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United  States  Court  of  Appeals  for  tthe 
District  of  Columbia 


a  In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

Equity  No.  61183 

Margaket  Jean  Calvin,  Plaintiff , 
vs. 

Washington  Properties,  Inc.,  a  corporation,  Wardman 
Real  Estate  Properties,  Inc.,  a  corporation,  Defen¬ 
dants. 

United  States  of  America, 

District  of  Columbia,  ss: 

BE  IT  REMEMBERED,  That  in  the  District  Court  ofj  the 
United  States  for  the  District  of  Columbia,  atjthe 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
filed  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit: — 

1  In  the  Supreme  Court  of  the  District  of  Columbia. 
Holding  an  Equity  Court. 

Equity  No.  61183. 

Filed  Apr.  14,  1936. 

Margaret  Jean  Calvin,  7148  Chestnut  Street,  Takc|>ma 

Park,  D.  C.,  Plaintiff, 

vs. 

Washington  Properties,  Inc.,  a  corporation,  Wardman 
Real  Estate  Properties,  Inc.,  a  corporation,  Defen¬ 
dants. 

Creditor's  Bill  for  Sale  of  Real  Estate  to  Satisfy  Lien. 

To  the  Supreme  Court  of  the  District  of  Columbia. 
Plaintiff  states  as  follows: 

1.  The  plaintiff,  Margaret  Jean  Calvin,  is  a  citizen  of 
the  United  States  and  a  resident  of  the  District  of  Colum¬ 
bia  and  brings  this  suit  in  her  own  right. 
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8.  The  defendant  Washington  Properties,  Inc.,  is  a  cor¬ 
poration  duly  organized  and  existing  under  the  laws  of  the 
State  of  Delaware  with  its  principal  place  of  business  in 
the  District  of  Columbia  and  doing  business  in  said  District. 
It  is  sued  in  its  own  right  and  as  hereinafter  more  fully  and 
at  large  set  forth.  The  defendant  Wardman  Real  Estate 
Properties,  Inc.,  is  a  corporation  duly  organized  and  ex¬ 
isting  under  the  laws  of  the  State  of  Maryland  with  its 
principal  place  of  business  in  the  District  of  Columbia  and 
doing  business  in  said  District  and  is  sued  in  its  own  right 
and  as  hereinafter  more  fully  and  at  large  set  forth.  The 
first-named  defendant  is  sometimes  hereafter  referred  to  as 
the  New  Company  and  the  second-named  defendant  as  the 
Old  Company. 

2  3.  That  on,  to  wit,  the  3rd  day  of  May,  1927,  as 

well  before  and  thereafter,  plaintiff  was  the  owner 
of  certain  real  estate  located  at  Connecticut  Avenue  and 
California  Street,  Northwest,  in  the  city  of  Washington, 
District  of  Columbia,  and  improved  by  an  apartment  hotel 
building  known  as  the  “HIGHLANDS”,  which  said  land 
and  improvements  were  valued  at  approximately  $1,000,000. 
A  more  particular  description  of  the  same  appears  here¬ 
inafter. 

4.  That  on  the  day  and  date  aforesaid,  plaintiff  conveyed 
said  property,  by  deed  in  fee  simple,  to  Harry  Wardman, 
Thomas  P.  Bones  and  James  D.  Hobbs,  for  the  purpose  of 
facilitating  a  certain  plan  of  refinancing  the  second  trust 
then  encumbering  same,  but  with  the  understanding  and 
agreement,  which  was  reduced  to  writing,  that,  upon  the 
completion  of  said  refinancing,  the  said  property  should 
be  immediately  deeded  back  to  plaintiff  or  her  nominee  by 
said  Wardman,  Bones  and  Hobbs. 

5.  On,  to  wit,  June  12th,  1927,  the  said  refinancing  was 
completed  but  plaintiff  was  not  advised  thereof  nor  was 
the  said  property  reconveyed  to  her;  to  the  contrary  it 
was  conveved  bv  said  Wardman,  Bones  and  Hobbs  to  a 
corporation  known  as  the  Wardman  Const  ruction  Com¬ 
pany  of  which  they  were  the  officers  and  Directors  and 
which  was  wholly  owned  by  them,  all  without  the  knowl¬ 
edge  and  consent  of  plaintiff  and  in  violation  of  their  said 
agreement. 
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6.  That  sometime  in  the  year  1928,  prior  to  August  16th, 
the  defendant  Wardman  Real  Estate  Properties  was  in¬ 
corporated  in  the  State  of  Maryland  by  said  Wardman  and 
his  associates,  to  do  business  in  the  District  of  Columbia 
and  elsewhere,  but  for  the  principal  purpose  of  making  a 
very  large  issue  of  bonds  to  be  secured  by  a  mortgage  on 
said  Wardman 's  several  properties  located  in  said  Dis¬ 
trict.  These  bonds  were  to  be  sold  to  raise  funds  to  im¬ 
prove  the  financial  position  of  said  Wardman  and  his  said 

associates,  which  in  1927  was  desperate.  The  prin- 
3  cipal  office  of  said  Company  was  established  in  the 

District  of  Columbia.  Said  Wardman,  Bones  and 
Hobbs  became  officers  and  Directors  of  said  corporation. 

7.  Thereupon  said  Wardman,  Bones  and  Hobbs,  caused 
transfers  of  record  to  be  made  by  said  Construction  Com¬ 
pany,  their  title-holder  of  properties,  of  most  if  not  ajl  of 
such  properties  which  were  located  in  the  District  of  Co¬ 
lumbia,  to  said  Wardman  Real  Estate  Properties,  Inc.,  and 
about  the  time  of  said  transfers  or  shortly  thereafter,  the 
corporate  name  of  said  Construction  Company  was 
changed  to  that  of  Wardman  Corporation.  About  that 
time  another  corporation  was  organized  in  Maryland  and 
in  the  set  up  planned  for  the  purposes  of  said  large  bond 
issue,  the  said  Wardman  Corporation  was  to  become  the 
parent  concern. 

8.  That  among  the  properties  so  transferred  and  (con¬ 
veyed  by  said  Construction  Company  to  said  Wardjnan 
Real  Estate  Properties,  Inc.,  was  the  “HIGHLANDS” 
which  belonged  to  plaintiff,  and  said  conveyance  of  the 
plaintiff’s  property  to  said  Properties  company  was  made 
without  the  knowledge  and  consent  of  plaintiff  and  to  de¬ 
fraud  her  of  said  property.  And  the  said  defendant  Ward- 
man  Real  Estate  Properties,  Inc.,  took  title  thereto  with 
knowledge  in  law  of  the  nature  of  the  title  thereto  of  said 
Wardman,  Bones  and  Hobbs  and  of  the  fraud  perpetrated 
on  plaintiff  by  their  conveyance  of  the  said  property  to 
said  Construction  Company  and  likewise  to  it,  the  said 
Properties  company.  The  deed  of  conveyance  of  said  prop¬ 
erty  to  said  Properties  company  was  executed  and  deliv¬ 
ered  on,  to  wit,  August  16th,  1928,  and  recorded  among  the 
land  records  of  the  District  of  Columbia,  in  Liber  6224, 
folio  99. 
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9.  Plaintiff  further  states  that  thereafter,  on  to  wit,  the 
1st  day  of  September,  192S,  the  defendant  Wardman  Real 
Estate  Properties,  Inc.,  conveyed  the  hereinafter-mentioned 
and  described  lots  and  parcels  of  land,  with  improvements 
and  the  furniture,  furnishings,  and  fixtures  thereof, 
4  located  within  the  District  of  Columbia,  to  the  Cen¬ 
tral  Union  Trust  of  New  York  (name  afterwards 
changed  to  Central  Hanover  Bank  &  Trust  Company),  a 
eorpo ration,  and  one,  Frank  Wolfe,  of  New  York  city,  as 
trustees,  in  trust  to  secure  the  payment  of  so-called  “First 
and  Refunding  Mortgage  Gold  Bonds”  in  the  aggregate 
principal  amount  of  $16,000,000,  and  the  said  deed  of  trust 
was  recorded  among  the  lands  records  of  the  District  of 
Columbia,  in  Liber  6227,  folio  45.  The  several  properties 
so  conveyed  by  said  defendant  to  said  two  trustees  as  afore¬ 
said,  wrere  the  following,  including  plaintiff’s  said  prop¬ 
erty  the  “HIGHLANDS”,  viz: 

WARDMAN  PARK  HOTEL. 

Lot  numbered  Twenty -five  (25)  in  the  subdivision  of  lots 

in  square  numbered  Twenty-one  Hundred  and  Thirty-two 

(2132),  made  by  Wardman  Park  Hotel,  Inc.,  and  others, 

as  per  plat  recorded  in  the  Office  of  the  Surveyor  for  the 

District  of  Columbia  in  Liber  80  at  folio  158: — 

Beginning  at  a  point  in  the  North  line  of  Calvert  Street 

where  the  same  is  intersected  by  the  Westerlv  line  of  said 

*  • 

Lot  numbered  Twenty-five  (25)  in  said  square;  thence  along- 
said  Westerly  line  of  said  lot,  the  ten  following  courses  and 
distances,  viz.:  North  23  degrees  12'  West,  191.06  feet; 
North  15  degrees  24'  west,  75  feet;  North  20  degrees  7' 
West,  74.93  feet;  North  30  degrees  4'  West,  178.82  feet; 
North  7  degrees  7 '  West,  99.92  feet;  North  7  degrees  35' 
West,  59.75  feet;  North  20  degrees  16'  West,  59.75  feet; 
North  0  degrees  48'  East,  59.60  feet;  North  34  degrees  37' 
30"  East,  99.95  feet;  North  52  degrees  2'  30"  East,  74.70 
feet,  to  the  Southerly  line  of  Woodley  Road;  thence  along 
the  Southerly  lines  of  Woodley  Road  as  widened,  South 
84  degrees  3'  East,  113.38  feet;  thence  South  80  degrees  34' 
East,  668.77  feet;  thence  South  5  degrees  58'  West,  399.37 
feet;  thence  South  6  degrees  30"  West,  261.97  feet  to  the 
North  line  of  said  Lot  numbered  Twenty-seven  (27)  as  per 
said  plat;;  thence  along  the  North  line  of  said  Lot  num- 
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bered  Twenty-seven  (27),  and  the  North  line  of  Lot  num¬ 
bered  Twenty-eight  (28)  as  per  said  plat,  South  85  degrees 
50'  15"  West,  438.73  feet,  to  the  intersection  of  the  North 
and  West  lines  of  said  Loi  numbered  Twenty-eight 
thence  along  the  West  line  of  said  Lot  numbered  Twj 


28) ; 
lenty- 

eight  (28),  South  4  degrees  9'  45"  East,  55  feet  to  the  ^orth 

Cal- 
feet 
feet 


line  of  Calvert  Street;  thence  along  the  North  line  of 
vert  Street,  South  85  degrees  50'  15"  West,  133.05 
to  the  place  of  beginning,  containing  583,173  square 
more  or  less. 

Also  part  of  Woodley  Road  closed,  adjoining  sai(|  Lot 
numbered  Twenty-five  (25),  and  shown  on  plat  recorded 
in  the  aforesaid  Surveyor’s  Office  in  Liber  82  at  folio  172. 


ADDITION  TO  WARDMAN  PARK  HOTEL. 


Nine 


o 


Part  of  Lot  numbered  Three  (3)  in  Block  numbered 

(9)  in  “Waggaman  and  Ridout,  Trustees’  Addition 
to  the  City  of  Washington”,  formerly  called  “Wood- 
ley  Park”,  as  per  plat  recorded  in  Liber  County  6 
at  folio  133  in  the  Surveyor’s  Office  of  the  District  of  Co¬ 
lumbia;  beginning  for  the  same  at  the  Southwesterly  cor¬ 
ner  of  said  lot;  thence  running  Easterly  along  the  South¬ 
erly  line  of  said  lot,  50  feet;  thence  Northerly  and  Parallel 
with  the  Westerly  line  of  said  lot,  25  feet;  thence  Easterly 
and  parallel  with  the  Southerly  line  of  said  lot,  50  feet  to 
the  Easterly  line  of  said  lot;  thence  Northerly  along  said 
Easterly  line,  178.29  feet  to  the  Southerly  line  of  Woodley 
Road,  as  now  established;  thence  Northwesterly  along  said 
line  of  said  Road,  100.18  feet  to  the  Westerly  line  of  said 
lot  and  thence  Southerly  along  said  Westerly  line  of  Said 

»  V.  ’  »  | 

lot,  209.37  feet  to  the  place  of  beginning. 

Lot  numbered  Nine  (9)  in  Wardman  and  Bones’ 
bination  of  part  of  Lot  numbered  Three  (3)  and  *(11  of 
Lot  numbered  Four  (4)  in  Block  numbered  Six  (6)  ii(  said 
“Waggaman  and  Ridout,  Trustees’  Addition  to  the  City 
of  Washington”,  as  per  plat  recorded  in  aforesaid  Sur 
vevor’s  Office  in  Liber  40  at  folio  67;  excepting,  how 
so  much  of  said  lot  as  was  dedicated  for  widening  of  "\yood- 
ley  Road  as  shown  on  plate  recorded  in  aforesaid  Survey 
or’s  Office  in  Liber  58  at  folio  173: 

Said  part  of  Lot  numbered  Three  (3),  together  wit 
Nine  (9)  now  known  for  purposes  of  assessment  and 
tion  as  Lot  817  in  Square  2132; 


com- 


l  Lot 
taxa- 
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Also  Lot  numbered  Five  (5)  in  Block  numbered  Nine  (9) 
in  said  “Waggaman  and  Ridout,  Trustees’  Addition  to  the 
City  of  Washington”,  as  per  plat  recorded  in  Liber  County 
6  at  folio  133  in  the  Surveyor’s  Office  of  the  District  of  Co¬ 
lumbia;  said  Lot  5  now  known  for  the  purposes  of  assess¬ 
ment  and  taxation  as  Lots  802  and  803  in  Square  2132. 

CARLTON  HOTEL. 

Lot  numbered  Nine  (9)  in  Samuel  Davidson’s  subdivi¬ 
sion  of  lots  in  Square  numbered  One  Hundred  and  Ninety- 
nine  (199),  as  per  plat  recorded  in  the  Office  of  the  Sur¬ 
veyor  for  the  District  of  Columbia  in  Liber  N.K.  at  folios  31 
and  32. 

Also  Lot  numbered  Fifty-eight  (58)  in  Wardman  and 
Bones’  combination  of  lots  in  said  Square  numbered  One 
Hundred  and  Ninety-nine  (199),  as  per  plat  recorded  in 
the  Office  of  the  Surveyor  for  the  District  of  Columbia  in 
Liber  77  at  folio  52. 

HIGHLANDS  APARTMENTS. 

The  East  30  feet  front  on  California  Street  by  the  full 
depth  thereof,  of  Lot  numbered  Six  (6)  in  Corcoran’s  sub¬ 
division  of  land  now  known  as  “Washington  Heights”,  as 
per  plat  attached  to  Deed  recorded  in  Liber  697  at  folio  71 
of  the  Land  Records  of  the  District  of  Columbia. 

Also  Lot  numbered  one  Hundred  and  Fifty-five  (155)  in 
Sherman  and  Weaver,  Trustees’  combination  of  lots  in  said 
Corcoran’s  subdivision  of  land  known  as  “Washington 
Heights”,  as  per  plat  recorded  in  the  Office  of  the  Sur¬ 
veyor  for  said  District,  in  Liber  County  14  at  folio  84; — 
subject  to  Agreement  fixing  the  building  line  at  13  feet 
South  of  the  South  line  of  California  Street,  as  shown  on 
plat  recorded  in  said  Surveyor’s  Office  in  Liber  County  15 
at  folio  28;  subject  to  the  covenant  that  no  building  shall 
be  erected  on  Lot  numbered  Nine  (9)  of  Corcoran's  sub¬ 
division  of  “Washington  Heights”,  by  Harry  Wardman, 
Thomas  P.  Bones  and  James  D.  Hobbs  until  the  debts  se¬ 
cured  by  the  Deeds  of  Trust  recorded  October  31,  1927  as 
Instruments  Nos.  31  and  32  of  that  date  of  the  said  Land 
Records,  have  been  paid. 

6  Subject  to  Deeds  of  Trust  to  secure  the  aggregate 

sum  of  $603,750  presently  outstanding,  as  more  par- 
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ticularlv  described  under  the  title  “Highland  Apartmlents 
in  Section  1  of  Article  IV  of  this  mortgage. 

CHASTLETON  APARTMENTS. 


Ill 


foil 


All  of  Lots  numbered  Sixty-three  (63)  to  Sixty 
(67)  inclusive:  Lots  numbered  Seventy  (70),  Seven 
(71)  and  Seventy-two  (72),  the  South  77  feet  by  full 
thereof  of  Lots  numbered  Sixty-eight  (6S)  and  Sixtj' 
(69),  and  the  Soulh  11  feet  front  by  full  depth  ther 
Lot  numbered  Seventy-three  (73), — all  in  B.  K. 
subdivision  of  lots  in  Square  numbered  One  Hundrel 
Ninety-two  (192),  as  per  plat  recorded  in  the  Office 
Surveyor  for  the  District  of  Columbia  in  Liber  15  at 

Also  Lot  numbered  One  Hundred  and  Four  (104) 
combination  made  by  All  Souls’  Church,  of  lots  iij 
Square  numbered  One  Hundred  and  Ninety-two  (19 
per  plat  recorded  in  said  Surveyor’s  Office  in  Liber 
folio  165. 

Subject  to  Deed  of  Trust  to  secure  the  sum  of  $1, 
presently  outstanding,  as  more  particularly  describe 
der  the  title  “Ohastleton  Apartments’’  in  Section  1  of 
cle  IV  of  this  mortgage. 


ok 


CATHEDRAL  MANSIONS. 
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Lot  numbered  Two  (2)  in  Square  numbered  Twen 
Hundred  and  Six  (2106)  in  Harry  Wardman  and  Thoi 
Bones’  sugdivision  of  part  of  “Pretty  Prospect”,  hs  per 
plat  recorded  in  the  Office  of  the  Surveyor  for  the  District 
of  Columbia  in  Liber  68  at  folio  95;  subject  to  right  granted 
to  the  District  of  Columbia  by  Deed,  recorded  February  1, 
1927,  to  enter  upon  part  of  Lot  2  and  construct  sewer. 

Also  Lot  numbered  Three  (3)  in  said  Square  numbered 
Twenty-one  Hundred  and  Six  (2106)  in  Harry  \Vai|dman 
and  Thomas  P.  Bones’  subdivision  of  part  of  “Pretty 
pect”,  as  per  plat  recorded  in  the  aforesaid  surveyor’s 
Office  in  Liber  70  at  folio  20. 

Subject,  as  to  said  Lot  numbered  Three  (3),  to 
of  Trust  to  secure  the  sum  of  $689,500  presently  outstand¬ 
ing,  as  more  particularly  described  under  the  title  “Oathe 
dal  Mansions  (Center)”  in  Section  1  of  Article  IV  of  this 
mortgage. 


Deed 
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CONNECTICUT  AVENUE  AND  DAVENPORT 

APARTMENTS. 

j 

Lots  numbered  One  (1)  and  Two  (2)  in  Square  numbered 
Nineteen  Hundred  and  Eighty-one  (1981),  in  a  subdivision 
made  by  the  Chevy  Chase  Land  Company  of  Montgomery 
County,  Maryland,  as  per  plat  recorded  in  the  Office  of  the 
Surveyor  for  the  District  of  Columbia  in  Liber  80  at  folio 
149;  subject  to  building  restriction  line  as  shown  on  said 
plat. 

Also  Lots  numbered  Five  (5)  and  Six  (6)  in  said  Square 
numbered  Nineteen  Hundred  and  Eighty-one  (1981),  in 
the  subdivision  made  by  Wardman  and  Bones,  as  per  plat 
recorded  in  said  Surveyor’s  Office  in  Liber  85  at  folio  128; 
subject  to  building  restriction  line  as  shown  on  said  plat. 

Subject  to  Deeds  of  Trust  to  secure  the  aggregate  sum  of 
$795,000  presently  outstanding,  as  more  particularly 
7  described  under  the  title  “Connecticut  Avenue  and 
Davenport  Apartments”  in  Section  1  of  Article  IV 
of  this  mortgage. 

BOULEVARD  APARTMENTS. 

Original  Lots  numbered  Three  (3),  Twelve  (12)  and 
Thirteen  (13),  and  the  West  21.17  feet  front  by  the  full 
depth  thereof,  of  Original  Lot  numbered  Two  (2), — all  in 
Square  numbered  Eighty-four  (84). 

Also  part  of  Original  Lot  numbered  Four  (4)  in  said 
Square  numbered  Eighty-four  (84),  described  as  follows: — 
Beginning  at  the  Southeast  corner  of  said  lot,  and  running 
thence  West  on  New  York  Avenue^  47.75  feet;  thence  North¬ 
erly,  parallel  with  the  dividing  line  between  Lots  Four  (4) 
and  Five  (5)  in  said  Square,  106.88  feet;  thence  West  21.25 
feet  to  an  alley;  thence  North  12.85  feet  to  the  rear  line  of 
said  Lot  Four  (4);  thence  Easterly  along  said  rear  line, 
64  feet  to  the  Northeast  corner  of  said  Lot ;  and  thence 
Southerly  116.75  feet  to  the  place  of  beginning. 

STONELEIGH  COURT. 

Lot  numbered  Thirty-five  (35)  in  John  Hay’s  combina¬ 
tion  of  lots  in  Square  numbered  One  Hundred  and  Sixty- 
four  (164),  as  per  plat  recorded  in  the  Office  of  the  Sur¬ 
veyor  for  the  District  of  Columbia  in  Liber  27  at  folio  23. 

Subject  to  Deeds  of  Trust  to  secure  the  aggregate  sum  of 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  9 

$1,500,000  presently  outstanding,  as  more  particularly  de¬ 
scribed  under  the  title  “Stoneleigh  Court”  in  Section  1  of 
Article  IV  of  this  mortgage. 

DEPARTMENT  OF  JUSTICE  BUILDING. 

Lot  numbered  Forty-eight  (48)  in  Thomas  L.  Casey,  Ad¬ 
ministrator,  and  Harry  Wardman  and  Thomas  Bones  com¬ 
bination  of  lots  in  Square  numbered  Two  Hundred)  and 
Seventeen  (217),  as  per  plat  recorded  in  the  Office  of  the 
Surveyor  for  the  District  of  Columbia  in  Liber  55  at  folio 
159.  Subject  as  to  the  East  72  feet  front  by  the  full  depth 
of  said  lot,  to  the  restriction  that  no  building  erected  there¬ 
on  shall  be  less  than  10  feet  back  from  the  building  line  of 
“K”  Street. 

2700  CONNECTICUT  AVENUE  APARTMENTS. 

Lot  numbered  Forty  (40)  in  Wardman  and  Bones’  com¬ 
bination  of  lots  in  Block  numbered  Eighteen  (18),  “Wood- 
ley  Park”,  as  per  plat  recorded  in  the  Office  of  the  Surveyor 
for  the  District  of  Columbia  in  Liber  02  at  folio  19;  said 
Block  Eighteen  (18)  being  now  known  for  purposes  of  as¬ 
sessment  and  taxation  as  Square  numbered  Twenty-one 
Hundred  and  Eight  (2108) ; — subject  to  the  restriction  that 
no  building  of  any  kind  shall  hereafter  be  erected  on  any 
part  of  said  lot  beyond  the  line  of  the  building  now  erected 
thereon. 

Subject  to  Deed  of  Trust  to  secure  the  sum  of  $35(9,000 
presently  outstanding,  as  more  particularly  describe^  un¬ 
der  the  title  “2700  Connecticut  Avenue  Apartments”  in 
Section  1  of  Article  IV  of  this  mortgage. 

8  Together  with  any  and  all  buildings,  improve¬ 
ments,  fixtures,  and  personal  property  of  every  kind 

and  nature  located  in,  upon,  or  appurtenant  to  each  and 
every  of  the  said  land  and  premises. 

10.  Only  $10,963,000  of  the  aforesaid  $1 6,00(j),000 

9  of  bonds,  secured  by  said  first  and  refunding  ijiort- 
gage,  were  issued,  and  these  were  issued  to  said 

Wardman,  Bones  and  Hobbs  who  sold  them  to  Halsey 
Stuart  &  Company  and  certain  affiliated  concerns  known 
as  investment  bankers,  including  Hambleton  &  Company, 
Leach  &  Company,  and  Compton  &  Company.  There  was 
a  maturity  of  some  of  the  coupons  on  these  bonds  and  of 
some  of  the  bonds  themselves  on  or  about  March  1,  1931. 
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11.  All  of  the  common  stock  of  said  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  which  was  100,000  shares  of  no  par 
value,  was  owned  by  the  Wardman  Realty  and  Construc¬ 
tion  Company,  a  subsidiary  of  the  Wardman  Corporation, 
which  was  incorporated  in  Maryland  about  the  time  when 
the  Wardman  Real  Estate  Properties,  Inc.,  was  incorpo¬ 
rated.  This  Construction  Company  was  organized  to  carry 
on  the  general  construction  business  formerly  engaged  in 
by  the  said  parent  company,  in  the  District  of  Columbia 
and  elsewhere.  All  of  the  capital  stock  of  this  Construc¬ 
tion  Company  was  in  turn  owned  by  said  parent  company, 
the  Wardman  Corporation,  formerly  named  Wardman 
Construction  Company. 

12.  The  defendant  Wardman  Real  Estate  Properties, 
Inc.,  thereafter  placed  what  was  called  a  “General  Mort¬ 
gage”  on  the  aforesaid  properties.  That  was  in  legal  effect 
but  a  second  lien  with  reference  to  the  aforesaid  “First 
and  Refunding  Mortgage,”  and,  as  matter  of  fact,  it  was 
in  some  instances  a  third  lien  on  some  of  the  properties  and 
a  fourth  on  others,  because  there  were  certain  underlying 
mortgages  which  were  first  and  second  liens  with  reference 
to  said  first  and  refunding  mortgage.  The  aforesaid  “Gen¬ 
eral  Mortgage”  was  placed  on  record  to  secure  the  pay¬ 
ment  of  $2,500,000  of  “General  Mortgage  Gold  Bonds”. 

13.  All  of  the  capital  stock  of  the  Wardman  Real  Estate 
Properties,  Inc.,  was  transferred  to  said  Maryland  com¬ 
pany  and  also  all  of  the  so-called  “General  Mortgage 

10  Gold  Bonds”.  Thereupon  the  said  Maryland  com¬ 
pany  issued  what  were  called  “6*4%  Gold  Deben¬ 
tures”  and  the  same,  in  the  aggregate  principal  amount  of 
$2,315,500,  were  secured  by  an  indenture  dated  as  of  Sep¬ 
tember  1,  1928,  between  the  said  Maryland  company  and 
American  Exchange  Irving  Trust  Company  (name  since 
changed  to  Irving  Trust  Company)  as  trustee.  With  the 
said  indenture  the  said  Maryland  company  pledged,  as  col¬ 
lateral,  all  of  the  aforesaid  capital  stock  of  the  Wardman 
Real  Estate  Properties,  Inc.,  and  all  of  the  aforesaid  “Gen¬ 
eral  Mortgage  Gold  Bonds”  in  the  said  aggregate  principal 
amount  of  $2,500,000,  secured  as  aforesaid  by  the  last-men¬ 
tioned  company’s  so-called  “General  Mortgage”. 

14.  The  said  investment  bankers  who  had  purchased  the 
entire  issue  of  bonds  of  the  Wardman  Real  Estate  Prop- 
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erties  as  aforesaid,  also  acquired  most  if  not  all  of!  the 
aforesaid  “Gold  Debentures”  of  said  Maryland  company, 
but  whether  they  were  paid  for  in  cash  or  other  valuable 
considerations,  plaintiff  is  not  informed.  Halsey  Stuart 
&  Company  received  $300,000  worth,  Hambleton  &  Com¬ 
pany  a  like  amount,  Compton  some,  but  as  to  the  balance 
plaintiff  has  no  knowledge.  Some  of  these  gold  debentures 
were  sold  to  customers  of  said  bankers. 

15.  In  1930,  said  Halsey  Stuart  &  Company,  acting  ajlone 
or  in  concert  with  others  of  the  aforesaid  group  of  bankers, 
artfully  contrived  to  gain  complete  control  of  the  Ward- 
man  Real  Estate  Properties,  Inc.,  and  did,  by  means  of 
usurpation  of  authority  and  power  by  its  agent,  Leonard 
L.  Stanley,  succeed  in  gaining  control  at  the  time  afore¬ 
said,  after  which  many,  if  not  all,  of  the  officers  and  Direc¬ 
tors  of  the  corporation  were  replaced  by  men  selectee  by 
Halsey  Stuart  &  Company.  Control  and  custody  of|  its 
books,  records  and  papers  were  obtained  and  a  comptrcjller 
selected  by  Halsey  Stuart  &  Company  placed  in  charge  of 
them.  Active  management  of  the  aforesaid  properties  was 

taken  over  by  a  representative  of,  or  some  person  or 
11  concern  selected  by,  Halsey  Stuart  &  Company. 

Thereafter  all  of  the  properties  aforesaid  and  the 
business  of  said  corporation  were  managed  under  the  di¬ 
rection  and  control  of  Halsey  Stuart  &  Company  and  the 
income  collected  and  disbursed  by  persons  directly  respon¬ 
sible  to  Halsey  Stuart  &  Company,  instead  of  said  corpora¬ 
tion’s  Board  of  Directors,  which  bv  this  time  was  a  inlere 
automaton  or  dummy  taking  instructions  from  said  Stan¬ 
ley.  Said  Stanley  had  been  installed  as  a  member  of  said 
Board  of  Directors  when  said  corporation  was  organised. 
One,  George  G.  Shriver,  a  representative  of  Hambleton  & 
Company,  was  also  a  member  of  the  Board. 

16.  Sometime  shortly  prior  to  the  date  of  maturity  of 
some  of  the  bonds  which  were  secured  by  said  “First  find 
Refunding  Mortgage”  and/or  the  coupons  thereof,  which 
maturity  date  was  on,  to  wit,  March  1st,  1931,  plans  were 
made  by  the  Wardman  Real  Estate  Properties,  Inc.,  Direc¬ 
tors,  at  the  instance  of  said  Halsey  Stuart  &  Company,  to 
default  on  the  payment  thereof,  notwithstanding  the  fact 
that  said  company  was  not  insolvent  and  had  ample  funds 
to  meet  said  payment,  or  credit  to  secure  the  necessary 
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funds  for  that  purpose;  and  said  plans  contemplated  forced 
foreclosure  of  said  “First  and  Refunding  Mortgage”  to 
be  based  on  said  intentional  default. 

17.  It  was  likewise  planned  to  create  a  default  in  the  pay¬ 
ment  of  principal  and/or  interest  soon  to  become  due  on 
the  said  6*4%  Gold  Debentures  of  the  Maryland  Company, 
which  were  secured  as  aforesaid  by  the  indenture  between 
said  company  and  the  Irving  Trust  Company;  and  to  force 
a  foreclosure  of  said  chattel  mortgage  and  sale  of  the  col¬ 
lateral  pledged  thereby. 

18.  On,  to  wit,  February  6th,  1931,  a  so-called  Committee 
to  Represent  Holders  of  First:  and  Refunding  Mortgage 
Gold  Bonds,  secured  by  the  aforesaid  first  and  refunding 
mortgage  on  the  properties  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  was  appointed  by  Halsey  Stuart  &  Company 

with  said  Stanley  as  its  Chairman.  On  said  date  an 
12  alleged  bondholders’  protective  agreement  was  for¬ 
mulated,  ostensibly  by  said  committee  but  in  reality 
by  agents  of  said  Halsey  Stuart  &  Company,  and  was 
adopted  and  approved  by  said  committee. 

19.  On,  to  wit,  February  14th,  1931,  in  like  manner  as 
aforesaid,  a  committee  was  selected  to  represent  holders 
of  said  6M>%  “Gold  Debentures”  of  the  Wardman  Realty 
and  Construction  Company,  with  one,  George  G.  Shriver, 
an  employee  of  Hambleton  &  Company  as  Chairman,  and 
a  so-called  protective  agreement  was  formulated,  adopted 
and  approved  by  said  Shriver  Committee.  Thereafter  the 
holders  of  said  “First  and  Refunding  Mortgage”  gold 
bonds  of  Wardman  Real  Estate  Properties,  Inc.,  were  noti¬ 
fied  that  the  principal  and/or  interest  due  on  their  bonds 
on,  to  wit,  March  1st,  1931,  would  be  defaulted;  that  a  com¬ 
mittee  had  been  organized  to  protect  their  interests;  and 
the  deposit  of  their  bonds  with  said  committee  was  re¬ 
quested.  A  similar  course  was  pursued  in  regard  to  the 
“Gold  Debentures”  of  the  Wardman  Realty  and  Construc¬ 
tion  Company. 

20.  On,  to  wit,  July  22nd,  1931,  a  plan  for  the  reorgani¬ 
zation  of  the  Wardman  Real  Estate  Properties,  Inc.,  was 
agreed  upon  by  said  two  commit  iees  and,  in  connection 
therewith,  a  certain  agreement  was  entered  into,  which  said 
plan  and  agreement,  among  other  things,  provided  for  the 
selection  of  said  Stanley  and  said  Shriver  as  Managers  of 
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the  reorganization;  for  the  foreclosure  of  said  first  a^id  re¬ 
funding  mortgage  and  a  sale  thereby  of  the  aforesaid 
properties  covered  by  said  mortgage ;  the  purchase  o|f  said 
properties  at  the  sale  by  a  representative  or  representa¬ 
tives  of  said  committees  and  the  said  reorganization  man¬ 
agers  ;  and  the  transfer  of  said  properties  when  so  acquired 

and, 
orpo- 
to  the 
the 
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to  a  new  company  to  be  organized,  or  then  existing 
for  the  purposes  aforesaid,  a  new  company  was  in 
rated  under  the  laws  of  the  State  of  Delaware  prior 
proposed  foreclosure  proceedings  and  give 
13  name  of  Washington  Properties,  Inc.,  being  the  same 
company  which  is  named  as  a  defendant  herein. 

21.  In  pursuance  of  said  plan  and  said  agreement,  said 
Central  Hanover  Bank  and  Trust  Company  and  said  Frank 
Wolfe,  trustees  as  aforesaid,  were  instructed  to  foreclose 
said  first  and  refunding  mortgage  and  they  instituted  fore¬ 
closure  proceedings  on,  to  wit,  July  14th,  1931,  in  the  Su¬ 
preme  Court  of  the  District  of  Columbia  on  the  equity  side, 
against  said  Wardman  Real  Estate  Properties,  Inc.,  and 
others,  to  foreclose  the  said  mortgage.  Said  cause  is  en¬ 
titled  on  the  equity  docket  of  said  court  as  Central  Han¬ 
over  Bank  and  Trust  Company  and  Frank  Wolfe,  Trustees, 
Plaintiffs,  vs.  Wardman  Real  Estate  Properties,  Inc.,  and 
the  Riggs  National  Bank  of  Washington,  Trustee,  Defen¬ 
dants,  Equity  No.  53,117.  This  plaintiff  was  not  a  party 
to  said  suit.  The  basis  of  the  suit  was  an  alleged  default  in 
the  payment  of  principal  and/or  interest  due  on  March  1, 
1931  whereby  the  whole  debt  became  due  and  payable  and 
in  default  under  the  terms  of  said  trust.  Receivers  were 
appointed  in  said  suit  on  July  14th,  1931,  to  take  possession 
of  the  aforesaid  properties,  with  the  exception  of  said  High¬ 
lands  Apartments  which  property  was  purposely  omitted 
from  the  bill  of  complaint,  and  the  receivers  did  take  pos¬ 
session  thereof. 

22.  On  to  wit,  October  14th,  1931,  a  decree  for  sale  of 
the  aforesaid  properties  was  entered  in  said  suit  and  said 
Central  Hanover  Bank  and  Trust  Company  was  therein 
and  thereby  appointed  sole  trustee  to  make  the  sale.  Said 
decree  provided,  among  other  things,  for  the  payment  of 
the  purchase  price  with  said  defaulted  bonds  and  sufficient 
cash  to  defray  the  costs  and  expenses  of  sale,  in  thq  event 
that  the  properties  were  bought  in  for  the  bondholders, 
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also  provision  in  such  case  for  an  addition  amount  in  cash 
to  pay  the  pro  rata  due  to  non-depositing  bondholders. 

23.  The  sale  under  said  decree  was  had  on,  to  wit,  Oc¬ 
tober  20th,  1932,  and  the  properties  bid  in  for  the  bond¬ 
holders  for  the  sum  of  approximately  $2,800,000,  but 

14  subject  to  certain  underlying  mortgages  amounting 
in  the  aggregate  to  approximately  $4,073,500.  On, 
to  wit,  the  day  of  November,  1932,  the  said  sale  was 
confirmed  by  a  decree  in  said  foreclosure  suit. 

24.  The  bid  of  said  two  committees,  or  the  said  Man¬ 
agers  of  the  Reorganization,  was  assigned  or  otherwise 
transferred  to  said  new  company,  Washington  Properties, 
Inc.,  a  defendant  herein,  and  said  Trustee  for  the  sale  con¬ 
veyed  the  properties  so  sold  by  him  as  aforesaid  to  said 
defendant  by  deed  in  fee  simple.  Thereafter,  on,  to  wit, 
sometime  in  January  of  1933,  the  receivers  in  said  cause 
delivered  possession  of  said  properties  to  the  said  defen¬ 
dant  as  directed  by  the  said  decree  of  October  14th,  1931, 
and  said  defendant  is  now  the  record  owner  of  all  of  said 
properties,  more  particularly  mentioned  and  described  in 
paragraph  9  hereof,  with  the  exception  of  the  Highlands 
and  Stoneleigh  Court,  which  two  properties  have  been  fore¬ 
closed  and  sold  under  certain  deeds  of  trust. 

25.  The  only  business  conducted  by  the  old  company 
was  to  manage,  operate,  lease,  rent,  and  otherwise  use,  the 
hotels,  apartment  houses,  and  office  buildings,  acquired 
from  Harry  Wardman  as  aforesaid,  so  as  to  produce  in¬ 
come  therefrom;  and  the  said  properties,  real  and  personal, 
all  of  which  were  mortgaged  as  aforesaid,  constituted  the 
physical  assets  of  the  old  company,  and  the  only  assets 
except  a  certain  good  will.  When  the  said  properties  of 
the  old  company  were  sold  and  transferred  to  the  new 
company  in  the  manner  described,  the  same  executives 
whom  Halsey  Stuart  &  Company  installed  in  the  old  com¬ 
pany  as  hereinbefore  related,  or  most  of  them,  including 
the  President,  were  transferred  by  Halsey  Stuart  &  Com¬ 
pany  to  the  new  company  to  serve  in  the  same  capacities 
and  they  are  now  supervising  and  managing  them  for  the 
new  company  but  still  under  the  directions  of  Halsey 
Stuart  &  Company. 

26.  The  fraudulent  conversion  of  plaintiff’s  property 
known  as  the  Highlands,  by  Wardman,  Bones  and 
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15  Hobbs,  and  the  defendant  Wardman  Real  Estate 
Properties,  Inc.,  on,  to  wit,  August  16th,  1928,  by  the 

conveyance  thereof  from  said  Wardman,  Bones  and  Hobbs, 
to  said  defendant,  and  the  subsequent  inclusion  of  her  said 
property  in  the  said  first  and  refunding  mortgage  (|lated 
on,  to  wit,  September  1st,  1928,  executed,  and  recorded 
among  the  land  records  of  the  District  of  Columbia,  did 
not  become  known  to  plaintiff  until  late  in  the  year  1929. 
Thereupon,  on  to  wit,  July  21,  1930,  this  plaintiff  instituted 
proceedings  on  the  equity  side  of  this  court  against  said 
Wardman,  Bones  and  Hobbs,  and  the  Wardman  Rea  Es¬ 
tate  Properties,  Inc.,  to  compel  them  to  reconvey  the  High¬ 
lands  to  her,  free  and  clear  of  the  encumbrance  of  said 
mortgage.  Said  suit  is  entitled  on  the  docket  of  this  court 
as  Margaret  Jean  Calvin,  Plaintiff,  vs.  Harry  Wardman, 
James  D.  Hobbs,  Thomas  P.  Bones,  and  Wardman  Real 
Estate  Properties,  Inc.,  Defendants,  Equity  No.  51662. 
Although  this  suit  was  filed  in  1930,  it  did  not  come  oil  for 
final  hearing  in  due  course  until  June  of  1933. 

27.  During  the  pendency  of  said  suit,  the  defendant  Ward- 
man  Real  Estate  Properties,  Inc.,  at  the  instigation  of  said 
Halsey  Stuart  &  Company,  purposely  caused  a  default  to 
occur  under  a  certain  second  trust  on  said  property  by 
failing  to  pay  accumulated  and  over  due  taxes  and/or  inter¬ 
est,  although  in  funds  to  make  the  said  payments,  whereby 
a  foreclosure  sale  of  the  said  property  was  brought  about 
on,  to  wit,  May  26th,  1931.  At  the  said  sale  a  member  of 
said  Stanley  Committee  for  the  protection  of  bondholders 
put  in  a  bid  for  the  property  and  plaintiff  is  informed  and 
believed  and  upon  such  information  and  belief  avers,  that 
said  bid  was  made  on  behalf  of  said  Committee.  However, 
said  Committee’s  said  bid  failed  to  buy  said  Highlands  and 
it  was  lost  to  said  defendant.  The  said  foreclosure  proceed¬ 
ings  and  said  move  to  buy  the  Highlands  in  at  the  |fore- 
closure  sale  were  contrived  by  Halsey  Stuart  &  Company 
in  the  expectation  that  a  defense  to  plaintiff’s  said  suit 
could  be  based  on  such  a  sale,  but  to  no  avail.  But  having 
suffered  said  property  to  be  thus  sold  the  defendant  did 
thereby  put  it  beyond  its  power  to  make  restitution 

16  and  made  itself  liable  in  damages  for  the  value  of 
said  property,  as  hereinafter  related. 
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28.  Upon  final  hearing  of  plaintiff’s  said  suit,  the  court 
entered  an  interlocutory  decree  on,  to  wit,  June  1,  1933,  ad¬ 
judging  all  of  the  aforesaid  defendants  therein  accountable 
to  her  for  all  rents  and  other  income  from  said  property 
received  up  to  August  16th,  1928,  the  date  of  conversion, 
and  also  accountable  for  the  fair  value  of  the  property,  both 
real  and  personal,  as  of  said  date,  because  it  was  shown  that 
the  Wardman  Real  Estate  Properties,  Inc.,  had  suffered 
the  property  to  be  foreclosed  as  aforesaid  and  thereby  put 
it  beyond  the  power  of  the  defendants  to  make  restitution 
by  a  reconveyance.  Said  decree  referred  the  said  cause  to 
the  Auditor  of  the  court  to  state  the  account  of  rents  and 
profits  illegally  converted  by  said  defendants  and  to  ascer¬ 
tain  the  fair  value  of  said  real  and  personal  property;  and 
to  report  his  findings  to  the  court.  Shortly  thereafter  the 
said  Auditor  began  his  hearings  on  said  reference  and  took 
testimony  extending  over  a  period  of  about  two  years.  The 
matter  w’as  pending  before  him  from  sometime  in  June  of 
1933  until  July  19th,  1935,  when  he  filed  his  report  with  the 
Clerk.  This  report  w’as  in  due  course  ratified  and  approved 
by  order  of  court. 

29.  Thereafter,  on,  to  wit,  the  said  cause  came  on  for 
further  hearing  and  the  following  final  decree  w*as  entered 
on,  to  wit,  November  1,  1935,  the  same  being  in  the  w’ords 
and  figures  as  follows,  to  wit; 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Holding  an  Equity  Court. 

In  Equity  No.  51662. 

Margaret  Jean  Calvin,  Plaintiff. 
vs. 

Harry  Wardman,  Thomas  P.  Bones,  James  D.  Hobbs,  and 
Wardman  Real  Estate  Properties,  Inc.  a  corporation. 
Defendants. 

Final  Decree. 

This  cause  came  on  again  to  be  heard  at  this  Term, 

17  upon  the  coming  in  of  the  Auditor’s  report,  which 
has  been  duly  approved  and  confirmed,  and  the  court 

having  determined  that  the  allegations  of  fraud  and  con- 
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version  set  forth  in  the  bill  of  complaint  and  the  amend¬ 
ment  thereto  were  fully  supported  by  the  proofs  aid  it 
being  made  to  appear  from  the  evidence  that  the  defendants 
have  parted  with  the  Highlands  property,  real  and  per¬ 
sonal,  since  the  institution  of  this  suit  and  thereby  put  it 
beyond  their  power  to  make  restitution  to  plaintiff,  all  as 
set  forth  in  the  court’s  findings  of  fact  and  conclusions  of 
law  made  and  filed  herewith,  thereupon,  upon  consideration 
thereof,  it  is  by  the  court  on  this  1st  day  of  November,  1935, 
Adjudged,  Ordered  and  Decreed,  as  follows,  viz: 

That  plaintiff  do  have  and  recover  of  and  from  the  de¬ 
fendant  Harry  Wardman,  Thomas  P.  Bones,  James  D. 
Hobbs,  and  Wardman  Real  Estate  Properties,  Inc.,  the  sum 
of  One  hundred  and  twentv  thousand,  two  hundred  and 
seventy-three  dollars  and  forty-seven  cents  ($120,273.47), 
together  with  interest  thereon  from  August  16th,  1928,  at 
six  per  centum  per  annum,  as  compensation  for  the  dam¬ 
ages  by  her  wrongfully  suffered  by  reason  of  the  conver¬ 
sion  and  loss  of  her  said  property.  Costs  of  suit  t3  be 
taxed  against  the  defendants  and  plaintiff  to  have  execu¬ 
tion  hereof  as  on  a  judgment  at  law. 

By  the  Court : 

JENNINGS  BAILEY, 

Justice. 

30.  The  aforesaid  final  decree  was  never  appealed  from, 
modified,  nor  vacated,  but  became  and  was,  and  still  is,  in 
full  force  and  effect.  It  has  never  ben  paid  nor  satisfied  in 
whole  or  in  part  and  is  a  valid  and  existing  obligation  of 
all  the  defendants  named  therein.  And  the  said  Wardman 
Real  Estate  Properties,  Inc.,  named  herein  as  a  defendant, 
is  the  same  company  which  was  made  a  party  defendant 
to  said  equity  suit  No.  51662  and  is  mentioned  in  the  said 
decree. 

31.  In  pursuance  of  the  reorganization  plan  and  the  agree¬ 
ment  referred  to  in  paragraph  20  hereof,  and  an  under¬ 
standing  arrived  at  between  said  Halsey  Stuart  &  Com¬ 
pany  and  some  of  the  other  investment  bankers  who  had 
participated  in  the  acquisition  of  said  “Gold  Debentures’’ 
of  said  Maryland  company  (Wardman  Realty  k  Construc¬ 
tion  Company),  a  default  of  p-’^nent  under  the  terms]  and 
conditions  of  the  aforesaid  Ind  are  with  the  Irving  Tjrust 
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Company  was  occasioned  and  a  sale  brought  about  of  the 
securities  pledged  thereby,  namely,  the  entire  issue  of  capi¬ 
tal  stock  of  the  said  Wardman  Real  Estate  Properties,  Inc,, 
and  the  aforesaid  “General  Mortgage  Bonds”,  in  the  total 
amount  of  $2,500,000,  secured  by  the  said  “General  Mort¬ 
gage”  on  the  aforesaid  properties  of  said  Wardman 
18  Real  Estate  Properties,  Inc,  which  was  junior  to  the 
“First  and  Refunding  Mortgage”.  The  said  col¬ 
lateral  was  brought  in  at  said  sale  for  the  benefit  of  the 
holders  of  said  “Gold  Debentures”,  who  were  principally 
Halsey  Stuart  &  Company  and  its  said  associates,  the  price 
paid  being  $10,000  which  was  put  up  by  them.  Thus  they 
secured  all  of  the  capital  stock  of  the  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  and  became  the  owners  of  said  com¬ 
pany  and  its  assets,  which  were  the  aforesaid  properties 
covered  by  said  “First  and  Refunding  Mortgage”,  subject 
to  the  claims  of  creditors  of  the  said  company,  secured  and 
unsecured.  The  $2,500,000  of  “General  Mortgage  Bonds”, 
also  acquired  through  the  same  means  employed  as  afore¬ 
said,  were  destined  to  become  worthless  in  view  of  the  pro¬ 
posed  foreclosure  of  the  “First  and  Refunding  Mortgtge” 
on  the  properties  of  the  Wardman  Real  Estate  Properties, 
Inc.,  under  the  plan  agreed  upon  for  the  reorganization 
of  said  company  and  the  transfer  of  its  assets  to  the  pro¬ 
posed  new  company,  because  said  general  mortgage,  as  a 
junior  lien,  would  be  wiped  out  by  the  foreclosure  sale,  as  in 
fact  it  was.  Said  “General  Mortgage  Bonds”  therefore 
had  no  value  under  said  plans  which  could  be  asserted 
against  the  property  once  it  was  foreclosed  under  prior 
liens. 

32.  As  organized,  the  new  company,  was  authorized  to 
issue  75,000  shares  of  common  stock  and  under  the  plan  of 
reorganization  of  the  old  company,  it  was  proposed  to 
issue  only  46,181  shares  at  the  outset  and  that  for  the  os¬ 
tensible  purposes  of  the  plan.  Under  it  the  holders  of  the 
“First  and  Refunding  Bonds”  of  the  old  company  were 
to  receive  income  bonds  of  the  new  company  and  1  share 
of  stock  in  the  new  company  for  each  unit  of  $500  of  the 
old  bonds,  making  the  total  amount  to  be  issued  to  them 
21,926  shares :  while  23,155  shares  of  stock  in  the  new  com¬ 
pany  were  issued  to  the  holders  of  said  worthless  “Gold 
Debentures”,  also  the  owners  of  all  the  stock  in  the  old 
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company.  It  was  alleged  in  the  plans  given  out  in  1931 
that  these  shares  were  given  because  of  a  nuisance 
19  value  which  said  “Gold  Debentures”  had,  whereas, 
as  matter  of  fact,  the  said  23,155  shares  of  stock  in 
Ihe  new  company  were  given  to  said  investment  bankers 
because  of  their  holdings  of  stock  in  the  old  company  and 
they  were  at  the  time  the  real  owners  of  all  equities  in  the 
properties  to  be  foreclosed.  The  acquisition  of  the  ma¬ 
jority  of  stock  in  the  new  company  gave  to  said  group  of 
investment  bankers,  and  the  few  persons  who  had  pur¬ 
chased  any  “Gold  Debentures”  from  them,  control  of  the 
new  company  and  eventually  the  ownership  af  said  assets 
so  transferred  from  the  old  company  to  the  new  company. 
In  addition,  these  persons,  as  holders  of  some  $220,000  of 
worthless  unsecured  notes  of  one  of  the  said  Warclman 
companies,  received  1100  shares  of  stock  in  the  new  com¬ 
pany.  The  foregoing  transactions  were  part  of  a  plan  to 
defraud  the  general  creditors  of  the  old  company  and  cover 
up  the  issuance  of  said  stock  in  the  new  company  to  fold¬ 
ers  of  stock  in  the  old  company,  but  the  legal  and  equitable 
effect  was  to  place  the  control  of  the  new  company  and  its 
assets  in  the  hands  of  the  then  owners  of  the  capital  stock 
of  the  old  company,  all  representations  to  the  contrary  not¬ 
withstanding.  And  plaintiff  says  that  the  aforesaid  plans, 
agreements  and  understandings  were  carried  out. 

33.  Plaintiff  says  that  by  reason  of  the  foregoing  tlr?  de¬ 
fendant  Washington  Properties,  Inc.,  is  liable  to  her  for 
the  said  debt  of  the  old  company,  Wardman  Real  Estate 
Properties,  Inc.,  as  determined  and  fixed  by  said  fina(  de¬ 
cree  in  equity  cause  No.  51,662,  which  said  debt,  witJji  in¬ 
terest  from  August  16th,  1928  to  the  date  of  said  decree, 
now  amounts  to  the  full  sum  of  $172,291.77;  and  further 
says  that,  by  reason  of  the  premises,  all  of  the  property 
of  the  old  company,  since  transferred  to  the  new  company, 
is  in  equity  subject  to  a  lien  for  the  payment  of  said  ciebt; 
and  that  plaintiff  is  entitled  to  have  said  property,  or  so 
much  as  may  be  necessarv,  sold  bv  order  of  the  court  to  sat- 
isfy  her  said  demands. 

Wherefore,  the  premises  considered,  plaintiff  prays  as 
follows,  viz : 

1.  That  the  writ  of  subpoena  ad  respondendu 
issued  out  of  this  court  and  addressed  to  the  d 


in  be 
<J>fen- 
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dants  Washington  Properties,  Inc.,  and  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  requiring  them  and  each  of  them  to 
answer  the  exigencies  of  this  bill  of  complaint. 

2.  That  by  a  decree  of  this  court  on  final  hearing  the  de¬ 
fendant  Washington  Properties,  Inc*.,  be  held  to  be  liable 
to  plaintiff  for  the  payment  of  the  debt  due  plaintiff  from 
the  old  company  as  fixed  by  the  final  decree  in  Equity  cause 
No.  51,662. 

3.  That  on  final  hearing  of  this  cause  a  sale  of  sufficient 
of  the  properties  mentioned  and  described  in  the  bill  of 
Complaint,  which  are  now  owned  by  said  Washington  Prop¬ 
erties,  Inc.,  be  ordered  to  satisfy  the  said  decree  against 
the  Wardman  Real  Estate  Properties,  Inc.,  and  that  the 
court  appoint  a  trustee  or  trusees  to  conduct  said  sale  un¬ 
der  the  supervision  and  directions  of  the  court. 

4.  And  for  such  other,  further,  and  general  relief  as  the 
exigencies  of  the  case  may  require  and  to  the  court  seem 
meet  and  just. 

MARGARET  JEAN  CALVIN, 

Plaintiff. 

EDWARD  S.  DUVALL, 

Attorney  for  Plaintiff. 

District  of  Columbia,  ss: 

Margaret  Jean  Calvin,  being  first  duly  sworn,  on  oath 
says :  that  she  is  the  person  named  as  plaintiff  in  the  fore¬ 
going  and  annexed  bill  of  complaint  by  her  subscribed;  that 
she  has  read  the  same  and  knows  the  contents  thereof ;  and 
affiant  verily  believes  the  facts  stated  therein  to  be  true. 

MARGARET  JEAN  CALVIN. 

Subscribed  and  sworn  to  before  me  on  this  13th  day  of 
April,  1936. 

MARTHA  F.  FANSLER, 

(Seal)  Notary  Public,  D.  C. 

21  Memorandum. 

April  14-1936. 

Subpoena  to  Answer  issued  to  Washington  Properties, 
Inc.,  a  corporation,  and  Wardman  Real  Estate  Properties, 
Inc.,  a  corporation.  Return  of  Marshal  as  to  service  on 
Washington  Properties,  Inc.  by  serving  Thomas  D.  Car- 
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son,  Pres.  Personally  4/16/36  and  Wardman  Real  Estate 
Properties,  Ine.,  by  serving  Humphrey  Lloyd,  Mgr.  Per¬ 
sonally  4/14/36. 

22  Motion  of  the  Defendant  Washington  Properties , 

Jnc.  to  Dismiss  Dill  of  Complaint. 

Filed  May  13  1936 
*  •  # 

Comes  now  the  defendant,  Washington  Properties,  Inc., 
by  its  attorneys,  and  moves  the  Court  to  dismiss  the  bill  of 
complaint  upon  the  following  grounds : 

1.  Said  bill  of  complaint  fails  to  state  facts  constituting 
a  cause  of  action  against  this  defendant. 

2.  It  appears  from  the  bill  of  complaint  that  the  plain¬ 
tiff’s  cause  of  action  was  for  the  return  to  her  of  the  “  High¬ 
lands”  apartment  or  its  value,  and  it  does  not  appear  that 
the  said  property,  or  any  interest  therein,  was  ever  passed 
to,  owned,  possessed  or  held  in  any  manner  by  this  de¬ 
fendant. 

3.  It  does  not  appear  from  the  bill  of  complaint  that 
Wardman,  Bones  and  Hobbs,  the  individuals  who  plaintiff 
alleges  defrauded  her,  were  at  any  time  in  any  wa>|  con¬ 
nected  with  this  defendant. 

4.  It  does  not  appear  from  the  said  bill  of  complaint  that 
the  holders  of  the  first  mortgage  bonds  and  other  creditors 
of  Wardman  Real  Estate  Properties,  Inc.,  who  are  now 
the  owners  of  the  securities  of  this  defendant,  participated 
in  or  benefited  by  the  alleged  fraud  practiced  on  the 
plaintiff. 

5.  It  does  not  appear  from  the  said  bill  of  complaint 
what  disposition  was  made  of  the  unmortgaged  assets  of 
Wardman  Real  Estate  Properties,  Inc.,  nor  of  claims 
against  the  same,  and  it  is  not  alleged  in  said  bill  of  com¬ 
plaint  that  plaintiff  has  not  claimed  and  received  her  full 
share  thereof,  along  with  the  defendant  and  other  creditors 
thereof,  whereas  it  appears  by  the  records  of  this  Court  in 

Equity  Cause  No.  53117  and  in  Equity  Cause  No. 

23  53180,  of  which  this  Court  will  take  judicial  notice, 
that  this  defendant  and  other  persons  acquirecj  said 

unmortgaged  assets  at  public  judicial  sale  for  cashj  and 
that  the  plaintiff  along  with  <  t  her  unsecured  creditojrs  of 
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Wardman  Real  Estate  Properties,  Inc.,  has  made  claim 
for  and  has  been  allowed  by  this  Court  her  share  as  an 
unsecured  creditor  of  the  fund  so  produced. 

6.  It  appears  from  the  bill  of  complaint  that  the  cause 
of  action  which  plaintiff  asserts  arose  more  than  three 
years  prior  to  the  bringing  of  this  suit,  and  that  plaintiff 
had  full  knowledge  of  all  facts  on  which  she  relies  more 
than  three  years  prior  to  the  bringing  of  this  suit,  and  that 
said  action  is  barred  by  limitations  and  she  has  been  guilty 
of  laches. 

PEELLE,  LESH,  DRAIN  & 

BARNARD, 

By  PAUL  E.  LESH, 

Attorneys  for  Defendant 
Washington  Properties, 
Inc. 


24  Order  Pro  Confesso. 

Filed  May  14  1936 

•  •  t 

This  cause  came  on  to  be  heard  at  this  Term  upon  the 
motion  of  counsel  for  plaintiff  for  an  order  pro  confesso 
against  the  defendant  Wardman  Real  Estate  Properties, 
Inc.,  for  failure  to  answer  plaintiff’s  bill  of  complaint,  and 
it  being  made  to  appear  to  the  Court  by  the  return  of  the 
Marshal  that  said  defendant  was  duly  served  with  process 
of  subpoena  to  answer  said  bill  of  complaint  on,  to  wit, 
April  14th,  1936  and  is  now  in  default  thereof,  thereupon, 
upon  consideration  thereof,  it  is  this  14"  day  of  May,  1936, 
adjudged  and  ordered  as  follows,  viz: 

That  the  bill  of  complaint  in  this  cause,  and  all  aver¬ 
ments  thereof,  be,  and  they  hereby  are,  taken  as  confessed 
by  the  defendant  Wardman  Real  Estate  Properties,  Inc. 

By  the  Court : 

O  R  LUHRING 
Justice. 
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Complaint. 


Filed  October  6-1936 
<►  *  * 

This  cause  came  on  to  be  heard  upon  the  motion  Of  the 
defendant  Washington  Properties,  Inc.,  to  dismiss  the  bill 
of  complaint  and  plaintiff’s  objections  thereto  and  was 
argued  by  counsel  for  the  respective  parties  and  taken  un¬ 
der  advisement  by  the  court,  and  thereupon,  upon  consid¬ 
eration  thereof,  it  is  by  the  court  on  this  6th  day  of  Octo¬ 
ber,  A.  D.  1936,  adjudged  and  ordered  as  follows,  viz: 

That  said  motion  to  dismiss  the  bill  of  complaint  i  n  this 
cause,  be,  and  the  same  hereby  is,  overruled  without  prej¬ 
udice,  reserving  to  said  defendant  the  right  to  take  by 
answer  whatever  advantage  might  otherwise  have  been  se¬ 
cured  by  the  motion. 

Leave  to  said  defendant  to  answer  the  bill  of  complaint 
within  20  days  is  hereby  granted. 

Bv  the  Court : 

(S)  O.  R.  LUHRING 
Justice. 

Approved  as  to  form. 

(S)  PEELLE,  LESH,  DRAIN  &  BARNARD 

by  PAUL  E.  LESH 

Attorneys  for  defendant 
Washington  Propet  ties,  Inc. 

26  Anstcer  to  Bill  of  Complaint,  with  Motion  to 

Dismiss. 

Filed  January  18  1937 
#  *  # 

The  defendant  Washington  Properties,  Inc.,  for  answer 
to  the  bill  of  complaint  herein,  respectfully  shows  to  the 
Court : 

1.  The  defendant  admits  the  allegations  contained  in 
paragraph  numbered  1  of  the  bill  of  complaint. 

2.  Answering  paragraph  numbered  2  of  said  bill,  this 
defendant  admits  that  it  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Delaware  hav¬ 
ing  its  principal  place  of  business  in  the  District  of  Co- 
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lumbia,  and  doing  business  therein.  This  defendant  ad¬ 
mits  that  Wardman  Real  Estate  Properties,  Inc.,  was  a 
corporation  under  the  laws  of  the  State  of  Maryland,  with 
its  principal  place  of  business  in  the  District  of  Columbia, 
and  that  it  did  business  in  the  District  of  Columbia. 
Whether  said  Wardman  Real  Estate  Properties,  Inc.,  con¬ 
tinues  to  exist  as  a  corporation  and  whether  it  is  doing  any 
business  in  the  District  of  Columbia,  this  defendant  is  with¬ 
out  knowledge  or  information  sufficient  to  form  a  belief. 

3, 4,  5.  Answering  the  allegations  contained  in  paragraphs 
numbered  3,  4  and  5  of  the  bill  of  complaint,  this  defendant 
is  without  knowledge  or  information  sufficient  to 
27  form  a  belief  in  respect  thereto  excepting  that  this 
defendant  is  informed  and  therefore  admits  that  the 
title  to  the  apartment  hotel  building  knowm  as  the  High¬ 
lands  came  into  the  Wardman  Construction  Company  di¬ 
rectly  or  indirectly  from  the  plaintiff. 

6.  Answering  the  allegations  contained  in  paragraph 
numbered  6  of  the  bill  of  complaint,  this  defendant  admits 
that  Wardman  Real  Estate  Properties,  Inc.,  was  incor¬ 
porated  under  the  laws  of  the  State  of  Maryland  on  June 
28,  1928,  and  that  Harry  Wardman  and  his  associates  par¬ 
ticipated  in  the  said  incorporation,  and  that  it  was  em¬ 
powered  to  do  business  in  the  District  of  Columbia.  As  to 
the  purpose  of  the  said  incorporation  this  defendant  says 
that  it  was  to  take  title  to  the  several  properties  referred 
to  in  the  bill  of  complaint,  which  properties,  however,  this 
defendant  is  informed  and  therefore  avers,  included  some 
not  theretofore  owned  by  said  Wardman  and  his  associates 
referred  to  in  the  said  bill  of  complaint.  This  defendant 
further  admits  upon  information  and  belief  that  it  was  con¬ 
templated  by  those  causing  said  Wardman  Real  Estate 
Properties,  Inc.,  to  be  incorporated  that  the  properties 
title  to  which  was  to  be  vested  in  it  should  be  mortgaged 
as  security  for  bonds  to  be  sold  to  raise  funds  to  improve 
the  financial  position  of  the  owners  of  said  properties. 
This  defendant  admits  that  the  principal  office  of  said  com¬ 
pany  was  established  in  the  District  of  Columbia,  and  that 
said  Wardman  and  his  associates  became  officers  and  di¬ 
rectors  of  said  corporation. 

7.  This  defendant  admits  the  allegations  contained  in 
paragraph  numbered  7  of  the  sn**'1  bill  of  complaint  to  be 
true. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  25 

8.  This  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  contained  in 
paragraph  numbered  8  of  the  bill  of  complaint  excepting 
that  this  defendant  admits  that  it  is  charged  with  such 
knowledge  as  is  upon  the  land  records  of  the  District  of 
Columbia. 

28  9.  This  defendant  admits  the  allegations  con¬ 

tained  in  paragraph  numbered  9  of  the  bill  of  com¬ 
plaint  to  be  true,  but  for  a  more  accurate  statement  thereof 
refers  to  the  deed  of  trust  as  recorded  among  the|  land 


records  of  the  District  of  Columbia,  as  set  forth  iii  said 
bill  of  complaint. 

10,  11, 12,  13.  This  defendant  admits  the  allegations  con¬ 
tained  in  the  paragraphs  numbered  10,  11,  12  and  13  of  said 
bill  of  complaint  to  be  true,  except  for  minor  inaccuracies 
of  amounts  and  dates  which  this  defendant  is  advised  are 
immaterial. 

14.  Answering  paragraph  numbered  14  of  the  bill  of  com¬ 
plaint,  this  defendant,  upon  information  and  belief,  avers 
that  it  was  contemplated  in  said  transaction  that  tli^  gold 
debentures  of  Wardman  Realtv  and  Construction  Com- 
panv  should  be  purchased  for  cash  by  the  investment  bank¬ 
ers  and  resold  to  customers  of  the  said  bankers,  anc  that 
said  transaction  was  so  carried  out.  As  to  what  amounts 
were  retained  by  said  bankers  and  what  amounts  sdld  to 
their  customers,  this  defendant  is  without  knowledge. 

15.  Answering  paragraph  numbered  15  of  the  bill  of 
complaint,  this  defendant  says  that  Leonard  L.  Stanley,  an 
employee  of  Halsey,  Stuart  &  Co.,  Inc.,  and  George  G.jShri- 
ver,  a  representative  of  Hambleton  &  Company,  were  at 
times  members  of  the  board  of  directors  of  Wardman  Real 
Estate  Properties,  Inc.,  that  from  the  time  of  the  financing 
by  the  bankers  in  1928  they  had  control  of  what  were  de¬ 
nominated  as  the  Class  A  directors,  constituting  one  third 
of  the  board,  without  whose  consent  the  Comptroller  of 
Wardman  Real  Estate  Properties,  Inc.,  could  not  be 
changed,  and  when  a  default  in  the  first  mortgage  bonds 
was  imminent,  and  the  bondholders’  committee  had  been 
formed,  officers  acceptable  to  the  bankers  were  installed. 
This  defendant  denies  the  other  allegations  in  said  para¬ 
graph  contained. 
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16,  17.  Answering  paragraphs  numbered  16  and  17  of 
the  bill  of  complaint,  this  defendant  admits  that  it  was 
known  to  those  familiar  with  the  financial  condition  of 
Wardman  Real  Estate  Properties,  Inc.,  and  Wardman 
Realty  and  Construction  Company,  shortly  prior  to 
29  March  1, 1931,  that  Wardman  Real  Estate  Properties, 

Inc.,  would  default  on  the  bonds  and  coupons  due 
March  1,  1931,  and  that  there  would  be  a  default  in  the 
payment  of  interest  to  become  due  on  the  gold  debentures 
of  Wardman  Realty  and  Construction  Company,  and  that 
it  was  planned  to  proceed  by  foreclosure  when  the  holders 
of  the  securities  of  said  companies  were  informed  of  said 
situation  and  had  opportunity  to  organize  to  protect  their 
interests  on  such  foreclosures.  This  defendant,  on  informa-  ' 

tion  and  belief,  denies  that  the  assets  and  funds  of  said 
companies  were  as  is  alleged  in  said  bill  of  complaint  ample 
to  have  prevented  default  under  the  said  bonds  and  deben¬ 
tures,  and  deny  that  any  avoidable  default  was  planned  by 
the  directors  at  the  instance  of  Halsey,  Stuart  &  Co.,  Inc. 

As  to  the  other  allegations  in  said  paragraphs  contained, 
this  defendant  is  without  knowledge. 

18.  Answering  the  allegations  of  paragraph  numbered  18 
of  the  bill  of  complaint,  this  defendant  admits,  on  informa¬ 
tion  and  belief,  that  on  or  about  February  6,  1931,  a  com¬ 
mittee  was  formed  by  mutual  agreement  among  its  mem¬ 
bers  to  represent  holders  of  first  and  refunding  mortgage 

bonds  of  Wardman  Real  Estate  Properties,  Inc.,  of  which  ■* 

said  Leonard  L.  Stanley  was  chairman,  and  that  a  bond¬ 
holders’  protective  agreement  was  formulated  and  agreed 
to  by  said  committee.  This  defendant,  on  information  and 
belief,  says  that  the  formation  of  said  committee  and  the 
making  of  said  agreement  was  participated  in  by  represent¬ 
atives  of  Halsey,  Stuart  &  Co.,  Inc.,  as  alleged  in  said  bill  of  « 

complaint.  This  defendant  has  no  knowledge  or  informa¬ 
tion  sufficient  to  form  a  belief  that  the  ostensible  action  of 
said  committee  differed  from  its  real  action,  as  is  alleged 
in  said  bill  of  complaint. 

19.  20.  Answering  paragraphs  numbered  19  and  20  of  the 

said  bill  of  complaint,  this  defendant  admits  the  allegations  4 

therein  contained  to  be  true. 

21,  22,  23,  24.  Answering  paragraphs  numbered  21,  22, 

23  and  24  of  the  said  bill  of  complaint,  this  defendant  admits 


* 
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the  allegations  therein  contained  to  be  true,  but  for  greater 
accuracy  refers  to  the  proceedings  in  Equity  Cause  No. 
53117  in  this  Court  therein  referred  to.  This  defendant 
avers  also  in  connection  with  the  allegations  in  said  para¬ 
graphs  contained,  that  shortly  after  the  filing  of  Equity 
Cause  No.  53117,  there  was  filed  in  this  Court  against 
30  Wardman  Real  Estate  Properties,  Inc.,  an  unse¬ 
cured  creditor’s  suit  by  Randolph  P.  Compton  as 
plaintiff,  Equity  Cause  No.  53180,  and  that  said  causes  were 
heard  together,  and  the  receivers  who  took  possession  of 
the  assets  in  the  District  of  Columbia  of  Wardman  Real 
Estate  Properties,  Inc.,  were  appointed  in  both  suits  and 
took  possession  of  the  mortgaged  assets  in  said  Equity 
Cause  No.  53117  and  of  the  unmortgaged  assets  in  said 
Equity  Cause  No.  53180,  and  the  decree  of  foreclosure  and 
sale  entered  October  14,  1931,  referred  to  in  the  bill  of  com¬ 
plaint,  was  in  both  said  causes  and  covered  some  assets  as 
to  which  it  was  undetermined  at  the  time  of  the  entry  of 
said  decree  and  at  the  time  of  sale  whether  said  assets  were 
included  in  the  mortgaged  or  the  unmortgaged  assets.  With 
respect  to  the  mortgaged  assets  held  by  the  said  receivers 
and  sold  at  said  foreclosure  sale,  the  proceeds  were  appli¬ 
cable  exclusively  to  the  mortgage  debt.  With  respect  to  the 
unmortgaged  assets  collected  by  the  said  receivers  and  the 
proceeds  of  those  sold,  all  funds  so  derived  are  being  applied 
under  the  direction  of  this  Court  in  said  causes  to  the  pay¬ 
ment  of  unsecured  creditors  of  said  Wardman  Real  Estate 
Properties,  Inc.,  including  the  plaintiff  and  this  defendant. 
This  defendant  has  acquired  properties  and  assets  formerly 
owned  by  said  Wardman  Real  Estate  Properties,  Inc.,  silly 
(1)  by  purchase  of  mortgaged  assets  for  cash  and  by  credit 
on  first  mortgage  bonds  owned  by  it  (in  the  amounts  only 
of  the  distributive  shares  of  said  bonds  in  the  proceedjs  of 
mortgaged  assets),  and  (2)  by  the  purchase  of  unmort¬ 
gaged  assets  for  cash.  Cash  so  paid  by  this  defendant  for 
unmortgaged  assets  has  gone  to  increase  the  fund  of  cash 
distributable  to  plaintiff  and  this  defendant  as  unsecured 
creditors  of  Wardman  Real  Estate  Properties,  Inc.  Neijther 
this  defendant  nor  its  predecessors  in  title,  said  bondhold¬ 
ers’  and  debenture  holders’  committees,  have  had  any  rela¬ 
tions  to  said  Wardman  Real  Estate  Properties,  Inc.,  ex¬ 
cept  those  of  creditors  and  purchasers  of  assets,  and  plain- 
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tiff  and  this  defendant  are  both  now  creditors  claim- 

31  ing  distributive  shares  in  the  same  fund,  the  un¬ 
mortgaged  assets  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  administered  by  the  receivers  in  said  Equity 
Cause  No.  53180. 

25.  Answering  the  allegations  contained  in  paragraph 
numbered  25  of  the  said  bill,  this  defendant  denies  that 
the  only  business  conducted  by  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  was  with  respect  to  properties  acquired  from 
said  Harry  Wardman;  this  defendant  denies  that  all  of 
the  assets  of  said  corporation  were  mortgaged,  denies  that 
all  the  physical  assets  of  said  company  were  mortgaged, 
and  denies  that  the  mortgaged  assets  were  the  only  assets 
excepting  good  will.  In  this  connection,  this  defendant 
avers  that  the  unmortgaged  assets  within  the  District  of 
Columbia  of  said  Wardman  Real  Estate  Properties,  Inc., 
are  those  now  in  process  of  liquidation  and  distribution 
among  creditors  in  said  Equity  Cause  No.  53180.  This 
defendant  denies  that  when  it  received  possession  of  the 
properties  it  acquired  pursuant  to  the  foreclosure  described 
in  said  bill  of  complaint,  Halsey,  Stuart  &  Co.,  Inc.,  trans¬ 
ferred  any  officers  theretofore  installed  by  it  to  this  defen¬ 
dant,  and  this  defendant  denies  that  its  officers  are  under 
the  control  of  Halsey,  Stuart  &  Co.,  Inc. 

26.  Answering  paragraph  numbered  26  of  the  said  bill 
of  complaint,  this  defendant  has  no  knowledge  or  informa¬ 
tion  sufficient  to  form  a  belief  concerning  the  allegations 
therein  made  excepting  that  this  defendant  is  informed  of 
and  therefore  admits  that  plaintiff  brought  suit  in  this 
Court  against  Harry  Wardman,  James  D.  Hobbs  and 
Thomas  P.  Bones  and  Wardman  Real  Estate  Properties, 
Inc.,  in  Equity  Cause  No.  51662,  on  July  21,  1930. 

27.  Answering  the  allegations  of  paragraph  numbered  27 
of  the  said  bill  of  complaint,  this  defendant,  on  information 
and  belief,  denies  that  the  loss  of  title  to  the  Highlands 

Apartment  by  foreclosure  was  contrived  to  injure  the 

32  plaintiff  or  to  affect  the  assertion  of  any  rights  by 
her.  On  information  and  belief,  this  defendant 

denies  that  Wardman  Real  Estate  Properties,  Inc.,  pur¬ 
posely  caused  default  to  occur  under  the  second  or  any 
deed  of  trust  on  said  property.  On  information  and  be¬ 
lief,  this  defendant  admits  that  a  person  who  was  at  one 
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time  a  member  of  the  bondholders’  committee  referred  to 
made  a  bid  for  the  said  property,  but,  on  information  and 
belief,  this  defendant  denies  that  said  bid  was  made  on 
behalf  of  said  committee,  and  denies  that  said  bid  was  made 
pursuant  to  any  concert  of  action  with  Wardman  Real  Es¬ 
tate  Properties,  Inc.  This  defendant,  on  information  and 
belief,  avers  the  fact  to  be  that  said  Highlands  was  not 
in  the  then  opinion  of  the  officers  of  Wardman  Real  Es  tate 
Properties,  Inc.,  of  a  value  sufficient  to  justify  a  bijl  in 
excess  of  the  amounts  due  thereon.  This  defendant  skays 
that  it  is  advised  that  it  is  not  called  upon  to  answer  the 
statement  in  said  paragraph  contained  that  Wardman  Real 
Estate  Properties,  Inc.,  by  having  suffered  said  property 
to  be  sold  made  itself  liable  in  damages. 

28,  29,  30.  Answering  the  allegations  of  paragraphs  num¬ 
bered  28,  29  and  30  of  the  said  bill  of  complaint,  this  de¬ 
fendant  admits  the  allegations  therein  contained,  with  the 
qualification  that  this  defendant  refers  to  the  decrees  and 
entries  in  said  proceeding  for  a  more  accurate  statement 
thereof. 

31.  Answering  the  allegations  of  paragraph  numbered  31 
of  the  said  bill  of  complaint,  this  defendant,  on  informa¬ 
tion  and  belief,  admits  that  it  was  contemplated  when  the 
reorganization  plan  was  adopted  that  Wardman  Realty  and 
Construction  Company  would  default  in  respect  of  its  out¬ 
standing  gold  debentures  and  that  the  general  mortgage 
bonds  of  Wardman  Real  Estate  Properties,  Inc.,  owned 
by  said  Wardman  Realty  and  Construction  Company  and 
mortgaged  to  the  Irving  Trust  Company  to  secure  its  de¬ 
bentures,  would  be  foreclosed.  When  this  foreclosure  oc¬ 
curred,  however,  the  debenture  holders’  committee 
33  of  which  the  George  Shriver  referred  to  in  the  bill 
of  complaint  was  chairman,  and  which  was  a  part^r  to 
the  reorganization  agreement,  bought  in  at  said  foreclo¬ 
sure  only  said  general  mortgage  bonds  of  Wardman  Real 
Estate  Properties,  Inc.,  and  other  unrelated  securities!  in- 

ital 


eluded  in  said  mortgage,  and  did  not  acquire  the  cap 
stock  of  said  Wardman  Real  Estate  Properties,  Inc.,  wjiich 
also  had  been  mortgaged  as  alleged  in  the  bill  of  com¬ 
plaint.  This  defendant  avers  on  information  and  be 
contrary  to  the  allegations  in  the  said  bill  of  complaj 
that  said  debenture  holders’  committee  did  not  nor  did 


ief, 

int, 

any 
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tiff  and  this  defendant  are  both  now  creditors  claim- 

31  ing  distributive  shares  in  the  same  fund,  the  un¬ 
mortgaged  assets  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  administered  by  the  receivers  in  said  Equity 
Cause  No.  53180. 

25.  Answering  the  allegations  contained  in  paragraph 
numbered  25  of  the  said  bill,  this  defendant  denies  that 
the  only  business  conducted  by  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  was  with  respect  to  properties  acquired  from 
said  Harry  Wardman;  this  defendant  denies  that  all  of 
the  assets  of  said  corporation  were  mortgaged,  denies  that 
all  the  physical  assets  of  said  company  were  mortgaged, 
and  denies  that  the  mortgaged  assets  were  the  only  assets 
excepting  good  will.  In  this  connection,  this  defendant 
avers  that  the  unmortgaged  assets  within  the  District  of 
Columbia  of  said  Wardman  Real  Estate  Properties,  Inc., 
are  those  now  in  process  of  liquidation  and  distribution 
among  creditors  in  said  Equity  Cause  No.  53180.  This 
defendant  denies  that  when  it  received  possession  of  the 
properties  it  acquired  pursuant  to  the  foreclosure  described 
in  said  bill  of  complaint,  Halsey,  Stuart  &  Co.,  Inc.,  trans¬ 
ferred  any  officers  theretofore  installed  by  it  to  this  defen¬ 
dant,  and  this  defendant  denies  that  its  officers  are  under 
the  control  of  Halsey,  Stuart  &  Co.,  Inc. 

26.  Answering  paragraph  numbered  26  of  the  said  bill 

of  complaint,  this  defendant  has  no  knowledge  or  informa¬ 
tion  sufficient  to  form  a  belief  concerning  the  allegations  < 

therein  made  excepting  that  this  defendant  is  informed  of 

and  therefore  admits  that  plaintiff  brought  suit  in  this 
Court  against  Harry  Wardman,  James  D.  Hobbs  and 
Thomas  P.  Bones  and  Wardman  Real  Estate  Properties, 

Inc.,  in  Equity  Cause  No.  51662,  on  July  21,  1930. 

27.  Answering  the  allegations  of  paragraph  numbered  27  « 

of  the  said  bill  of  complaint,  this  defendant,  on  information 

and  belief,  denies  that  the  loss  of  title  to  the  Highlands 
Apartment  by  foreclosure  was  contrived  to  injure  the 

32  plaintiff  or  to  affect  the  assertion  of  any  rights  by 
her.  On  information  and  belief,  this  defendant 

denies  that  Wardman  Real  Estate  Properties,  Inc.,  pur-  *• 

poselv  caused  default  to  occur  under  the  second  or  any 
deed  of  trust  on  said  property.  On  information  and  be¬ 
lief,  this  defendant  admits  that  a  person  who  was  at  one 
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time  a  member  of  the  bondholders’  committee  referred  to 
made  a  bid  for  the  said  property,  but,  on  information  and 
belief,  this  defendant  denies  that  said  bid  was  made  on 
behalf  of  said  committee,  and  denies  that  said  bid  was  made 
pursuant  to  any  concert  of  action  with  Wardman  Rea  Es¬ 
tate  Properties,  Inc.  This  defendant,  on  information  and 
belief,  avers  the  fact  to  be  that  said  Highlands  was  not 
in  the  then  opinion  of  the  officers  of  Wardman  Real  Estate 
Properties,  Inc.,  of  a  value  sufficient  to  justify  a  bid  in 
excess  of  the  amounts  due  thereon.  This  defendant  says 
that  it  is  advised  that  it  is  not  called  upon  to  answer  the 
statement  in  said  paragraph  contained  that  Wardman  Real 
Estate  Properties,  Inc.,  by  having  suffered  said  property 
to  be  sold  made  itself  liable  in  damages. 

28,  29,  30.  Answering  the  allegations  of  paragraphs  num¬ 
bered  28,  29  and  30  of  the  said  bill  of  complaint,  this  de¬ 
fendant  admits  the  allegations  therein  contained,  with  the 
qualification  that  this  defendant  refers  to  the  decrees  and 
entries  in  said  proceeding  for  a  more  accurate  statement 
thereof. 

31.  Answering  the  allegations  of  paragraph  numbered  31 
of  the  said  bill  of  complaint,  this  defendant,  on  informa¬ 
tion  and  belief,  admits  that  it  was  contemplated  when  the 
reorganization  plan  was  adopted  that  Wardman  Realty  and 
Const  ruction  Company  would  default  in  respect  of  its  out¬ 
standing  gold  debentures  and  that  the  general  mortgage 
bonds  of  Wardman  Real  Estate  Properties,  Inc.,  owned 
by  said  Wardman  Realty  and  Construction  Company  and 
mortgaged  to  tin*  Irving  Trust  Company  to  secure  its  de¬ 
bentures,  would  be  foreclosed.  When  this  foreclosure  oc¬ 
curred,  however,  the  debenture  holders’  committee 
33  of  which  the  George  Shriver  referred  to  in  the  bill 
of  complaint  was  chairman,  and  which  was  a  party  to 
the  reorganization  agreement,  bought  in  at  said  foreclo¬ 
sure  onlv  said  general  mortgage  bonds  of  Wardman  Real 
Estate  Properties,  Inc.,  and  other  unrelated  securities  in¬ 
cluded  in  said  mortgage,  and  did  not  acquire  the  capital 
stock  of  said  Wardman  Real  Estate  Properties,  Inc.,  w^iich 
also  had  been  mortgaged  as  alleged  in  the  bill  of  com¬ 
plaint.  This  defendant  avers  on  information  and  belief, 
contrary  to  the  allegations  in  the  said  bill  of  complaint, 
that  said  debenture  holders’  committee  did  not  nor  did  any 
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debenture  holders  or  bondholders  participating  in  the  re¬ 
organization  at  any  time  acquire  all  or  any  part  of  the 
capital  stock  of  Wardman  Real  Estate  Properties,  Inc.,  and 
this  defendant  denies  that  they  became  the  owner  of  said 
Wardman  Real  Estate  Properties,  Inc.,  subject  to  the  claims 
of  creditors  of  said  company,  secured  or  unsecured.  This 
defendant  avers  that  the  debenture  holders’  committee  and 
the  bondholders’  committee  which  caused  the  formation  of 
this  defendant  were  at  no  time  the  owners  of  Wardman 
Real  Estate  Properties,  Inc.,  but  were  the  owners  only  of 
claims,  secured  and  unsecured,  against  it.  This  defendant 
denies  that  the  $2,500,000  of  general  mortgage  bonds  ac¬ 
quired  by  said  debenture  holders’  committee  were  des¬ 
tined  to  become  worthless  or  were  made  worthless  by  the 
foreclosure  of  the  first  and  refunding  mortgage  or  were 
destroyed  by  the  foreclosure  sale,  and  this  defendant  avers 
the  fact  in  that  regard  to  be  that  though  the  security  of 
said  general  mortgage  bonds  was  destroyed  by  the  fore¬ 
closure  of  the  first  mortgage,  said  bonds  are  an  obligation 
of  Wardman  Real  Estate  Properties,  Inc.,  and  constitute 
a  valuable  claim  against  the  unmortgaged  assets. 

32.  Answering  the  allegations  contained  in  paragraph 
numbered  32  of  the  bill  of  complaint,  this  defendant  admits 
that  it  was  and  is  authorized  by  its  charter  to  issue  75,000 
shares  of  common  stock,  and  that  under  the  plan  pursuant 
to  which  it  was  organized  it  was  proposed  to  issue  only 
46,181  shares  for  the  purpose  of  the  plan,  that  under 
34  said  plan  the  holders  of  first  and  refunding  bonds  of 
Wardman  Real  Estate  Properties,  Inc.,  were  to  re¬ 
ceive  income  bonds  in  the  full  amount  of  their  former  bond 
holdings  and  one  share  of  stock  in  this  defendant  for  each 
unit  of  $500  of  bonds,  making  the  total  amount  to  be  issued 
to  them,  if  they  had  all  joined  in  the  plan,  21,926  shares, 
and  that  five  shares  of  the  stock  of  this  defendant,  but  no 
bonds,  were  to  be  issued  to  holders  of  debentures  of  the 
Wardman  Realty  and  Construction  Company  (in  respect  of 
the  general  mortgage  bonds  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  acquired  by  debenture  holders  as  aforesaid) 
for  each  $500  of  debentures,  making  23,155  shares  to  be 
issued  to  holders  of  debentures,  if  all  debenture  holders 
had  joined  in  the  plan.  This  defendant  avers  the  fact  to 
be  that  neither  all  of  the  holders  of  first  mortgage  bonds 
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of  Wardinan  Real  Estate  Properties,  Inc.,  nor  all  the  jiold- 
ers  of  said  gold  debentures  joined  in  the  plan,  and  j  that 
Therefore  stock  was  not  actually  issued  in  the  amount  afore¬ 
said.  This  defendant  denies  that  said  23,155  shares  of 
stock  in  this  defendant  or  such  thereof  as  was  actually  is¬ 
sued  was,  as  is  alleged  in  the  bill  of  complaint,  given  to 
investment  bankers,  and  denies  that  said  stock  was  gfiven 

ings 
This 


to  any  person  or  persons  because  of  his  or  their  hold) 
of  stock  in  Wardman  Real  Estate  Properties,  Inc. 
defendant  denies  that  there  was  an  issue  of  a  majority  of 

nent 
de- 


the  stock  in  this  company  to  any  group  of  investi 
bankers  giving  them  control  of  this  company.  This 
fendant  admits  that  the  holders  of  $220, 000  of  two  kear 


notes  of  Wardman  Real  Estate  Properties,  Inc.,  rece 


under  said  plan  one  share  of  stock  for  each  $200  of  notes. 


This  defendant  denies  that  the  transactions  which  occu 


were  part  of  any  plan  to  defraud  the  general  creditors  of 


Wardman  Real  Estate  Properties,  Inc.,  and  denies 


ived 


rred 


chat 


there  was  any  plan  to  issue  stock  in  this  company  to  holjiers 
of  stock  in  said  company,  and  denies  that  the  effect  was 
to  place  control  of  this  company  and  its  assets  in  the  {hen 
owners  of  the  capital  stock  of  the  old  company 
35  33.  Answering  the  allegations  of  paragraph  Num¬ 

bered  33  of  the  bill  of  complaint,  this  defendant 


denies  that  it  is  liable  to  the  plaintiff  in  the  sum  of  $1 


72,- 


291.77,  or  in  any  sum  whatsoever,  by  reason  of  the  prem¬ 
ises,  and  denies  that  its  property  is  subject  to  any  lien 
for  the  payment  of  said  debt,  and  denies  that  plaintiff  is 
entitled  to  have  said  property  or  any  of  it  sold  to  satisfy 
her  demands. 

And  this  defendant  moves  the  Court  to  dismiss  the  bill 
of  complaint,  upon  the  grounds  stated  in  its  motion  to  dis¬ 
miss  which  was  heretofore  filed  herein  and  was  overruled 
without  prejudice,  with  leave  to  take  by  answer  advantage 
of  the  grounds  thereof,  by  the  order  entered  herein  Oc¬ 
tober  5,  1936,  and  upon  the  further  grounds  apparent  on 
the  face  of  the  bill  and  answer,  among  them,  the  following: 

(1)  The  bill  of  complaint  fails  to  show  that  this  Court  in 
Equity  Causes  No.  53117  and  No.  53180  has  not  followed 
sound  principles  of  law  and  equity  in  the  distribution  of 
assets  of  Wardman  Real  Estate  Properties,  Inc.,  among 
its  creditors,  by  applying  the  proceeds  of  the  mortgaged 
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property  exclusively  toward  the  satisfaction  of  the  mort¬ 
gage  debt,  and  applying  the  unmortgaged  assets  toward 
the  payment  of  unsecured  debts,  and  by  considering  the 
claim  of  plaintiff  as  only  on  a  parity  with  the  claims  of  this 
defendant  and  other  unsecured  creditors  to  shares  in  the 
proceeds  of  the  unmortgaged  assets. 

(2)  The  bill  of  complaint  fails  to  allege  that  the  plain¬ 
tiff  was  equitably  entitled  to  any  money,  bonds  or  stock 
of  this  defendant,  of  which  she  was  deprived,  by  reason 
of  the  fact  that  the  holders  of  the  general  mortgage  bonds 
of  Wardman  Real  Estate  Properties,  Inc.,  were  pursuant 
to  the  plan  under  which  this  defendant  was  organized, 
given  common  stock  therein  in  consideration  of  the  transfer 
to  this  defendant  of  their  claims  against  said  Wardman 
Real  Estate  Properties,  Inc. 

36  (3)  No  case  of  preference  of  stockholders  over 

creditors  of  Wardman  Real  Estate  Properties,  Inc., 
in  the  distribution  of  its  assets  appears  from  the  facts 
alleged  in  the  bill  or  otherwise. 

And,  having  fully  answered,  this  defendant  prays  it  may 
be  hence  dismissed  with  its  reasonable  costs  in  this  behalf 
incurred. 

WASHINGTON  PROPERTIES,  INC., 

By  THOMAS  D.  CARSON 
President. 

PEELLE,  LESH,  DRAIN  &  BARNARD, 

By  PAUL  E.  LESH 
Attorneys. 

District  of  Columbia,  ss: 

Thomas  D.  Carson,  being  first  duly  sworn,  deposes  and 
says  that  he  has  read  the  foregoing  answer  by  him  sub¬ 
scribed  as  President  of  and  on  behalf  of  Washington  Prop¬ 
erties,  Inc.,  and  knows  the  contents  thereof ;  that  he  verily 
believes  the  facts  therein  stated  to  be  true. 

THOMAS  D.  CARSON 

Subscribed  and  sworn  to  before  me,  this  18th  day  of 
.Tanuarv,  1937. 

GRACE  E.  M.  GANSE 

(Seal)  Notary  Public  in  and  for 

the  District  of  Columbia. 
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Memorandum 

February  5  - 1937. 

Case  calendared  for  trial. 

37  Motion  for  Leave  to  Amend  Bill  of  Complaint. 

Filed  November  15  1937 

•  #  • 

Comes  now  the  plaintiff,  by  her  attorney,  and  moves  the 
Court  for  leave  to  amend  her  bill  of  complaint  in  this 
cause  as  set  forth  in  a  copy  of  the  proposed  amendment 
annexed  hereto;  with  the  cause  to  retain  its  place  oi[i  the 
trial  calendar. 

EDWARD  S.  DUVALL 
Attorney  for  Plaintiff. 

38  Amendment  to  Bill  of  Complaint. 

Filed  November  15  1937 

•  •  • 

Now  comes  the  plaintiff  in  the  above-entitled  cause,  and, 
by  leave  of  Court  for  this  purpose  first  had  and  obtained, 
files  this  amendment  to  her  original  bill  of  complaint  filed 
herein. 

Page  14,  paragraph  25,  line  7  thereof,  after  the  words 
“good  will’’  insert  the  words — and  as  hereafter  related. 

Page  18,  line  2,  after  the  word  “collateral’’  insert — ex¬ 
cept  said  stock. 

Same  page,  line  6,  cancel  the  word  “Thus”  and  insert  in 
lieu  thereof — As  hereafter  related 
Add  the  following  new  paragraphs — 

34.  The  plans  for  the  corporate  structures  aforesaid 
and  the  securities  issued  as  aforesaid,  were  made  by  said 
Halsey  Stuart  &  Company  and  Hambleton  &  Company. 
They  became  owners  of  25000  shares  of  the  capital  stock  of 
said  Wardman  Corporation,  or  one-fourth  of  the  entire  au¬ 
thorized  capital  issue,  and  controlled  said  corporation 
through  a  voting  trust  for  all  or  a  majority  of  the  stock 
not  owned  by  them,  with  trustees  of  their  own  choosing. 
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By  means  of  a  like  voting  trust  they  controlled  the  Ward- 
man  Realty  &  Construction  Company.  The  voting  rights 
of  the  stock  of  Wardman  Real  Estate  Properties,  Inc., 
were  reserved  to  the  Wardman  Realty  &  Construction  Com¬ 
pany  in  and  by  the  said  Indenture  of  September  1,  1928 
which  pledged  said  stock.  Said  Bankers  placed  dummy 
Directors  on  the  Boards  of  the  said  three  corporations  and 
agents  in  all  important  positions  as  officers  and  employees. 

They  have  also  set  up  a  voting  trust  for  all  of  the  capital 
stock  of  the  New  company,  with  the  voting  trustees  se¬ 
lected  by  them. 

Shortly  before  the  sale  on,  to  wit,  October  28,  1931,  under 
foreclosure  of  the  securities  pledged  by  said  Indenture  of 
September  1,  1928,  the  Gold  Debentures  Committee,  con¬ 
trolled  bv  said  Bankers  as  aforesaid,  instructed  the 
39  Irving  Trust  Company,  trustee,  not  to  foreclose  on 
said  stock  of  the  Wardman  Real  Estate  Properties, 
Inc.,  and  said  trustee  complied  therewith.  It  sold  only  the 
notes,  which  were  bought  in  for  said  Committee  and  sub¬ 
sequently  assigned  to  the  New  company,  and  has  never 
foreclosed  on  said  stock.  When  said  plan  of  reorganiza¬ 
tion  was  adopted  in  July  of  1931,  with  the  allocation  of  a 
majority  of  the  stock  in  the  New  company  to  the  said  De¬ 
benture  holders,  which  included  the  Bankers,  the  latter 
were  the  owners  of  all  of  Class  A  stock  of  Wardman  Cor¬ 
poration,  as  aforesaid,  or  the  majority  of  it. 

35.  Excluding  the  said  Highlands  property,  the  rest  of 
the  properties  covered  by  said  First  and  Refunding  Mort¬ 
gage,  with  furnishings  and  equipment,  were  of  the  fair 
value  of,  to  wit,  $24,619,651,  when  sold  under  the  order  of 
court  as  aforesaid,  and  still  are.  This  value  was  approx¬ 
imately  $13,656,651  in  excess  of  the  principal  indebtedness 
to  the  holders  of  First  and  Refunding  bonds  and  about  $11,- 
198,225  in  excess  of  said  indebtedness  and  the  indebtedness 
secured  by  the  underlying  mortgages  then  on  said  proper¬ 
ties.  The  March  1,  1931  instalment  of  interest  on  said  First 
and  Refunding  bonds  was  about  $356,297.50. 

The  bill  of  complaint  in  said  suit  to  foreclose  on  said 
properties,  entitled  Central  Hanover  Bank,  etc.,  vs.  Ward- 
man  Real  Estate  Properties,  Equity  No.  53,117  and  filed 
on,  to  wit,  July  14,  1931,  did  not  allege  that  the  defendant 
corporation  was  unable  to  pay  said  March  instalment  of 
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interest;  or  that  it  was  insolvent;  or  that  its  assets,  jwhile 
ample,  were  not  then  available  for  payment  of  its  debts. 
On  the  same  day  when  said  suit  was  filed  the  Wardman 
Real  Estate  Properties,  defendant,  entered  its  appearance; 
filed  an  answer  admitting  the  truth  of  the  allegations  con¬ 


tained  in  the  bill ;  and  consented  to  the  appointment  of  re¬ 
ceivers. 

36.  A  short  time  thereafter  said  Bankers  caused  a  simple 
contract  creditor’s  suit  to  he  filed  in  the  same  court  by 
one  Randolph  P.  Compton,  as  plaintiff,  and  Wardman  Real 
Estate  Properties  as  defendant,  which  prayed  for  the  ap¬ 
pointment  of  receivers  for  some  personal  property  of  the 
defendant  not  included  in  said  First  and  Refunding  iport- 
gage.  The  said  Compton  suit  is  No.  53180  on  the  Equity 
Pocket  of  this  court.  The  defendant  entered  its  appear¬ 
ance;  filed  an  answer  consenting  to  the  appointment  of 
receivers;  and  the  court  appointed  the  receivers  in  Equity 
No.  53117  as  receivers  in  No.  53180  on,  to  wit,  July  24,  1931 
and  they  took  possession  of  the  said  assets.  By  the  (same 
order  the  court  consolidated  the  two  causes. 

By  reason  of  the  action  of  said  Bankers  in  causing  the 
Hanover  Bank  &  Trust  Company  and  Frank  Wolfe,  jtrus- 
tees,  to  declare  the  principal  of  the  First  and  Refunding 
bonds  to  be  due,  after  default  in  payment  of  said  March, 
1931,  instalment  of  interest,  and  the  institution  of  said  two 
suits,  the  Wardman  Real  Estate  Properties  corporation 
was  rendered  insolvent  and  nothing  was  left  on  which  cred¬ 
itors  could  levy  execution ;  and  it  so  remains. 

MARGARET  JEAN  CALVIN 
Plaintiff. 

EDWARD  S.  DUVALL 

Attorney  for  Plaintiff. 

40  District  of  Columbia,  ss: 

Margaret  Jean  Calvin,  being  first  duly  sworn,  on  oath 
says;  that  she  is  the  person  named  as  plaintiff  in  the  fore¬ 
going  and  annexed  amendment  to  her  bill  of  complair  t,  by 
her  subscribed ;  that  she  has  read  the  same  and  knows  the 
contents  thereof ;  and  that  she  verily  believes  the  facts 
stated  therein  to  be  true. 

(s)  MARGARET  JEAN  CALVIN 
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Subscribed  and  sworn  to  before  me  on  this  11th  day  of 
November,  1937. 

(s)  IRVING  A.  LICHTENBERG 
Notary  Public ,  D.  C. 


Memorandum 

November  17  -  1937. 

Points  and  authorities  in  opposition  to  motion  for  leave 
to  amend  bill  of  complaint — filed. 


41  Order  Granting  Leave  to  Amend  Bill  of 

Complaint. 

Filed  December  13  1937 

#  •  ♦ 

This  cause  came  on  to  be  heard  at  this  Term  upon  the 
motion  of  plaintiff,  by  her  attorney,  for  leave  to  amend  her 
original  bill  of  complaint  in  manner  set  forth  in  the  pro¬ 
posed  amendment,  a  copy  of  which  was  annexed  to  said 
motion,  and  counsel  for  defendant  Washington  Properties, 
Inc.,  having  been  heard  on  the  objections  to  the  motion, 
filed  on  behalf  of  said  defendant,  thereupon,  upon  consid¬ 
eration  thereof,  it  is  by  the  Court  on  this  13th  day  of  De¬ 
cember,  1937,  adjudged  and  ordered  as  follows,  viz: 

That  said  motion  be,  and  the  same  hereby  is,  granted, 
with  leave  to  plaintiff  to  file  the  amendment  to  her  original 
bill  as  tendered  upon  the  motion,  and  leave  to  the  defen¬ 
dant,  Washington  Properties,  Inc.,  to  interpose  its  defense 
on  or  before  the  10th  day  of  January,  1938. 

By  the  Court : 

(s)  DANIEL  W.  O’DONOGHUE 

Justice. 

0.  K.  as  to  form: 

PAUL  E.  LESH, 

Attorney  Washington  Properties ,  Inc. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  37 


42  No  objection  to  filing  out  of  time  fixed  in  order,  Edw. 
F.  Duvall,  Attv.  for  Pltff.  2/1/38 

Amendment  to  Answer  to  Bill  of  Complaint  with  Motion  to 
Dismiss  the  Bill  as  Amended. 

Filed  February  1-1938 


The  defendant  Washington  Properties,  Inc.,  for  answer 
to  the  amendment  to  the  bill  of  complaint  herein,  respect¬ 
fully  shows  to  the  Court: 

25.  Answering  the  allegations  contained  in  paragraph  25 
of  the  bill  of  complaint,  as  amended,  this  defendant 
leges  the  averments  it  made  in  paragraph  25  of  its  an] 
and  denies  that  the  mortgaged  assets  of  Wardman 
Estate  Properties,  Inc*.,  were  the  only  assets  of  said 


re-al- 

swer, 

Real 


com¬ 


pany  excepting  good  will  and  excepting  as  thereinafter  (in 
the  bill  of  complaint,  as  amended)  related. 

31.  Answering  the  allegations  contained  in  paragraph  31 
of  the  bill  of  complaint,  as  amended,  this  defendant  re-al- 
leges  the  averments  it  made  in  paragraph  31  of  its  answer, 
and  this  defendant  admits  that  the  purchasers  at  the  fore¬ 
closure  sale  made  by  the  Irving  Trust  Company,  trustee, 
the  debenture  holders  committee,  did  not  buy  the  capital 


this 
^*0  ae- 
ioper- 


stoek  of  Wardman  Real  Estate  Properties,  Inc.,  ant 
defendant  denies  that  said  debenture  holders  committc 
quired  the  capital  stock  of  Wardman  Real  Estate  Pi¬ 
ties,  Inc.,  either  at  said  foreclosure  sale  or  as  thereinafter 
(in  said  bill  of  complaint,  as  amended)  related. 

34.  Answering  the  allegations  contained  in  para- 
43  graph  34  of  the  bill  of  complaint,  as  amended,  this 
defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  averments  that  the  plans  for  the 
corporate  structures  and  securities  referred  to  in  said 
paragraph  were  made  by  Halsey,  Stuart  &  Co.  and  Ham- 
bleton  &  Co.,  excepting  that  upon  information  and  belief 


this  defendant  admits  that  said  companies  agreed  to 
chase  securities  of  Wardman  Real  Estate  Properties, 


Wardman  Realty  and  Construction  Company,  anc.  the 
Wardman  Corporation,  upon  a  stated  corporate  set  up  and 
property  holding.  This  defendant  admits  on  information 
and  belief  that  said  Halsey,  Stuart  &  Co.  and  Hambleton 
&  Co.  shortly  after  September  1,  1928,  became  the  owners 


pur¬ 

ine., 
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of  25,000  shares,  being  all  of  the  Class  A  capital  stock  of 
the  Wardman  Corporation  which  had  then  issued  and  out¬ 
standing  said  25,000  shares  of  said  Class  A  stock  and  75,000 
shares  of  Class  B  stock.  This  defendant  on  information 
and  belief  denies  that  said  companies  controlled  said  cor¬ 
poration  through  a  voting  trust  for  all  or  a  majority  of  the 
stock  not  owned  by  them,  denies  that  there  were  voting 
trustees  of  their  choosing  with  respect  to  said  stock,  and 
denies  that  they  controlled  the  Wardman  Realty  and  Con¬ 
struction  Company  by  means  of  a  voting  trust  of  stock  not 
owned  by  them.  This  defendant  admits  that  the  voting 
rights  of  Wardman  Real  Estate  Properties,  Inc.,  were  re¬ 
served  to  Wardman  Realty  and  Construction  Company  in 
and  by  the  indenture  of  September  1,  1928,  by  which  said 
stock  was  pledged  to  the  Irving  Trust  Company.  An¬ 
swering  the  allegation  that  said  company  placed  dummy  di¬ 
rectors  on  the  boards  of  said  three  corporations  and  agents 
in  all  important  positions  as  officers  and  employees,  this 
defendant  on  information  and  belief  denies  said  allega¬ 
tions  excepting  with  respect  to  the  comptroller,  as  to  which 
officer  this  defendant  is  informed  and  therefore  admits  it 
was  a  condition  of  the  agreement  made  by  said  corpora¬ 
tions  to  purchase  the  securities  of  said  Wardman  com¬ 
panies  that  the  comptroller  should  be  an  experienced  public 
accountant  designated  by  said  companies. 

This  defendant  denies  that  said  Halsey,  Stuart  & 
44  Co.  and  Hambleton  &  Co.  have  set  up  a  voting  trust 
with  respect  to  the  capital  stock  of  this  defendant, 
and  denies  that  the  voting  trust  now  in  existence  is  with 
voting  trustees  selected  by  said  companies. 

For  answer  to  the  final  paragraph  of  paragraph  num¬ 
bered  34  of  said  bill,  this  defendant  has  no  knowledge  or  in¬ 
formation  sufficient  to  form  a  belief  as  to  any  participation 
by  the  bankers  referred  to  in  the  bill  in  any  instructions  to 
the  Irving  Trust  Company,  trustee,  and  refers  to  para¬ 
graphs  numbered  31  and  32  of  its  original  answer  herein; 
this  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  what,  if  any,  of  the  Class  A 
stock  of  Wardman  Corporation  said  Halsey,  Stuart  &  Co. 
and  Hambleton  &  Co.  owned  in  July,  1931. 

35.  Answering  the  allegations  of  paragraph  numbered 
35  of  the  bill  of  complaint,  as  amended,  this  defendant  says 
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that  the  value  of  the  properties  covered  by  the  firs 


refunding  mortgage  of  Wardman  Real  Estate  Properties, 
Inc.,  when  the  same  were  sold  pursuant  to  the  decree  of 
foreclosure  on  October  15,  1932,  is  a  matter  of  opinion; 
upon  information  and  belief,  however,  it  denies  that  said 
properties  were  of  a  fair  value  of  as  large  a  sum  as  is  al¬ 
leged  in  said  paragraph,  to  wit,  $24,619,(551.  The  amount 
due  and  adjudicated  to  be  due  to  the  holders  of  said  first 
and  refunding  bonds  on  October  14,  1931,  was  $11,777,- 
095.17,  which  amount  bore  interest  thereafter  at  61/::  per 
centum  per  annum,  and  the  principal  amount  due  o  i  the 
underlying  mortgages  on  the  said  properties  at  the  time  of 
said  foreclosure  sale  was  $4,016,500.  The  amount  which 
said  properties  brought  at  said  foreclosure  sale  was 
$2,800,000  in  excess  of  the  amount  of  said  underlying  (Mort¬ 


gages,  that  is  to  say,  a  gross  amount  of  $6,816,500. 


defendant  denies  the  accuracy  of  the  calculations  contained 
in  the  first  paragraph  of  said  paragraph  numbered  35 
wherein,  irrespective  of  the  accuracy  of  the  opinion  therein 
expressed  as  to  the  total  fair  value  of  the  property,  as  said 

that 
of 


computation  appears  to  be  based  upon  the  hypothesi 
the  underlying  mortgages  were  less  than  the  sum 


and 


This 


45 


said 

bill 

und- 

frust 

Inc., 


mortgages 

$3,000,000.  This  defendant  admits  that  the  March 
1931  installment  of  interest  on  the  first  and  refund¬ 
ing  bonds  was  the  sum  of  $356,297.50. 

Answering  the  second  unnumbered  paragraph  of 
paragraph  numbered  35,  this  defendant  says  that  tlije 
of  complaint  in  the  suit  to  foreclose  said  first  and  re 
ing  mortgage,  entitled  Central  Hanover  Bank  and  ' 
Company  et  al.  v.  Wardman  Real  Estate  Properties, 
Equity  No.  53117,  filed  July  14,  1931,  alleged  that  ti  e  in¬ 
come  and  revenues  of  the  defendant  were  and  would  be  in¬ 
sufficient  to  pay  and  discharge  its  indebtedness  then  due 
and  owing  by  it,  and  that  the  said  company  had  no  resources 
with  which  to  provide  for  the  payment  of  said  indebted¬ 
ness,  and  that  the  property  of  said  company  unless  con¬ 
served  and  maintained  subject  to  the  lien  of  said  mortgage, 
was  and  would  be  inadequate  and  insufficient  to  satisfy  the 
bonds  with  interest  thereon,  and  the  property  would  de¬ 
teriorate  unless  maintained  and  preserved  by  the  inter¬ 
position  of  the  court.  The  bill  of  complaint  in  the  general 
creditors  suit  by  Randolph  P.  Compton  against  said  "\Vard- 
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man  Real  Estate  Properties,  Inc.,  Equity  No.  53180,  filed 
July  24,  1931,  alleged  that  while  the  defendant  claimed  to 
have  assets  which  at  a  fair  valuation  exceeded  its  liabili¬ 
ties,  said  defendant  was  unable  to  meet  certain  of  its  lia¬ 
bilities  therein  set  forth.  This  defendant  admits  that  when 
said  foreclosure  suit  was  filed,  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  on  the  same  day  entered  its  appearance,  filed 
an  answer  admitting  the  truth  of  the  allegations  contained 
in  the  bill,  and  consented  to  the  appointment  of  receivers. 

36.  Answering  the  allegations  contained  in  paragraph 
numbered  36  of  the  said  bill,  as  amended,  this  defendant 
admits  that  Randolph  P.  Compton  as  an  unsecured  credi¬ 
tor,  on  behalf  of  himself  and  of  all  other  unsecured  credi¬ 
tors,  filed  his  bill  of  complaint  in  Equity  cause  No.  53180 
in  this  court  against  Wardman  Real  Estate  Properties, 
Inc.,  on  July  24,  1931,  wherein  he  alleged  that  the  defen¬ 
dant  owned  approximately  $200,000  of  unmortgaged  as¬ 
sets,  and  wherein  he  prayed  for  the  extension  of  the  re¬ 
ceivership  to  said  unmortgaged  property.  This  do- 
46  fendant  on  information  and  belief  denies  that  the 
filing  of  said  suit  was  to  serve  any  interests  not  ap¬ 
parent  upon  the  face  of  the  record  thereof,  it  appearing  by 
the  record  therein  that  the  said  Compton  was  the  holder  of 
a  portion  of  the  issue  of  $200,000  of  gold  unsecured  notes 
of  Wardman  Real  Estate  Properties,  Inc.,  and  that  said 
suit  was  for  the  purpose  of  conserving  the  unmortgaged 
assets  of  said  Wardman  Real  Estate  Properties,  Inc.,  and 
subjecting  them  to  the  claims  of  its  general  creditors,  that 
is,  to  the  claim  of  said  Randolph  P.  Compton  and  all  other 
unsecured  creditors.  This  defendant  admits  that  Ward- 
man  Real  Estate  Properties,  Inc.,  on  July  24,  1931,  en¬ 
tered  its  appearance,  filed  an  answer  consenting  to  the  ap¬ 
pointment  of  receivers,  and  the  court,  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  by  its  counsel  noting  “no  objection”, 
consolidated  said  cause  with  Equity  No.  53117,  extending 
the  receivership  theretofore  constituted  in  said  other  cause 
to  all  assets  located  in  the  District  of  Columbia,  and  di¬ 
rected  that  the  unmortgaged  assets  be  separately  accounted 
for  and  preserved  for  separate  application  to  claims  against 
the  same  under  the  direction  of  the  court. 

Answering  the  second  unnumbered  paragraph  of  said 
paragraph  numbered  36,  this  defendant  says  that  on  infor- 
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mation  and  belief  it  denies  the  assumption  made  in  the  said 
averment  that  the  trustees  under  the  mortgage  securing 
the  first  and  refunding  bonds  were  caused  to  declare  the 
principal  thereof  due  by  Halsey,  Stuart  &  Co.  and  Hamble- 
ton  &  Co.;  this  defendant  denies  that  insolvency  on  the  part 
of  Wardman  Real  Estate  Properties,  Inc.,  was  caused  by 
the  declaration  of  principal  due  on  said  bonds  and  the  in¬ 
stitution  of  said  two  suits;  this  defendant  admits  that  after 
said  events  had  occurred  and  receivers  were  appointed  in 
said  two  causes,  nothing  was  left  in  the  District  of  Colum¬ 
bia  on  which  creditors  could  levy  execution,  and  that  said 
situation  remains. 

37.  Further  answering  said  bill  of  complaint  as  amended, 
this  defendant  says  that  said  Equity  causes  Nos. 
47  53117  and  53180  were  prosecuted  to  decree  of  fore¬ 

closure  and  sale  entered  October  14,  1931,  whereby 


mortgaged  and  unmortgaged  property  of  Wardman 


Real 


Estate  Properties,  Inc.,  and  being  all  of  the  tangible  prop¬ 


erty  of  said  corporation,  was  decreed  to  be  sold  fret 


and 


clear  of  all  lien,  right,  title,  interest  and  equity  of  redemp¬ 
tion  of  said  defendant,  its  stockholders  and  creditors,  and 
all  persons  claiming  under  it  or  them,  or  any  of  them,  and 
of  all  parties  to  said  causes  and  all  persons  claiming  under 
them  or  any  of  them.  On  October  24,  1932,  in  said  Equity 
causes,  the  court  trustee,  as  it  had  been  directed  by  said 
decree  of  October  14,  1931,  filed  its  report  of  sale.  Due 
notice  had  been  given  by  publication  and  otherwise  i. s  di¬ 
rected  by  the  court  of  the  consideration  bv  the  con  ft  on 
the  coming  in  of  said  report  of  all  matters  arising  upon 
said  sale,  and  opportunity  was  given  to  all  persons  legally 
interested  as  bondholders  or  as  unsecured  creditors  of 
Wardman  Real  Estate  Properties,  Inc.,  to  object  to  the 
confirmation  of  sale  to  this  defendant,  which  was  the  cor¬ 
poration  organized  pursuant  to  the  reorganization  plan  and 
agreement  to  take  title  to  the  properties  bought  in  at  said 
sale  and  issue  its  securities  to  the  creditors  who  were  par¬ 
ticipating  in  the  said  plan  as  specified  therein. 

This  defendant  says  that  it  is  advised  and  therefore 
avers  that  objections  to  the  said  reorganization  plan,  pur¬ 
suant  to  which  this  defendant  bought  at  said  judicial  sale, 
and  the  bona  tides  and  fairness  of  said  sale,  were  relevant  to 
the  confirmation  of  said  sale,  and  such  objections  having 


42  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES.  INC. 

been  interposed  by  intervenors  at  the  hearings  which  en¬ 
sued  upon  the  coming  in  of  the  report  of  sale,  they  were 
held  relevant  by  the  Court.  At  said  hearing  the  Court 
took  and  considered  testimony  as  to  the  value  of  the  prop¬ 
erty  sold.  This  defendant  is  advised  and  therefore  avers 
that  the  objections  to  the  said  reorganization  plan  and  to 
said  sale  now  alleged  by  the  plaintiff  were  insofar  as  they 
have  any  color  of  substance  or  merit  relevant  to  the  issues 
then  for  determination  by  the  Court  at  said  hearings 
48  which  led  to  the  decree  entered  in  said  causes  De¬ 
cember  1,  1932,  confirming  said  sale  and  directing 
conveyance  of  the  properties  sold  to  this  defendant  free 
and  clear  of  the  claims  of  all  creditors  of  Wardman  Real 
Estate  Properties,  Inc.  This  defendant  avers  that  said 
decree  was  an  adjudication  binding  upon  all  creditors  of 
Wardman  Real  Estate  Properties,  Inc.,  and  expressly  re¬ 
cited  that  all  such  creditors  were  by  representation  par¬ 
ties  to  said  causes  and  bound  by  all  the  proceedings  taken 
therein.  Similar  objections  were  interposed  to  the  entry 
of  the  decree  approving  the  account  of  said  court  trustee 
of  the  closing  of  the  sale  transaction,  which  decree  was  en¬ 
tered  February  20,  1933.  Upon  appeal  taken  from  said  de¬ 
crees  by  certain  of  the  intervenors  who  had  opposed  the 
entry  of  said  decrees,  the  same  were  affirmd  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

Included  among  the  properties  so  sold  at  judicial  sale 
and  purchased  by  this  defendant  were  certain  unmortgaged 
assets  which  had  been  brought  under  the  control  of  the 
Court  by  said  Equity  cause  No.  53180,  for  which  this  de¬ 
fendant  paid  in  cash.  In  said  equity  causes,  subsequent 
to  said  decree  of  December  1,  1932,  additional  unmortgaged 
assets  were  by  the  Court  by  its  decrees  directed  to  be  sold 
by  the  Receivers  and  reduced  to  cash,  in  the  case  of  each 
asset  after  prior  appraisement  under  the  direction  of  the 
Court,  and  some  of  them  were  bought  in  by  this  defendant 
and  others  of  them  by  third  parties,  and  the  cash  proceeds 
have  increased  the  amount  distributable  to  unsecured  credi¬ 
tors  on  whose  behalf  said  Randolph  P.  Compton  filed  his 
suit  aforesaid,  including  the  plaintiff  herein. 

Prior  to  said  sales  last  mentioned  and  on  April  6,  1933, 
there  w’as  entered  in  said  causes  by  the  Court  an  order  af¬ 
fording  opportunity  to  all  unsecured  creditors  of  Wardman 
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Real  Estate  Properties,  Inc.,  to  participate  in  the  reljief  to 
be  granted  in  said  causes  by  filing  claims  with  the  Aiiditor 
of  the  Court  as  Special  Master,  and  limiting  the  time  for 
filing  such  claims  to  June  30,  1933,  and  directing  the 

49  Receivers  to  give  public  notice  of  such  order.  The 
plaintiff  herein  had  not  then  formally  intervened  in 

said  causes,  but  it  was  provided  in  said  order  that  the  ex¬ 
piration  of  the  time  for  filing  claims  should  not  bar  the 
rights  of  any  creditor  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  whose  claim  was  in  process  of  being  determined 
in  any  suit  pending  in  said  court. 

On  June  7,  1933,  the  plaintiff  through  her  present  attor¬ 
ney  so  filed  with  the  Special  Master  in  said  causes  her 
proof  of  claim  against  Wardman  Real  Estate  Properties, 
Inc.,  as  an  unsecured  creditor  of  said  corporation,  against 
the  property  and  assets  held  by  the  Receivers  appointed  as 
aforesaid,  subject  to  such  claims,  being  the  identical  claim 
she  now  asserts  against  this  defendant,  and  against  prop¬ 
erty  of  this  defendant  acquired  by  purchase  in  said  causes 
and  for  considerations  which  increased  the  fund  against 
which  she  in  said  causes  asserted  the  rights  secured  to  her 
by  the  proceedings  theretofore  had  in  said  causes  on  behalf 
of  all  unsecured  creditors.  In  support  of  her  said  claim  as 
made  in  said  causes  on  June  7,  1933,  plaintiff  caused  to  be 
so  filed  a  copy  of  the  decree  in  Equity  cause  No.  5166:^  en¬ 
tered  June  1,  1933,  referred  to  in  paragraph  28  of  the  bill 
of  complaint  herein.  Thereafter  plaintiff  by  her  counsel 
procured  to  be  entered  in  said  causes  extensions  of  time 
within  which  to  present  her  claim  therein,  and  filc»d  also 
in  support  of  her  claim  the  orders  entered  in  said  Eduity 
cause  No.  51662  on  June  30,  1935,  and  November  1,  1935, 
being  the  further  orders  referred  to  in  said  paragraph 
numbered  28  and  in  paragraph  numbered  29  of  the  bill  of 
complaint. 

This  defendant  had  also  filed  claims  in  said  causes  against 
said  unmortgaged  assets  as  assignee  of  unsecured  claims 
against  Wardman  Real  Estate  Properties,  Inc.,  including 
the  claim  on  the  $2,500,000  second  mortgage,  the  security 
of  which  had  been  destroyed  by  the  foreclosure  of  the  prior 
deed  of  trust.  The  fund  derived  from  the  conversion  of  un¬ 
mortgaged  assets  into  cash  was  insufficient  to  pay 

50  the  unsecured  creditors  in  full.  The  claim  of  iach 
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creditor  therefore,  insofar  as  the  same  was  allowed, 
operated  to  diminish  the  prospective  realization  by  each 
other  creditor,  and  opportunity  was  duly  afforded  each 
creditor  as  well  as  the  Receivers  to  object  to  the  claims  of 
other  creditors. 

Objections  were  interposed  at  said  hearings  before  the 
Special  Master  to  the  allowance  of  the  claims  of  this  defen¬ 
dant,  and  also  to  the  allowance  of  a  claim  filed  by  Central 
Hanover  Bank  and  Trust  Company  and  Frank  Wolfe,  trus¬ 
tees  under  the  first  and  refunding  mortgage,  for  the  de¬ 
ficiency  left  unpaid  of  the  amount  due  on  the  first  mortgage 
bonds  after  the  application  thereto  of  the  foreclosure  pro¬ 
ceeds.  This  defendant  as  the  holder  of  approximately 
93%  of  said  first  mortgage  bonds  was  aligned  with  said 
trustees  in  support  of  said  deficiency  claim.  Said  deficiency 
claim  was  attacked  upon  the  ground  that  the  foreclosure 
sale  was  not  a  fair  sale,  and  it  was  contended  against  said 
claim  that  the  realization  of  an  adequate  price  upon  the 
foreclosure  sale  would  have  eliminated  any  deficiency.  This 
defendant  is  advised  and  therefore  avers  that  if  this  defen¬ 
dant  had  been  created  as  is  alleged  in  the  present  bill  of 
complaint,  that  is,  by  issue  of  stock  of  this  defendant  to  the 
stockholders  of  Wardman  Real  Estate  Properties,  Inc.,  and 
this  defendant  had  so  become  the  owner  of  said  company 
and  its  assets,  subject  to  the  claims  of  its  creditors,  as  is 
claimed  by  and  is  the  gist  of  the  present  bill,  then  this  de¬ 
fendant  could  not  as  a  creditor  have  made  good  its  claims 
against  the  unmortgaged  assets  of  said  Wardman  Real 
Estate  Properties,  Inc.,  in  competition  with  other  credi¬ 
tors,  including  the  plaintiff.  In  such  event  this  defendant 
is  advised  its  claims  as  a  creditor  would  have  been  disal- 
lowable  upon  the  ground  alleged  in  the  present  bill.  The 
said  present  contention  of  the  plaintiff  was,  therefore,  for 
adjudication  and  is  to  be  considered  as  having  been  finally 
adjudicated  by  the  Court  in  said  proceeding  before 
51  the  Special  Master.  The  plaintiff  herein  appeared 
by  her  counsel  before  the  Special  Master  and  par¬ 
ticipated  in  the  hearings  and  proceedings  leading  to  the 
adjudication  upon  said  claims. 

Thereafter,  on  April  9,  1936,  the  Auditor  as  Special  Mas¬ 
ter  filed  his  report  and  findings  that  the  claim  of  Central 
Hanover  Bank  and  Trust  Company  and  Frank  Wolfe,  trus- 
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tees,  for  said  deficiency,  the  claims  of  this  defendant  and 
the  aforesaid  claim  of  the  plaintiff,  and  other  claims,  should 
be  allowed  as  claims  against  said  unmortgaged  assets.  Cer¬ 
tain  exceptions  were  taken  by  the  Receivers  and  by  claim¬ 
ants  to  the  said  report,  but  no  exceptions  were  taken  with 
respect  to  the  allowance  of  the  claims  of  said  trustees,,  the 
defendant  herein  or  the  plaintiff  herein,  and  the  Court  by 
its  order  entered  April  30,  1936,  ratified  and  confirmed  the 
said  report  with  respect  to  said  claims,  and  the  order  so 
entered  has  become  final,  and  remains  and  is  an  adjudica¬ 
tion  with  respect  to  all  questions  which  were  or  could  have 
been  relevant  for  determination  as  between  the  plaintiff 
and  defendant  with  respect  thereto.  This  defendant  is  ad¬ 
vised  that  by  said  order  the  matters  and  things  in  the  pres¬ 
ent  bill  of  complaint  complained  of  and  the  respective  rights 
of  plaintiff  and  defendant  with  respect  to  the  assets  for¬ 
merly  owned  by  Wardman  Real  Estate  Properties,  Inc.,  in¬ 
sofar  as  they  had  not  already  been  adjudicated  on  the  con¬ 
firmation  of  the  sale,  were  finally  adjudicated  and  settled, 
and  cannot  be  re-litigated  herein. 

38.  This  defendant  by  way  of  plea  in  bar  to  the  mainte¬ 
nance  by  the  plaintiff  of  the  present  suit  pleads  the  adjudi¬ 
cation  made  by  the  orders  entered  December  1,  1932,  iFeb- 
ruary  20,  1933,  and  April  30,  1936,  in  said  consolidated 
causes  numbered  53117  and  53180,  and  said  orders  and  the 


other  proceedings  in  said  causes  being  in  the  files  of  this 
Court,  are  by  reference  made  a  part  hereof. 

39.  This  defendant  by  way  of  a  further  plea  in  bar  to  the 
maintenance  by  the  plaintiff  of  the  present  suit  pleads  that 
the  plaintiff  having  elected  to  take  advantage  of  the 
52  adjudications  had  in  the  aforesaid  consolidated 
causes  and  to  take  benefit  thereunder,  is  now  es¬ 
topped  to  question  the  binding  force  and  effect  of  the  ad¬ 
judications  had  therein.  This  defendant  further  says  that 
its  organization  was  completed  and  its  securities  issued  on 
and  shortly  after  January  2,  1933,  as  of  November  1,  1932, 
and  the  plaintiff  had  knowledge  during  the  year  19:29  of 
the  wrong  which  she  complains  was  done  her  by  Ward- 
man  Real  Estate  Properties,  Inc.,  and,  this  defendant  is 
advised,  is  charged  with  knowledge  of  her  rights  i:i  the 
premises.  The  securities  of  this  defendant  have  been  freely 
traded  in  by  the  general  public  on  the  faith  of  the  decrees 
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entered  in  said  consolidated  causes  numbered  53117  and 
53180  since,  to  wit,  January  2,  1933,  and  this  defendant  has 
acquired  assets  of  said  Wardman  Real  Estate  Properties, 
Inc.,  by  purchases  for  cash  on  the  faith  of  the  validity  of 
the  orders  entered  in  said  consolidated  causes,  yet  the 
plaintiff  at  no  time  made  any  demand  that  she  be  included 
as  a  creditor  in  the  reorganization  which  resulted  in  the 
formation  of  this  defendant,  nor  any  demand  upon  this 
defendant  until  she  filed  the  present  suit  April  14,  1936. 
Wherefore  this  defendant  says  that  the  plaintiff  is  estopped 
now  to  assert  the  claims  made  in  her  bill  of  complaint,  and 
that  the  plaintiff  has  lost  such,  if  any,  rights  she  had  to 
complain  in  the  premises  by  the  operation  of  the  statute 
of  limitations  and  by  her  laches,  and  this  defendant  pleads 
the  statute  of  limitations  and  laches. 

And  this  defendant  renews  as  though  set  out  at  large 
herein  as  against  the  amended  bill  the  motion  to  dismiss  the 
bill  of  complaint  made  as  a  part  of  its  original  answer 
herein,  and  moves  that  the  said  amended  bill  of  complaint 
be  dismissed  upon  the  further  grounds  now  apparent  upon 
the  face  of  the  amended  bill  of  complaint,  viz:  that  the 
stock  of  Wardman  Real  Estate  Properties,  Inc.,  was  not 
owned  by  the  holders  of  the  debentures  of  Ward- 
53  man  Realty  and  Construction  Company  who  par¬ 
ticipated  in  the  reorganization  and  in  the  formation 
of  this  defendant,  and  said  stock  was  given  no  recognition 
in  said  reorganization. 

And  having  fully  answered,  this  defendant  prays  that  it 
may  be  hence  dismissed,  with  its  reasonable  costs  in  this 
behalf  incurred. 

WASHINGTON  PROPERTIES,  INC., 

By  THOMAS  D.  CARSON 
President. 

PEELLE,  LESH,  DRAIN  &  BARNARD, 

By  PAUL  E.  LESH 

Attorneys  for  defendant 
Washington  Properties ,  Inc. 

District  of  Columbia,  ss  : 

Thomas  D.  Carson,  being  first  duly  sworn,  deposes  and 
says  that  he  has  read  the  foregoing  amendment  to  answer 
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to  bill  of  complaint  by  him  subscribed  as  President  of  ind 
on  behalf  of  Washington  Properties,  Inc.,  and  knows  the 
contents  thereof;  that  he  verily  believes  the  facts  therein 
stated  to  be  true. 

THOMAS  D.  CARSON 

Subscribed  and  sworn  to  before  me,  this  24th  da\l  of 
January,  1938. 

CEIL  A  M.  HODGES 

(Seal)  Notary  Public  in  and  for  tfie 

District  of  Columbia. 

My  Commission  Expires  Sept.  8,  1939 

54  Memoranda 

September  23 — 1938. 

Interrogatories  propounded  to  defendant  Washington 
Properties,  Inc. — filed. 


October  5 — 1938. 

Answer  of  Washington  Properties,  Inc.,  to  interroga¬ 
tories — filed. 


December  30 — 193S. 


Notice  of  filing  of  deposition  of  James  D.  Hobbs,  t 
in  St.  Petersburg,  Florida,  received  and  filed  on  De<j* 
ber  14, 1938— filed. 


oo 


Findings  of  Fact  and  Conclusions  of  Law. 
Filed  February  15  1939 


aken 

:em- 


and 


The  Court  makes  the  following  Findings  of  Fact 
Conclusions  of  Law: 

Findings  of  Fact. 

1.  Washington  Properties,  Inc.,  was  organized  for 
tain  creditors  of  Wardman  Real  Estate  Properties,  lnc| 
eluding  all,  excepting  a  few,  of  those  secured  by  the  deeds 
of  trust  of  September  1,  1928,  designated  the  First  and  Re¬ 
funding  Mortgage  and  the  General  Mortgage,  to  carnf  out 


cer- 
,  in- 
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what  was  called  a  plan  for  the  “reorganization  of  Ward- 
man  Real  Estate  Properties,  Inc.,”  but  which  was  in  fact 
a  plan  for  cooperation  among  certain  creditors  of  that 
company.  Pursuant  to  this  plan,  Washington  Properties, 
Inc.,  purchased  the  mortgaged  properties  and  other  tan¬ 
gible  assets  of  Wardman  Real  Estate  Properties,  Inc*.,  at 
judicial  sale  ordered  (October  14,  1931),  held  (October  21, 
1932),  and  confirmed  (December  1,  1932)  in  the  consoli¬ 
dated  causes  in  this  Court,  Equity  No.  53117  (for  fore¬ 
closure  of  said  First  and  Refunding  Mortgage  by  sale)  and 
Equity  No.  53180  (a  general  creditors’  bill).  All  the  as¬ 
sets  of  Wardman  Real  Estate  Properties,  Inc.,  were  ad¬ 
ministered  in  said  consolidated  causes.  Washington  Prop¬ 
erties,  Inc.,  purchased  certain  of  the  other  assets  of  Ward- 
man  Real  Estate  Properties,  Inc.,  in  1936  at  judicial  sale 
from  the  Receivers  appointed  in  said  causes.  It  acquired 
assets  of  Wardman  Real  Estate  Properties,  Inc.,  in  no 
other  manner  than  by  the  aforesaid  purchases. 

2.  All  securities  of  Washington  Properties,  Inc.,  were 
issued  to  creditors  of  Wardman  Real  Estate  Properties, 

Inc.,  on  account  of  their  claims  as  such  creditors, 
56  that  is  to  say,  income  bonds  and  common  stock  were 

issued  to  holders  of  First  and  Refunding  Mortgage 
Bonds  of  Wardman  Real  Estate  Properties,  Inc.,  stock  was 
issued  to  holders  of  debentures  who  had  by  foreclosure  of 
security  for  their  debentures  acquired  the  General  Mort¬ 
gage  Bond  of  Wardman  Real  Estate  Properties,  Inc.,  and 
stock  was  issued  to  holders  of  Two-Year  Gold  Notes  of 
Wardman  Real  Estate  Properties,  Inc.  No  securities  of 
Washington  Properties,  Inc.,  were  issued  for  capital  stock 
of  Wardman  Real  Estate  Properties,  Inc.;  no  capital  stock 
of  Wardman  Real  Estate  Properties,  Inc.,  was  acquired  by 
Washington  Properties,  Inc.;  and  capital  stock  of  Ward- 
man  Real  Estate  Properties,  Inc.,  was  given  no  recogni¬ 
tion  in  or  by  Washington  Properties,  Inc.  The  reorgani¬ 
zation  plan  aforesaid  was  adhered  to  and  carried  out  in 
respect  of  the  securities  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  to  be  acquired  by  Washington  Properties,  Inc., 
and  the  securities  of  Washington  Properties,  Inc.,  to  be 
issued  therefor. 

3.  The  transactions  concerning  the  Highlands  Apart¬ 
ment  which  gave  rise  to  the  claim  of  Margaret  Jean  Calvin 


► 


► 


f 
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against  Wardraan  Real  Estate  Properties,  Inc.,  occurred 
August  16,  1928,  and  theretofore,  and  it  was  after  Septem¬ 
ber  1,  1928,  that  the  First  and  Refunding  Mortgage  Bonds, 
the  General  Mortgage  Bond  and  the  Notes  aforesaid  were 
issued  as  of  that  date;  and  the  holders  of  said  bonds  and 
notes  and  the  trustees  under  the  mortgages  of  September 
1,  1928,  had  no  knowledge  of  said  transactions  nor  amt  no¬ 
tice  thereof  until  her  suit  in  Equity  No.  51662  was  filed 
July  21,  1930,  for  a  reconveyance  to  her  of  the  Highlands 
Apartment  or  a  judgment  for  its  value.  The  title  of  Ward- 
man  Real  Estate  Properties,  Inc.,  and  of  the  trustees  under 
the  mortgages  of  September  1,  1928,  to  the  Highlands,  was 
lost  by  foreclosure  sale,  May  26,  1931,  under  a  deed  of 
trust  to  secure  an  indebtedness  to  which  it  had  been 
57  subject  prior  to  September  1,  1928.  When  this  fore¬ 
closure  sale  occurred,  the  Highlands  Apartment  had 
been  for  some  time  operated  by  Wardman  Real  Estate 
Properties,  Inc.,  at  a  loss,  and  it  was  the  judgment  oi'  the 
then  officers  of  Wardman  Real  Estate  Properties,  Inc.,|  that 
the  Highlands  Apartment  was  not  worth  the  amount  o|f  the 
liens  against  it  prior  to  those  which  had  been  placed  on  it 
as  of  September  1,  1928,  and  that  the  funds  of  Wardman 
Real  Estate  Properties,  Inc.,  should  not  be  further  ex¬ 
pended  in  the  payment  of  the  charges  against  the  High¬ 
lands  which  would  have  had  to  be  paid  to  prevent  its  loss 
by  foreclosure.  The  decision  to  make  no  further  payments 
and  to  make  no  bid  at  the  foreclosure  sale  on  behalf  of 
Wardman  Real  Estate  Properties,  Inc.,  was  not  based  upon 
any  considerations  relating  to  plaintiff’s  claim  and  was 


not  contrived  in  any  attempt  to  create  a  defense  to  tlu* 
plaintiff’s  claim.  An  unsuccessful  bid  was  made  at  the 
foreclosure  sale  by  an  individual,  a  Washington  Lawyer, 
then  a  member  of  the  First  and  Refunding  Bondholders’ 
Committee,  but  it  was  not  on  behalf  of  nor  at  the  instance 
of  the  Committee  or  of  Wardman  Real  Estate  Properties, 
Inc.,  or  anyone  connected  with  the  present  controversy. 

4.  Following  the  entry  on  June  1,  1933,  in  said  Equity 
cause  No.  51662  of  an  interlocutory  decree  establishing 
plaintiff’s  right  to  recover  from  individual  defendants 
therein  and  Wardman  Real  Estate  Properties,  Inc.,  net 
profits  derived  from  the  Highlands  Apartment  from  Au¬ 


gust  16,  1928,  and  the  fair  market  value  of  her 
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said  property  as  of  August  16,  1928,  and  referring  the 
cause  to  the  Auditor  to  find  the  amount  of  said  net  profits 
and  said  value,  she  on  June  8,  1933,  appeared  in  the  afore¬ 
said  consolidated  causes  pursuant  to  an  order  therein 

58  of  April  19,  1933,  which  order  called  for  the  filing  by 
a  dav  certain  of  all  claims  against  Wardman  Heal 

Estate  Properties,  Inc.,  the  Receivers,  or  property  held  by 
the  Receivers,  and  she  filed  said  interlocutory  decree  with 
the  Receivers  and  the  Special  Master  in  said  consolidated 
causes  as  her  claim  as  a  general  creditor  of  Wardman  Real 
Estate  Properties,  Inc.  Washington  Properties,  Inc.,  as 
purchaser  at  the  judicial  sale  of  October  21,  1932,  had  ap¬ 
peared  as  a  party  to  said  consolidated  causes  November  4, 
1932,  in  the  hearings  held,  after  the  court  trustee  had  re¬ 
ported  the  sale,  pursuant  to  published  notice  to  all  parties 
interested  as  directed  bv  the  decree  of  sale,  in  which  hear- 
ings  said  Washington  Properties,  Inc.,  appeared  to  ob¬ 
tain  confirmation  of  its  bid.  It  appeared  therein  also  as 
a  general  creditor  pursuant  to  the  aforesaid  order  of 
April  19,  1933,  and  filed  its  claims  August  8,  1933,  against 
the  unmortgaged  assets,  as  holder  of  the  aforesaid  bonds 
and  notes  of  Wardman  Real  Estate  Properties,  Inc.,  anil 
as  beneficiary  of  the  deficiency  claim  of  the  mortgage  trus¬ 
tee.  Plaintiff  and  Washington  Properties,  Inc*.,  thereafter 
participated  as  intervening  creditors  in  said  causes  under 
said  order  entered  therein  April  19,  1933,  which  expressly 
granted  such  claimants  rights  to  oppose  allowances  to 
other  claimants.  Plaintiff  as  intervenor  in  said  causes 
caused  the  entry  of  a  deficiency  judgment  to  the  plaintiff 
trustee  in  Equity  No.  53117  as  a  claim  against  the  unmort¬ 
gaged  assets  in  Equity  No.  53180,  upon  the  grounds,  first, 
that  no  judgment  should  be  entered  pending  the  appeal 
from  the  order  confirming  the  sale,  and  second,  that  it  did 
not  appear  from  the  record  that  the  mortgage  trustee  was 
entitled  to  sue  for  the  alleged  residue  of  the  debt.  When 
her  claim  had  been  liquidated  in  amount  by  a  report  of  the 
Auditor  in  Equity  No.  51662,  which  report  was  being  with¬ 
held  from  filing  by  the  Auditor  until  his  fee  should 

59  be  paid,  the  Receivers  on  July  12,  1935,  paid  said 
fee  of  $500.,  out  of  the  unmortgaged  asset  (Equity 

No.  53180)  fund,  pursuant  to  arrangement  between  the  Re¬ 
ceivers  and  plaintiff’s  attorney,  and  order  of  court  (Equity 
No.  53180),  said  arrangement  having  been  made  at  the 
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initiative  of  the  Receivers  to  expedite  the  proceedings  be¬ 
fore  the  Special  Master  and  said  arrangement  contemplat¬ 
ing  the  confirmation  in  Equity  No.  51662  of  said  Auditor’s 
report  and  the  allowance  of  her  claim  as  so  liquidated  in 
said  Equity  cause  No.  53180.  On  August  5,  1935,  she  put 
in  evidence  before  the  Special  Master  at  a  hearing  on  the 
aforesaid  order  of  reference  of  April  19,  1935,  as  farther 
proof  of  her  claim  against  the  unmortgaged  assets,  said 
Auditor’s  report  and  the  order  of  July  30,  1935,  confirm¬ 
ing  the  same  (both  in  Equity  No.  51662).  Subsequently 
she  caused  to  be  filed  with  the  Special  Master  a  copy  of  the 
decree  of  November  1,  1935,  in  Equity  No.  51662.  The 
Special  Master’s  report  in  said  consolidated  causes  Nos. 
53117  and  53180,  filed  April  16,  1936,  recommended  that 
there  be  allowed  against  the  fund  of  about  $200,000,  con¬ 
stituting  the  unmortgaged  assets  of  Wardman  Real  Estate 
Properties,  Inc.,  and  held  by  the  Receivers  in  Equity  No. 
53180,  plaintiff’s  claim  on  her  judgment  as  filed  in  said 
causes,  being  the  identical  judgment  sued  on  hereih,  also 
the  claim  of  the  plaintiff  trustee  in  Equity  No.  53117  on  its 
deficiency  judgment  (which  as  to  approximately  93% 
thereof  is  for  the  benefit  of  'Washington  Properties  Inc., 
as  the  holder  of  First  and  Refunding  Mortgage  Bonds), 
also  the  claim  of  Washington  Properties,  Inc.,  on  the 
aforesaid  General  Mortgage  Bond  and  Two-Year  Gold 
Notes,  and  also  numerous  other  claims.  Plaintiff  and  de¬ 
fendant  as  claimant  parties  to  said  causes  had  due  notice 
and  opportunity  to  except  to  said  report,  and  plaintiff  did 
not  except.  Final  decree  affirming  said  report  as  to 
60  claims  of  plaintiff  and  defendant  and  said  mortgage 
trustee  was  entered  in  said  consolidated  causes  April 
30,  1936.  Final  distribution  thereunder  has  been  delayed 
by  exceptions  concerning  other  claims  which  have!  been 
within  the  present  month  denied  by  the  Court  of  Appeals. 
Included  in  said  unmortgaged  asset  fund  were  the  pro¬ 
ceeds  of  sale  of  tangible  assets  of  Wardman  Real  Estate 
Properties,  Inc.,  sold  to  Washington  Properties,  Inc.,  at 
the  judicial  sale  first  above  mentioned,  and  proceeds  of 
sale  of  assets  of  Wardman  Real  Estate  Properties,  Inc., 
sold  at  judicial  sale  by  the  Receivers  to  Washington  Prop¬ 
erties,  Inc.  Said  proceeds  had  been  determined  in  said  con¬ 
solidated  causes  to  be  properly  included  in  said  unmort- 
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gaged  asset  fund  by  proceedings  had  after  plaintiff’s  ap¬ 
pearance  in  said  consolidated  causes. 

5.  Said  Equity  causes  Nos.  53117  and  53180  were  brought 
and  prosecuted  without  fraud  or  collusion  and  in  good  faith 
for  their  ostensible  purposes,  the  judicial  disposition  of  tin* 
mortgaged  and  unmortgaged  assets  of  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  for  the  benefit  of  secured  and  unse¬ 
cured  creditors  of  said  company.  The  plan  for  the  pur¬ 
chase  of  assets  of  said  company  by  the  creditors  who  united 
in  forming  Washington  Properties,  Inc.,  to  the  exclusion 
of  other  creditors  and  all  stockholders,  was  filed  in  said 
consolidated  causes  November  3,  1932,  and  was  fully  dis¬ 
closed  to  and  considered  by  the  Court  in  said  causes  in  the 
course  of  the  hearings  on  confirmation  of  the  judicial  sale, 
and  said  plan  was  carried  out  in  good  faith,  and  the  prop¬ 
erties  contemplated  by  said  plan  were  acquired  by  Wash¬ 
ington  Properties,  Inc*.,  and  its  securities  issued,  and  its 
affairs  administered  in  all  respects  in  which  inquiry  has 
arisen  herein,  in  good  faith  and  for  the  benefit  of  the 
creditors  of  Wardman  Real  Estate  Properties,  Inc., 
61  for  whose  ostensible  benefit  said  plan  was  proposed. 

6.  The  bankers  who  participated  in  the  1928  fi¬ 
nancing  of  Wardman  Real  Estate  Properties,  Inc*.,  did  not, 
nor  did  any  of  them,  or  their  agents,  contrive  to  gain  con¬ 
trol  of  Wardman  Real  Estate  Properties,  Inc.,  nor  manage 
the  business  of  that  corporation,  nor  collect  or  disburse 
its  income,  through  directors  and  officers  responsible  to 
said  bankers  or  otherwise;  the  default  in  the  payment  of 
interest  on  the  First  and  Refunding  Mortgage  Bonds  of 
Wardman  Real  Estate  Properties,  Inc.,  due  March  1,  1931, 
was  not  contrived  bv  said  bankers  or  anv  of  them,  but  was 
due  to  the  fact  that  the  corporation  did  not  then  have  funds 
to  meet  said  payments  or  credit  to  secure  the  same.  The  ac¬ 
tion  of  the  Irving  Trust  Company,  trustee  of  the  deed  of 
trust  of  collateral  securing  the  aforesaid  debentures,  in  re¬ 
fraining  from  selling  the  capital  stock  of  Wardman  Real 
Estate  Properties,  Inc.,  which  was  included  in  said  col¬ 
lateral,  at  the  foreclosure  sale  of  October  28,  1931,  was  at 
the  request  of  a  substantial  majority  of  the  holders  of  said 
debentures,  and  for  the  reason,  among  others,  that  it  was 
reported  to  the  trustee  that  the  stock  was  worthless  and 
the  stock  transfer  tax  would  have  been  burdensome.  The 
president  and  other  executives  of  Washington  Properties, 
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Inc.,  who  were  installed  when  the  principal  and  mortgaged 
assets  of  Wardman  Real  Estate  Properties,  Inc.,  were  pur¬ 
suant  to  the  foreclosure  sale  of  October  21,  1932,  and  on 
December  30,  1932,  put  into  the  possession  of  Washington 
Properties,  Inc.,  were  not  selected  or  controlled  by  said 
bankers  or  any  of  them,  but  were  the  choice  of  the  Voting 
Trustees,  who  acted  independently  of  the  said  bankers  and 
in  accordance  with  their  opinion  as  to  the  best  interests  of 
the  security  holders  of  Washington  Properties,  Inc. 
62  7.  The  plaintiff  seeks  no  relief  herein  against 

Wardman  Real  Estate  Properties,  Inc. 

Conclusions  of  Laic. 

1.  The  title  of  Washington  Properties,  Inc.,  to  such  of 
its  assets  as  had  been  assets  of  Wardman  Real  Estate 
Properties,  Inc*.,  is  good  as  against  creditors  of  Wardman 
Real  Estate  Properties,  Inc.,  including  the  plaintiff:  and 
Washington  Properties,  Inc.,  is  not  liable  to  such  creditors. 

2.  The  plaintiff  was  a  party  to  the  consolidated  Equity 
causes  Nos.  53117  and  53180  in  this  Court  and  bound  by 
the  decrees  therein,  and  there  were  adjudicated  therein  the 
respective  rights  of  the  plaintiff  and  defendant  Washing¬ 
ton  Properties,  Inc*.,  in  the  assets  of  Wardman  Real  Estate 
Properties,  Inc. 

3.  Plaintiff  has  asserted  and  has  had  judicially  allowed 
her  claim  against  the  proceeds  of  judicial  sales  of  unmort¬ 
gaged  assets  of  Wardman  Real  Estate  Properties,  Inc., 
which  sales  were,  among  others,  to  the  defendant  Washing¬ 
ton  Properties,  Inc.,  and  is  estopped  to  question  the  titles 

conveved  bv  said  sales. 

•  * 

4.  The  claim  of  the  plaintiff  as  a  creditor  of  Wardman 
Real  Estate  Properties,  Inc.,  was  not  superior  to  the  claims 
of  those  creditors  to  whom  were  issued  all  the  securities  of 
Washington  Properties,  Inc.,  and  plaintiff  has  no  cause  of 
action  against  them  or  it. 

5.  No  case  has  been  made  out  by  the  plaintiff  for  relief 
against  Washington  Properties,  Inc.,  and  no  relief  being 
sought  herein  against  Wardman  Real  Estate  Properties, 
Inc.,  the  bill  of  complaint  should  be  finally  dismissed. 

February  15, 1939. 

DANIEL  W.  O’DONOGHUE 

Justice. 
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63  Final  Judgment. 

Filed  February  15  1939 

•  •  • 

This  cause  came  on  for  final  hearing,  testimony  was 
taken  before  the  Court,  and  the  Court  having  made  its 
findings  of  fact  and  conclusions  of  law,  it  is  by  the  Court 
this  15th  day  of  February,  1939, 

ADJUDGED  that  the  bill  of  complaint  herein  be  and  the 
same  hereby  is  finally  dismissed,  with  judgment  for  costs 
against  the  plaintiff  in  favor  of  defendant  Washington 
Properties,  Inc. 

DANIEL  W.  O’DONOGHUE 
Justice. 


Notice  of  Appeal 

Filed  March  11  1939 

#  •  # 

Notice  is  hereby  given  this  11th  day  of  March  1939,  that 
Margaret  Jean  Calvin,  plaintiff  in  the  above-entitled  suit 
hereby  appeals  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  the  final  judgment  of  this 
Court  entered  in  this  action  on  the  15th  day  of  February, 
1939,  in  favor  of  the  defendant  Washington  Properties, 
Inc.,  and  against  said  plaintiff  Margaret  Jean  Calvin. 

EDWARD  S.  DUVALL 
Attorney  for  Margaret  Jean 
Calvin ,  Plaintiff. 


64  Order  Extending  Time . 

Filed  April  18  1939 

•  •  • 

On  motion  of  counsel  for  plaintiff  in  the  above-entitled 
cause,  it  is  by  the  court  on  this  18th  day  of  April,  1939, 
Ordered,  that  the  time  for  plaintiff  to  file  the  record  on  ap¬ 
peal  and  docket  the  action  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia;  and  to  file  her  un- 
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dertaking  for  costs  on  appeal,  be,  and  the  same  hereby  is, 
extended  to  and  including  the  9th  day  of  June,  1939. 

By  the  Court: 

JOSEPH  W  COX 
Justice. 

No  objection: 

PAUL  E.  LESH, 

Attorney  for  Washington 
Properties,  Inc. 

Memorandum 

May  19-1939. 

Bond  on  Appeal  for  $250.00  filed. 

Order  Extending  Time  to  File  Transcript  of  Record  in 

Court  of  Appeals 

Filed  May  31  1939 


United  States  Court  of  Appeals  for  the  Distriej  of 

Columbia 

Original  No.  3100. 

April  Term,  1939. 

Margaret  Jean  Calvin,  Petitioner, 

vs. 

Washington  Properties,  Inc.  Wardman  Real  E 

Properties,  Inc. 

On  consideration  of  the  petition  for  extension  of  time 
to  file  the  record  in  the  above-entitled  cause,  it  is 
65  ordered  by  the  Court  that  the  time  be,  and  it  is 
hereby,  extended  to  and  including  August  1,  1939. 

Per  MR.  CHIEF  JUSTICE  GRONER, 

May  29,  1939. 

A  true  Copy, 

Test:  JOSEPH  W.  STEWART 


Clerk  of  the  United  States  Court 
of  Appeals  for  the  District  of 
Columbia 


(Seal) 
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66  Endorsed :  Filed  Aug  31  1939 

Statement  of  Evidence 

Be  it  remembered  that  this  cause  came  on  for  final  hear¬ 
ing  before  Mr.  Justice  Daniel  W.  O’Donoghue  on  the  1st 
day  of  February,  1939,  and  upon  the  following  adjourned 
dates,  to  wit,  February  2,  3,  7  and  8,  and  proceedings  were 
had,  evidence  offered  and  adduced,  rulings  made  by  the 
court,  and  objections  entered  by  counsel. 

In  the  opening  statement  on  behalf  of  defendant  Wash¬ 
ington  Properties,  Inc.,  counsel  for  that  company  said: 

“I  wish  to  correct  a  statement  in  my  answer,  Mr.  Du¬ 
vall,  that  is,  that  no  demand  had  been  made  on  Washington 
Properties  prior  to  the  filing  of  this  suit.  Mr.  Duvall  has 
recently  served  upon  me  a  motion  to  produce  a  letter  (from 
him  to  Washington  Properties,  Inc.,  dated  December  3, 
1935)  which  when  we  find  it  appears  to  be  a  demand  made 
on  my  client,  Washington  Properties.”  (Tr.  36) 

Thereupon,  to  maintain  the  issues  on  her  part  joined,  the 
plaintiff  introduced  in  evidence  as  “Plaintiff’s  Exhibit 
No.  1.”  (tr.  40)  the  interlocutory  decree  entered  in  the 
case  of  Margaret  Jean  Calvin,  Plaintiff,  vs.  Wardman  Real 
Estate  Properties,  Inc.,  et  al,  Defendants,  in  Equity  Cause 
No.  51,662. 

67  Counsel  for  plaintiff  then  read  in  evidence  the 
6th  finding  of  fact  by  Justice  Bailey  made  November 

1,  1935  in  said  Equity  Cause  No.  51,662,  (tr.  40)  as  fol¬ 
low’s  : 

“The  individual  defendants  never  conveyed  the  prop¬ 
erty  to  plaintiff’s  nominee,  Carpenter,  but  to  the  contrary, 
they  caused  both  the  real  and  personal  property  to  be  con¬ 
veyed  by  mesne  transfers,  to  the  Wardman  Real  Estate 
Properties,  Inc.,  and  on,  to  wit,  August  16th,  1928,  without 
knowledge  or  consent  of  the  plaintiff;  the  deed  in  fee 

68  simple  being  recorded  on  said  date.” 

Upon  notice  and  call,  counsel  for  the  defendant 
Washington  Properties,  Inc.,  produced  a  letter  dated  De¬ 
cember  3,  1935,  from  Mr.  Duvall,  which  counsel  for  plain¬ 
tiff  then  introduced  in  evidence  as  Plaintiff’s  Exhibit  No. 

2. ”  (tr.  41). 

August  H.  Moran  was  called  as  a  witness  for  the  plain¬ 
tiff  and,  upon  examination  testified  as  follow’s : 


i 
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He  is  a  member  of  the  Bar  and  a  practicing  attorney. 
He  was  appointed  receiver  of  Wardman  Corporation  and, 
under  order  of  the  court,  took  possession  of  the  book-;,  rec¬ 
ords,  and  papers  of  said  corporation.  At  the  time  he  first 
obtained  them  they  were,  in  part,  in  the  basement  of  the 
Wardman  offices  on  K  Street,  N.  W.,  and  another  part  was 
in  the  files  of  the  Department  of  Justice.  He  was  served 
with  a  subpoena  duces  tecum  in  this  cause  to  produpe  the 
Minute  Book  of  Wardman  Corporation;  a  certain  book 
bound  in  black  leather  and  titled  ‘‘Wardman  Company’s 
Financing  1928”;  a  duplicate  original  of  the  Bankers 
Agreement  dated  September  15,  1928;  and  the  stock  books 
of  the  said  corporation.  He  produced  the  Minute  Book  of 
Wardman  Corporation  and  the  book  titled  Wardman  Com¬ 
pany’s  Financing  1928  and  testified  that  he  made  a  very 
careful  search  of  the  files  in  his  possession  for  the  original 
Bankers  Agreement  dated  September  15,  1928  but  failed  to 
find  it.  He  also  made  a  search  for  the  stock  books  of 
Wardman  Corporation  and  found  no  stock  books,  nor  were 
they  in  the  files  turned  over  to  him  by  the  Department  of 
Justice. 

Mr.  Lesh:  I  have  no  cross-examination,  sir. 

The  witness  was  asked  to  leave  the  two  books  produced 
by  him  and  then  was  excused,  (tr.  41-44). 

Margaret  Jean  Calvin  the  plaintiff  herein,  was  called  as 
as  a  witness  in  her  own  behalf,  and,  upon  examination,  tes¬ 
tified  as  follows : 

69  She  is  the  plaintiff  in  this  suit  on  hearing.  In 
November,  1935,  she  was  awarded  a  money  decree 
by  Mr.  Justice  Bailey  against  the  Wardman  Real  Estate 
Properties  and  other  defendants  and  up  to  the  present  time 
has  received  nothing  by  way  of  payment  or  satisfact  on  of 
all  or  any  part  of  that  judgment;  nor  has  she  received  any 
security  for  that  money  decree  or  judgment. 

On  cross-examination  the  witness  was  asked  if  she  re¬ 
called  in  July,  1935  that  an  auditor’s  report  had  to  lx*  filed 
in  her  case,  referring  to  her  first  suit  Equity  No.  51,662, 
and  $500  was  needed  to  pay  the  cost  of  filing  to  which  ques¬ 
tion  the  witness  replied  that  she  was  advised  of  numerous 
costs  that  were  paid,  but  did  not  know  just  what  counsel 
referred  to.  She  said  if  $500  was  to  be  paid  at  the  time  of 
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filing  she  supposes  it  was.  She  did  not  pay  it.  No  money 
was  advanced  to  her  to  pay  it,  nor  was  it  incurred  by  her. 
She  left  all  matters  of  that  sort  to  her  counsel,  (tr.  44-46). 

Humphry  Lloyd  was  next  called  as  a  witness  for  plain¬ 
tiff,  and,  upon  examination,  testified  as  follows:  (tr.  46- 
61,  93-113). 

1  He  is  Vice-President  and  Secretary  of  Washington  Prop¬ 
erties,  Inc.,  defendant  in  this  case,  and  was  served  with  a 
subpoena  duces  tecum  to  produce  the  following  books,  rec¬ 
ords  and  papers,  viz: 

1.  Minute  Book  of  Wardman  Real  Estate  Properties, 
Inc. 

2.  Minute  Book  of  Washington  Properties,  Inc. 

1  3.  Bankers  Agreement  dated  September  15, 1928. 

4.  By-laws  of  Washington  Properties,  Inc. 

5.  By-laws  of  Wardman  Corporation. 

6.  By-laws  of  Wardman  Realty  and  Construction  Com¬ 
pany. 

7.  By-laws  of  Wardman  Real  Estate  Properties,  Inc. 

8.  Balance  sheets  showing  the  income  and  dis- 
70  bursements  of  Wardman  Real  Estate  Properties, 
Inc.,  from  September  1,  1930  to  April  1,  1931,  and 
schedules  relating  thereto. 

9.  Report  of  Ford,  Bacon  and  Davis,  dated,  to-wit,  May 
17,  1928,  containing  appraisal  of  11  Wardman  Properties. 

The  witness  said  he  could  not  find  the  original  written 
contract  dated  September  15,  1928,  known  as  the  bankers 
1  agreement,  item  No.  3  of  the  subpoena,  nor  Nos.  5,  6,  and  9 
called  for  in  said  subpoena.  He  had  the  Minute  Book  of 
Wardman  Real  Estate  Properties  and  brought  it  with  him 
in  response  to  the  subpoena  but  it  had  not  been  in  his  pos- 
;  session.  With  the  exceptions  noted  the  items  called  for 
were  produced  by  this  witness.  The  balance  sheets  pro¬ 
duced  were,  a  tentative  one  of  Wardman  Real  Estate  Prop- 
eties,  Inc.,  dated  February  28,  1931,  and  the  balance  sheet 
of  that  company  as  of  March  31,  1931. 

Prior  to  the  time  he  became  associated  with  the  Ward- 
man  companies  he  was  a  public  accountant.  In  September 
of  1928  he  became  associated  with  them  as  comptroller  for 
Wardman  Corporation,  Wardman  Realty  and  Construc¬ 
tion  Company,  and  Wardman  Real  Estate  Properties.  Just 
prior  to  coming  to  Washington  in  September,  1928,  he  was 
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employed  by  Edmonds  and  Nagler,  Accountants  in  [  New 
York  City.  As  near  as  the  witness  could  remember,  there 
were  two  people  from  Halsey,  Stuart  &  Company  who  pos¬ 
sibly  suggested  to  him  that  if  he  would  like  to  come  down 
to  Washington  and  see  Mr.  Wardman,  Mr.  Bones  ancj  Mr. 
Hobbs  there  might  be  a  chance  for  him  to  get  the  position 
of  comptroller.  One  of  them  was  Mr.  Leonard  L.  Stanley, 
who  was  employed  at  the  time  with  Halsey,  Stuart  and 
Company,  a  bond  investment  house.  Besides  being  comp¬ 
troller,  he  held  some  other  offices  at  various  times.  In  Sep¬ 
tember,  1928,  he  was  comptroller  for  each  of  the  three 
companies;  on  July  16,  1929,  he  was  also  secretary  for 
Wardman  Real  Estate  Properties.  Believes  thht  he 
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Con- 
be- 


was  also  secretary  of  the  Wardman  Realty  & 
struction  Company  but  was  not  sure.  Shortly 
fore,  or  in  June,  1929,  he  resigned  from  whatever  offices 
he  held  with  Wardman  Corporation,  and  in  August,  1929, 
he  also  became  Treasurer  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  and  the  Wardman  Realty  &  Construction  Com¬ 
pany.  In  August,  1930  he  resigned  from  all  offices  in  both 
Wardman  Realty  and  Construction  Company  and  W  ard- 
man  Real  Estate  Properties  except  that  of  comptroller.  In 
February,  1931  he  again  became  comptroller  of  Warc.man 
Real  Estate  Properties  and  that  is  the  only  change  through 
that  company.  From  April  8,  1930  until  August,  1930  he 
served  as  a  Class  B  director  of  Wardman  Real  Estate 
Properties,  Inc.,  and  Wardman  Realty  &  Construction 
Company.  From  November  26,  1931  on  he  served  as  a 
Class  B  director  of  Wardman  Real  Estate  Properties ;  he 
believes  there  was  a  short  interval,  about  April  or  May  of 
1931  when  he  served  as  a  Class  A  director  of  'Wardman 
Realty  &  Construction  Company. 

Thereupon  the  following  questions  and  answers  occurred 
(tr.  53-54) : 

Q.  Who  asked  you,  who  requested  you  to  serve  in  these 
various  capacities  you  have  just  enumerated,  Mr.  Star  ley? 
A.  No,  I  don’t  remember  any  specific  individual  asking 
me;  some  of  the  directors  told  me  I  had  been  chosen,  j 

Q.  Well,  who  asked  you  to  become  a  director?  ]A.  I 
would  sav  the  other  directors. 

Q.  You  think  the  other  directors  elected  you  as  a  direc¬ 
tor?  A.  Yes,  sir,  I  served  as  a  director  in  vacancies  jthat 
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had  been  created,  and  I  would  have  been  appointed  by  the 
remaining  directors. 

Q.  You  don’t  think  that  Mr.  Leonard  L.  Stanley  had 
anything  to  do  with  your  being  selected  for  any  of  these 
offices?  A.  No  more  so  than  any  of  the  other  directors. 

Q.  Well,  how  much  so?  Was  he  a  member  of  the  Hoard 
of  Directors?  A.  He  was  one  of  the  nine. 

72  The  witness  then  continued: 

All  the  disbursements  of  the  three  Wardman  Com¬ 
panies  required  his  approval  or  that  of  the  assistant  comp¬ 
troller;  and  he  was  the  comptroller.  He  is  Vice-President 
of  the  Washington  Properties,  Inc.,  defendant  here; 
Thomas  D.  Carson  is  President;  Alfred  E.  Sieber  is  Trea¬ 
surer;  and  the  present  board  of  directors  consists  of  Mr. 
George  Otter,  Mr.  James  D.  Carson;  Mr.  Edward  W.  Lev¬ 
ering,  Jr.,  Mr.  John  P.  Peeles,  Mr.  George  G.  Shriver.  Mr. 
Shriver  was  one  of  the  reorganization  managers,  and  for¬ 
merly  was  connected  with  Hambleton  &  Company,  a  bond 
house  in  Baltimore.  There  were  five  members  on  the  board 
of  directors  of  Washington  Properties.  He  was  asked  at 
the  directors’  meeting  to  serve  as  Vice-President  and  Sec¬ 
retary  of  Washington  Properties,  Inc.  When  asked  “Who 
spoke  to  you?”  the  witness  said  “I  will  say  I  had  an  ink¬ 
ling  from  Mr.  Carson.”  He  took  up  his  duties  with  the 
new  company,  the  Washington  Properties,  Inc.,  on  Janu¬ 
ary  1,  1933.  He  had  been  acting  as  comptroller  for  the  re¬ 
ceivers  before  that.  That  was  the  date  when  the  proper¬ 
ties  were  turned  over  by  the  receivers,  and  prior  to  that 
date  he  had  no  inkling  that  he  would  be  an  officer  of  the 
new  company.  He  went  over  with  the  new  company  on 
December  31  of  1932.  On  that  night  he  was  told  by  Mr. 
Carson  that  he  had  been  elected  an  officer.  The  following 
then  occurred  (tr.  56-57) : 

Q.  Now,  what  physical  change  was  made,  particularly 
with  reference  to  the  Wardman  Properties  Company? 
Didn’t  you  just  open  a  new  set  of  books?  Wasn’t  that  the 
only  difference?  A.  There  were  some;  we  did  open  a  new 
set  of  books. 

Q.  Make  any  change  in  the  management?  A.  I  don’t  be¬ 
lieve  there  was  any  change  in  the  management  made  on  that 
date;  there  were  some. 
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Q.  What  is  that?  A.  There  weren’t  any  overnight 
changes  in  management. 

Q.  Mr.  Carson  had  been  president  of  the  Ward- 

73  man  Real  Estate  Properties  and  immediately  took 
charge  of  the  new  company  as  president?  A.  That 

is  true,  but  there  were  directors,  too. 

Q.  And  were  the  books  of  Wardman  Real  Estate  Prop¬ 
erties  turned  over  to  you  by  the  receivers?  A.  Xo. 

Q.  Never?  A.  At  times  1  had  them  to  work  on,  I  don't 
know  that  the  books  were  turned  over  to  me. 

Q.  Were  the  books  of  the  Wardman  Properties  Company 
kept  over  at  the  Wardman  Park  Hotel  during  the  receiv¬ 
ership?  A.  At  times. 

Q.  You  worked  on  them  at  times,  didn’t  you,  in  making 
up  analyses?  A.  Yes,  sir. 

Q.  You  have  those  books  still,  haven’t  you?  A.  I  have 
some  of  them. 

The  witness  then  continued: 

In  August,  1930,  after  he  had  resigned  all  offices  except 
that  of  comptroller  of  Wardman  Real  Estate  Properties, 
he  had  a  six  months’  leave  of  absence  with  pay.  He  then 
returned.  The  Wardman  Park  was  operated  both  as  a 
hotel  and  apartment  hotel;  the  Carlton  strictly  as  a  hotel; 
as  to  the  Chastleton,  he  doesn’t  remember  whether  they 
had  stopped  operating  it  as  a  hotel;  Wardman  Park  and 
Carlton  had  furniture,  furnishings  and  fixtures;  the  Chastle¬ 
ton  had  a  little;  at  the  time  of  the  foreclosure  sale.  There 
would  have  been  lobby  furniture  in  all  the  apartment 
houses.  Asked  as  to  the  furniture,  furnishings  and  fix¬ 
tures  and  whether  the  receivers  kept  them  in  good  condi¬ 
tion,  at  the  Wardman  Hotel,  Chastleton,  and  whenever 
used,  the  witness  testified  that  the  receivers  spent  money 
to  keep  the  furniture  up,  but  what  its  condition  was  the 
witness  cannot  say;  it  was  outside  his  function  to 

74  pass  on  the  physical  upkeep.  The  witness  doejs  not 
know  the  value  of  the  furniture;  that  was  not  shown 

on  receivers’  books.  The  Washington  Properties,  j  Inc., 
have  an  office  in  New  York;  a  stockholders  office,  at 

75  90  Rockefeller  Center,  but  none  at  15  Broad  Street, 
New  York  and  never  had.  The  stock  was  under  a 

voting  trust  until  November  1,  1938.  The  stock  certicates 
would  have  been  with  the  Central  Hanover  Bank  &  Trust, 
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the  depositary;  the  same  who  was  trustee  under  the  old 
first  and  refunding  mortgage;  the  same  institution.  During 
the  life  of  the  voting  trust  they  had  lists  from  Central 
Hanover  Bank  of  people  to  whom  they  sent  annual  reports 
as  voting  trust  certicate  holders.  During  the  life  of  this 
voting  trust,  the  voting  trustees  were  Mr.  Arthur  Hellen, 
Frank  Stetson  and  Mr.  George  G.  Shriver,  the  latter  the 
same  person  who  was  formerly  connected  with  Hambleton 
&  Company,  and  one  of  the  reorganization  managers.  He 
believes  there  is  a  reference  in  the  minutes  of  the  dirctors 
of  Wardman  Real  Estate  Properties  with  regard  to  the 
default  in  payment  of  semi-annual  interest  on  March  1, 
1931,  of  the  first  and  refunding  mortgage  bonds ;  something 
in  regard  to  some  action  about  payment  of  the  interest 
which  amounted  to  three  hundred  and  fiftv-six  and  some 
odd  dollars.  Mr.  Leonard  L.  Stanley  was  one  of  the  direc¬ 
tors  at  that  time  and  since.  He  had  been  a  director  since 
October  4,  1928;  a  Class  A  director.  There  was  a  change  in 
the  directors  at  the  meeting  of  February  26,  1931,  and  he 
does  not  recollect  whether  a  discussion  of  the  default  took 
place  before  or  after  that  meeting.  Before  February  26, 
1931,  Mr.  Carson  was  a  Class  A  director,  so  were  Mr. 
Stanley  and  Mr.  Shriver.  At  the  meeting  of  February  26, 
1931,  Mr.  Carson  resigned  as  a  Class  A  director  and  be¬ 
came  a  Class  B  director,  leaving  one  vacancy  in  the  Class 
A  directors.  That  was  not  filled.  The  Class  B  directors 
before  February  26,  1931,  were  J.  Reed  Lane,  A.  C.  Tor- 
gesan,  George  E.  Allen,  Dan  T.  Wright  and  Emory  L. 
Coblentz.  After  this  date  the  Class  B  directors  were  Car- 
son,  J.  C.  Stephens,  Mrs.  L.  M.  Hodges  and  himself,  also 
ex-Judge  Wright  and  Mr.  Coblentz.  The  stock  of  Ward- 
man  Real  Estate  Properties  was  divided  into  two  classes 
A  and  B.  Leonard  L.  Stanley  has  already  been  identified, 
also  Mr.  Shriver.  Mr.  Carson  became  President  of 
76  this  company  on  February  26th,  1931  to  succeed 
Reed  Lane.  Harry  Wardman  had  resigned  that  of¬ 
fice  on  August  12,  1930.  Lane  was  a  hotel  operator  from 
the  Middle  West  somewhere;  and  witness  doesn’t  know 
how  he  became  a  director.  Wright  used  to  be  attorney  for 
Harry  Wardman  and  at  that  time,  February  of  1931,  was 
counsel  for  Wardman  Real  Estate  Properties,  Inc. 
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Each  of  the  three  Wardman  companies,  heretofore 
named,  had  a  board  composed  of  9  directors.  From  about 
October,  1928,  until  June  of  1929,  the  same  men  did  acl;  as 
directors  for  each  of  the  companies.  There  was  a  break 
about  June  of  1929.  Asked  whether  the  Class  A  directors 
of  any  of  these  three  corporations  were  chosen  by  repre¬ 
sentatives  of  the  bankers  and  their  affiliates,  the  witness 
replied  he  would  not  know  who  chose  the  directors.  And 
thereupon  the  following  occurred :  (tr.  100) 

Q.  You  attended  the  meetings  in  the  capacity  of  Secre¬ 
tary  or  Assistant  Secretary,  or  something  of  that  sort, 
you  not  ?  A.  1  do  not  remember  attending  the  very  ea 
meetings.  There  were — I  attended  one  or  two  by  inv 
tion.  After  I  became  secretary  I  am  sure  I  attended 
meetings. 

Each  company  had  an  executive  committee.  Mr.  Car 
was  one  of  the  executive  committee  for  the  Wardman  C 
poration  for  some  period  although  he  doesn’t  think  t 
would  hold  true  up  until  the  time  Mr.  Wardman  resigned. 
He  attended  some  of  the  meetings  of  that  committee.  At 
some  time  Mr.  Coblentz  was  a  member  of  it.  After  this 
committee  was  enlarged  Mr.  Stanley  went  on  it.  Before 
that  the  executive  committee  consisted  of  Messrs.  Ward- 
man,  Bones  and  Hobbs.  He  was  secretary  to  this  commit¬ 
tee  for  some  of  the  time.  He  thinks  he  served  on  a  like  com¬ 
mittee  for  Wardman  Real  Estate  Properties,  Inc.,  in  11J31, 
for  a  short  time. 

The  following  then  occurred,  (tr.  103) 

Q.  Well,  let  us  have  it  correct : 

77  Mr.  Carson  was  president  of  the  Wardman  Real 
Estate  Properties,  Inc.,  at  the  time  or  shortly  prior 
to  becoming  receiver  in  the  Hanover  Bank  foreclosure  pro¬ 
ceedings. 

That  is  correct,  isn’t  it?  A.  That  is  correct. 

Q.  As  a  matter  of  fact,  do  you  know  whether  he  resigned 
as  president  in  order  to  accept  the  position  as  one  of  the 
receivers ? 

Does  your  record  show  there?  A.  I  do  not  believe  it 
does,  because  after  the  receivership  there  was  not  anything. 
I  suppose  there  was  a  corporate  shell  there,  but  no  assets, 
no  functions  to  perform. 
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I  do  not  know  that  there  was  any  formal  action  or 
whether  he  resigned  to  accept  that  or  not. 

Q.  Your  records  that  you  have  prepared  from  the  books 
do  not  show  any  resignation  of  Mr.  Carson  from  the  office 
of  president?  A.  No. 

When  asked  if  there  was  ever  any  resolution  by  the 
stockholders  of  Wardman  Real  Estate  Properties  author¬ 
izing  and  directing  its  counsel  to  consent  to  the  foreclosure 
of  its  properties  and  the  appointment  of  a  receiver,  witness 
replied  that  there  was  a  resolution  adopted  at  that  time  but 
does  not  know  what  it  said.  Witness  did  not  bring  with 
them  the  stockholders  minute  book  because  he  was  not  re¬ 
quested  so  to  do,  but  witness  produced  what  counsel  had 
requested  him  to  bring,  the  directors  minute  book  covering 
the  period  in  1931  when  the  mortgage  foreclosure  suit  and 
the  general  creditor’s  bill  were  filed.  Witness  remembers 
that  at  the  annual  meeting  in  1931  and  1930  of  the  stock¬ 
holders  of  Wardman  Real  Estate  Properties,  Inc.,  stock 
was  voted  by  a  proxy  for  the  owner,  the  Wardman 

78  Realty  and  Construction  Company.  Mr.  T.  Edward 
Hambleton  was  the  investment  banker  from  Balti¬ 
more  and  was  a  director  of  Wardman  Real  Estate  Proper¬ 
ties  from  October  4,  1928  until  April  of  1929  when  he  re¬ 
signed.  There  were  several  other  bankers  who  had  an  in¬ 
terest  in  the  bonds  and  debentures  of  the  set-up.  They 

were  A.  B.  Leach  or  Leach  &  Company,  William  R. 

79  Compton  &  Company,  and  Rogers,  Caldwell  &  Com¬ 
pany.  Witness  does  not  remember  whether  these 

houses  were  interested  in  the  so-called  bankers  contract. 
Witness  does  not  know  whether  these  houses  owned  any  of 
the  debentures  of  the  Construction  Company  at  the  time  of 
his  connection  with  them.  The  following  then  occurred: 
(tr.  112-113) 

Q.  Did  Washington  Properties  Company  take  whatever 
goodwill  existed  at  the  time  of  the  transfer  of  the  hotels?  ** 
A.  You  mean  whether  that  was  included  in  the  deed  of 
trust? 

Q.  No.  Did  they  take  whatever  goodwill  that  existed  at 
that  time?  A.  I  do  not  know  how  to  answer  that,  Mr.  Du¬ 
vall. 

Q.  You  do  not?  A.  No. 

Q.  Why?  A.  Because — 
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Q.  (Interposing)  You  have  been  in  the  hotel  business 
now  for  some  time?  A.  Yes. 

Q.  And  you  have  also  been  an  accountant  for  a  number 
of  years?  A.  Yes. 

Q.  And  you  know  what  it  is  to  set  up  a  valuation  for 
goodwill  in  a  business  ?  A.  Yes. 

Q.  And  you  know  what  a  goodwill  is,  don’t  you?  A.  I 
know  a  value  is  often  ascribed  to  goodwill.  If  you  want  my 
personal  opinion,  I  do  not  think  there  was  any  goodwill. 

Q.  There  was  no  goodwill  there;  is  that  right.’  A.  j  do 
not  believe  they  had  any.  I  do  not  believe  the  goodwill 
would  amount  to  anything. 

Mr.  Duvall:  That  answers  my  question. 

80  The  witness  then  testified  that  he  did  not  kpow 
who  held  or  owned  the  $220,000  in  unsecured  notes 

of  Wardman  Real  Estate  Properties  at  time  of  the  fore¬ 
closure  under  the  first  deed  of  trust  or  at  time  of  the  re¬ 
organization. 

On  Cross-examination,  the  witness  testified  as  follows: 
(tr.  113-125). 

The  office  of  Washington  Properties,  Inc.,  now  main¬ 
tained  in  New  York  is  a  sales  and  promotion  office;  it  is 
just  to  drum  up  trade;  a  booking  office.  There  is  no  other 
kind  of  office  of  the  company  in  New  York.  To  his  knowl¬ 
edge  they  have  never  had  any  other  kind  of  office  in  New 
York.  He  found  the  two  balance  sheets  dated  as  of 

81  February  28,  1931  and  March  31,  1931,  amongst  pa¬ 
pers  that  he  has.  He  believes  he  prepared  them. 

Immediately  prior  to  the  time  of  which  these  balance  sheets 
speak,  he  was  not  active  in  the  affairs  of  Wardman  Peal 
Estate  Properties,  but  became  active  again  on  the  27th  of 
February,  1931.  He  had  been  inactive  since  August,  some¬ 
where  between  the  12th  and  20th  of  August,  1930.  That 
was  when  he  took  a  vacation.  He  did  not  expect  to  rettirn 
to  his  job  after  his  vacation.  He  tried  his  best  to  get  an¬ 
other  job.  He  thought  he  was  through.  When  he  left,  Mr. 
J.  Reed  Lane  of  Hotel  Management  and  Securities,  Com¬ 
pany,  was  in  charge.  He  returned  at  the  request  of  Mr. 
Carson.  The  two  balance  sheets  were  true  statements  at 
that  time,  so  far  as  he  knew.  The  one  as  of  February  28, 
1931,  is  marked  a  tentative  balance  sheet;  it  was  not  quite 
complete.  At  that  time  the  cash  in  banks  and  on  hand  Vas 
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$59,603.41;  unsecured  notes,  accounts  payable  trade  cred¬ 
itors,  $112,652.98.  The  March  1,  1931,  first  mortgage  in¬ 
terest  of  $356,000  is  shown  among  the  liabilities  as  being 
accrued  liability.  There  were  no  funds  to  pay  it  with. 
Witness  desired  to  amplify  his  answer  about  the  cash  in 
bank  and  said:  That  $59,000  was  not  all  available  cash 
because  there  would  be  about  $20,000  of  that  which  would 
represent  change  funds  in  the  various  businesses.  He  be¬ 
lieves,  also,  there  was  a  special  deposit  created  by  Mr. 
Lane  which  was  not  available  for  check  on  that  date,  some 
$25,000.  The  actual  cash  in  bank  was  almost  negligible. 
That  was  included  in  the  $59,000.  The  working  funds  with 
which  bills  would  be  paid  would  not  have  exceeded  $4,000 
or  $5,000  on  that  date.  They  were  not  in  good  standing 
with  the  utilities  at  that  time.  The  electric  and  he  believes 
the  telephone  company  also,  served  notice  that  they  would 
discontinue  service  because  of  non-payment  of  bills.  He 
also  prepared  the  balance  sheet  dated  March,  1931.  Coun¬ 
sel  for  defendant  had  the  sheets  marked  for  purposes  of 
identification,  “Defendants’  Exhibit  Xo.  2  for  identifica¬ 
tion”  and  “Defendants’  Exhibit  No.  3  for  identification” 
but  they  were  not  introduced  as  evidence  at  this 
82  time.  Many  of  the  trade  creditors  were  sending 
supplies  C.  O.  D.  He  does  not  believe  they  had  any 
credit  at  that  time.  He  recalls  that  the  Highlands  was 
foreclosed  May  26,  1931.  He  was  never  employed  by  Hal¬ 
sey,  Stuart  &  Company,  Hambleton  &  Company  or  any  of 
the  other  bankers  mentioned  by  Mr.  Duvall.  Prior  occu¬ 
pation  was  certified  public  accountant.  Asked  by  counsel 
on  cross-examination,  (tr.  120-121) 

Q.  Who  employed  you  originally  in  the  Wardman  enter¬ 
prises?  the  witness  said:  A.  I  was — After  Mr.  Duvall  asked 
me  I  was  thinking  about  that,  last  night,  and  as  near  as  I 
can  remember,  Mr.  Stanley,  whom  I  had  known  for  some 
years  prior  to  that,  said  that  he  understood  there  might  be 
an  opening  for  a  comptroller  in  Washington,  and  he  sug¬ 
gested  that  I  talk  with  Mr.  Paul  Strickler,  also  in  the  Hal¬ 
sey,  Stuart  organization,  who  would  know  all  about  it. 
I  had  not  known  Mr.  Strickler.  I  went  to  see  him  and  he 
suggested  that  if  I  was  interested  I  should  go  to  Washing¬ 
ton  and  talk  to  Mr.  Wardman  and  Mr.  Hobbs  and  make 
such  other  inquiries  as  I  would  desire,  and  see  if  I  could 
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get  the  job.  I  did  come  down  to  Washington  and  I  talked 
with  Mr.  Wardman  and  Mr.  Hobbs  and  also  talked  to  the 
accountants  that  were  working  on  their  books  at  that  time. 
It  was  shortly  after  that,  T  believe,  that  I  got  a  letteit  from 
Mr.  Hobbs,  and  he  told  me  I  did  have  the  position. 

Q.  On  direct  examination — You  spoke  of  thinking  about 
that  further  last  night.  That  was  not  in  response  to  any 
suggestion  from  me  that  you  thought  of  that  last  night? 
A.  No,  no. 

Q.  I  have  not  discussed  the  subject  matter  with  you?  A. 
I  have  not  discussed  the  subject  matter  with  anyone 

The  witness,  under  cross-examination,  proceeded  as  fol¬ 
lows:  Disbursements  under  his  approval,  as  comptroller, 
were  those  in  order  to  be  made.  By  “approval”  he 
83  meant  his  countersignature.  He  could  make  no  dis¬ 
bursement  on  his  own;  it  required  another  officer 
with  him.  In  deciding  whether  he  should  countersign,  he 
was  governed  by  his  own  thought  as  to  whether  it  was  a 
correct  disbursement;  properly  supported.  It  had  to  rep¬ 
resent  a  debt  of  the  company  and  a  payment  that  should 
be  made.  Washington  Properties  took  over  the  properties 
and  business  from  the  receivers.  Wardman  Heal  Estate 
Properties,  Inc.,  ceased  operating,  he  thinks  on  the  14th  of 
July,  1931.  Receivers  operated  them  until  the  21st  or  22nd 
of  October,  1932,  the  date  of  the  foreclosure  sale.  After 
that  date,  to  the  end  of  1932  the  receivers  operated  the 
properties  as  agents  for  the  purchaser,  and  during  that 
interval  he  was  employed  by  the  receivers,  Messrs.  Peyser, 
Tumulty  and  Carson,  and  his  duties  corresponded  pretty 
much  to  those  of  a  comptroller;  that  is,  the  supervisibn  of 
accounts  and  disbursements.  During  the  period  of  tlie  re¬ 
ceivership,  after  the  foreclosure  sale,  a  question  aro^e  as 
to  certain  assets,  whether  they  belonged  in  mortgaged  ac¬ 
count  or  in  the  unmortgaged  account,  and  he  made  ub  the 
figures  upon  which  that  question  was  submitted  to  the 
Auditor  and  he  testified  before  the  Auditor.  There  were 
chattels  in  the  garage  at  Wardman  Hotel  and  in  the  drug 
store — not  furniture — which  did  not  clearly  come  unde  r  the 
description  of  furniture  and  they  were  treated  as  two  sep¬ 
arate  parcels  on  the  judicial  sale. 

As  comptroller  or  in  any  connection  with  those  proper¬ 
ties,  from  the  beginning  to  the  present  time,  he  did  not 
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accept  directions  from  any  of  the  bankers  nor  did  they  give 
him  directions.  None  of  them  made  any  suggestions  to 
him.  He  paid  no  money  or  gave  anything  of  value  to  the 
Bankers  other  than  what  might  have  happened  to  be  a 
debt  of  the  company.  He  is  sure  that  Mr.  Wardman  was 
on  the  executive  committee  but  was  not  quite  sure  about 
Mr.  Bones.  He  believes  Mr.  Hobbs  was  also  a  member  of 
that  committee.  He  was  referring  to  the  Wardman  Cor¬ 
poration. 

84  On  re-direct  the  witness  testified  as  follows:  (tr. 
125-128). 

When  he  first  knew  Wardman  Real  Estate  Properties, 
Inc.,  they  had  offices,  he  thinks,  at  1437  K  Street,  N.  W. 
Then  in  July,  1929,  the  active  officers  and  office  were  moved 
to  Wardman  Park  Hotel  and  the  office  continued  there;  and 
its  books,  papers,  and  records  were  kept  there  until  the 
receivership.  After  receivers  took  charge  the  books,  rec¬ 
ords  and  papers  were  not  removed  from  fhe  office  there; 
he  knows  they  have  a  lot  of  them.  After  the  receivers 
turned  the  properties  over  to  Washington  Properties,  Inc., 
the  offices  of  the  new  company  were  located  in  Wardman 
Park  Hotel,  in  the  same  offices,  the  same  set-up  except  they 
changed  a  few  partitions,  probably. 

Then  the  following  occurred  (tr.  126) : 

Q.  Did  you  supply  the  bankers  or  any  of  their  represen¬ 
tatives  with  any  data  or  information  regarding  the  prop¬ 
erties?  A.  No  more  so  than  was  furnished  to  the  other 
directors. 

Q.  That  does  not  answer  my  question.  You  say  “no 
more  so.,, 

Mr.  Lesh:  “Than  to  the  other  directors.” 

By  Mr.  Duvall: 

Q.  What  else —  A.  (Interposing)  I  furnished  the  bank¬ 
ers  who  were  also  directors  with  the  same  information  I 
furnished  all  other  directors. 

Q.  Did  you  furnish  Mr.  Stanley  with  information  as  to 
the  concern,  the  Wardman  Real  Estate  Properties,  after 
the  receivership?  A.  You  say  did  I  furnish  Mr.  Stanley 
with  information  about  the  Wardman  Real  Estate  Proper¬ 
ties  after  the  receivership? 
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85  Q.  Yes,  data  or  information.  A.  I  do  not  remem¬ 
ber  any. 

The  witness  then  continued:  During  the  receivership 
there  were  certain  items,  certain  inventories,  prepaid  in¬ 
surance,  items  of  that  nature  that  had  not  been  determined 
whether  they  belonged  in  what  was  known  as  the  mortgage 
assets  estate  or  the  unmortgaged  assets  estate.  That  ques¬ 
tion  was  not  settled  until  later  on  in  the  receivership.  "When 
he  said  that  the  items  were  chattels  in  the  garage  and  in 
the  drug  store,  they  were  part  of  them.  He  knows  that 
the  items  in  question,  the  two  large  headings,  would  be  in¬ 
ventory  and  prepaid  insurance.  He  turned  over  o  the 
receivers  all  the  cash  they  had  in  bank  when  the  receivers 
took  charge.  When  the  unmortgaged  assets  suit  was  agreed 
to,  the  receivers  took  over  all  cash.  (tr.  128). 

Thereupon,  in  a  colloquy  between  the  Court  and  counsel 
for  plaintiff  and  defendant,  (tr.  133)  concerning  the  fore¬ 
closure  sale  of  the  Highlands  in  May  of  1931,  it  was  con¬ 
ceded  that  the  sale  was  a  foreclosure  of  a  second  trust  on 
the  property  and  was  made  by  the  National  Savings  & 
Trust  Company  of  Washington,  D.  C-,  as  trustee.  The  first 
trust  on  the  property  was  for  $190,000,  and  the  second 
trust  was  for  $400,000.  After  those  came  the  lien  of  the 
trust  to  secure  the  $11,000,000  of  bonds,  as  to  which  the 
Central  Hanover  Bank  and  Trust  Company  and  Prank 
Wolfe  were  trustees.  There  also  occurred  the  following 
colloquy  (tr.  131): 

The  Court:  Now,  did  the  receivers  sell  anything? 

Mr.  Lesli:  Yes,  your  Honor. 

The  Court:  When  did  they  have  the  sale"? 

Mr.  Lesh:  They  sold  in  1936. 

The  Court:  And  what  did  they  sell  in  1936? 

Mr.  Lesh:  Thev  sold  uncollected  accounts  receivable  and 
assets  of  that  type.  They  reduced  to  cash  those  asse  :s  still 
remaining  on  their  books  which  were  not  yet  reduced 

86  to  cash.  I  think  the  general  description  of  them  is: 
uncollected  assets  of  one  kind  or  another;  some  of 

them  were  notes,  some  frozen  bank  accounts,  and  the  like. 

The  Court :  But  there  was  none  of  the  furniture  or  equip¬ 
ment  that  was  involved  or  could  have  been  involved  in  the 
first  sale? 

Mr.  Lesh:  No. 
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The  Court:  And  there  is  no  controversy  there? 

m 

Mr.  Lesh :  No. 

The  Court :  So  what  the  receivers  sold,  and  the  proceeds 
from  it,  and  the  collections,  and  so  forth  would  come  under 
unmortgaged  assets.  Is  that  right? 

Mr.  Lesh:  Excepting  for  the  fact  that  specifically,  by 
that  time,  certain  of  the  bank  accounts  they  sold  and  cer¬ 
tain  of  the  accounts  receivable  had  been  determined  to  be 
mortgaged  assets,  but  there  was  no  controversy. 

C.  C.  Glover  was  called  as  a  witness  for  plaintiff  and, 
upon  examination,  testified  as  follows  (tr.  62-63) : 

At  one  time  he  knew  Leonard  L.  Stanley,  a  college  class¬ 
mate.  He  had  visits  from  him  at  his  office  in  Washington. 
He  recalls  he  came  to  him  about  eight  years  ago;  he  came 
into  the  office  and  said  he  was  here  on  some  business  con¬ 
nected  with  the  Wardman  Real  Estate.  Witness  recalls  he 
further  stated  he  was  a  total  stranger  in  town  and  that 
there  was  some  work ;  witness  is  not  clear  about  just  what 
he  wanted,  but  there  was  some  work  in  connection  with 
these  properties  and  he  asked  witness  if  witness  could  rec¬ 
ommend  to  him  a  lawyer  in  very  high  standing  who  would 
have  the  confidence  of  all  the  parties,  and  witness  recom- 
dended  Mr.  Arthur  Hellen.  Witness  didn’t  go  into  the 
details  of  what  the  business  was  other  than  it  was 
87  connected  with  certain  real  estate  of  Mr.  Wardman ; 

witness  has  a  vague  recollection  of  connection  with 
that  bond  issue,  but  just  what  firm  Stanley  was  working 
with  he  does  not  recall. 

On  cross  examination  (tr.  63)  the  witness  said: 

He  doesn’t  think  that  he  communicated  with  Mr.  Hellen 
at  that  time.  He  simply  recalls  giving  Mr.  Hellen ’s  name. 

Frank  Stetson  was  called  as  a  witness  for  plaintiff  and, 
upon  examination,  testified  as  follows  (tr.  63-66): 

He  was  connected  with  the  National  Savings  &  Trust 
Company  for  a  good  many  years,  up  to  April,  1936.  In 
1932  or  1933  he  had  some  business  dealings  with  Mr.  Lesh 
or  someone  connected  with  the  Washington  Properties 
Company  in  connection  wdth  a  loan.  The  National  Sav¬ 
ings  and  Trust  Company  agreed  to  purchase  certain  notes 
of  the  Washington  Properties,  Incorporated,  through  the 
brokerage  house  of  Donald  H.  McKnew  and  Company.  The 
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original  loan  initially  was  $750,000  but  they  didn’t  bare  to 
take  the  whole  issue.  He  has  been  a  director  of  Washing¬ 
ton  Properties  Company.  He  became  a  director  darly  in 
1933,  January,  he  would  say  and  served  until  the  present 
board  was  elected  this  past  January.  He  was  also  a  voting 
trustee  under  a  voting  trust;  the  stock  was  deposited  in 
New  York.  The  other  voting  trustees  were  Arthur  Hellen 
and  George  G.  Sliriver,  the  latter  he  learned  was  connected 
with  Hambleton  and  Company  of  Baltimore.  At  t’ie  time 
the  loan  was  made  he  doesn’t  think  he  knew  Shriver  was 
active  in  the  reorganization  of  Wardman  Properties  as 
reorganization  Manager.  That  was  before  witness  became 
a  voting  trustee.  His  impression  is  that  Mr.  Lesh  repre¬ 
senting  Mr.  Stanley,  or  speaking  for  him,  asked  him  to 
serve  as  a  voting  trustee  for  Washington  Properties,  In¬ 
corporated.  That  voting  trust  expired  November  1,  1938. 
He  served  continuously  as  voting  trustee  until  the  expira¬ 
tion.  Mr.  Donald  McKnew  also  became  a  director  of  Wash¬ 
ington  Properties.  He  is  not  certain  how  long  he  served. 

He  would  say  until — he  thinks  he  has  not  been  a 
88  director  for  the  last  two  years.  For  severs[l  years 
while  witness  was  a  director  he  was  also  one.  He 
thinks  he  became  a  director  in  the  early  stages  of  the  com¬ 
pany  when  witness  did,  and  then  he  resigned,  or  wasn’t 
re-elected,  he  thinks  about  two  years  ago. 

On  Cross-examination  the  witness  testified  (tr.  68-71): 

As  voting  trustees  they  held  the  stock  in  the  company 
and  elected  the  board  of  directors.  They  exercised  all  of 
the  voting  rights  of  the  stockholders.  When  he  was  asked 
to  become  a  voting  trustee  he  was  not  asked  to  make  any 
commitment,  but  he  recalls  that  before  he  became  a  voting 
trustee  there  was  some  suggestion  that  Mr.  McKnew  should 
be  elected  to  the  board  of  directors,  or  that  it  was  expected 
that  he  would  be  elected  to  fhe  board  of  directors  in  con¬ 
sideration  of  his  having  placed  this  loan  of  $750,0f)0;  that 
he  immediately  stated  that  if  he  became  a  voting]  trustee 
he  would  not  be  willing  to  submit  to  any  instructions  as 
to  who  should  be  a  member  of  the  board,  that  he  should  be 
absolutely  untrammeled  in  his  position  as  a  voting  trustee; 
and  later  the  suggestion  that  he  should  become  a  director 
was  withdrawn,  so  that  when  he  became  a  voting  trustee 
he  was  absolutely  free  of  any  accountability  to  anyone  with 
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respect  to  the  board,  or  with  respect  to  the  exercise  of  his 
office,  except  to  abide  by  the  voting:  trust  agreement.  The 
witness  was  then  asked  to  identify  a  printed  copy  of  the 
voting  trust  and  same  was  marked  “Defendants’  Exhibit 
No.  1  for  identification”.  Before  he  accepted  this  office 
he  learned  that  Stanley  had  something  to  do  with  the  re¬ 
organization  of  the  old  companies.  Witness  and  Hellen 
were  appointed  by  the  reorganization  managers  represent¬ 
ing  the  refunding  bonds  and  Shriver  represented  the  old 
debentures.  Shriver  had  been  on  the  debenture  committee 
and  Stanley  was  chairman  of  the  bondholders  committee 
and  it  was  the  bondholders  committee  that  had  the  appoint¬ 
ment  of  two  voting  trustees  under  the  reorganization  plan. 
The  following  then  occurred  (tr.  69-70) : 

Q.  Then,  you  do  recall,  do  you  not,  Mr.  Stanley’s 
89  connection  with  the  matter?  A.  That  is  correct. 

•  i  •  •  i 

Q.  Eventually  you  learned  that,  did  you  not?  A.  Yes, 
sir. 

Q.  Was  the  appointment  accomplished  finally  by  an  ex¬ 
change  of  letters  between  you  and  Mr.  Stanley  as  the  chair¬ 
man?  A.  I  think  so. 

#  •  •  •  • 

Q.  Was  Donald  McKnew  who  was  suggested  as  an  ap¬ 
propriate  director,  was  he  connected  with  D.  H.  McKnew 
and  Company  who  made  the  reorganization  loan?  A.  Yes, 
sir. 

On  further  cross-examination  the  witness  said:  He  was 
intimately  connected  with  making  loans  at  that  time  in  the 
course  of  his  business  and  it  was  then  difficult  to  get  a  loan 
of  that  type;  the  amount  $750,000  was  unusual  as  trans¬ 
actions  were  running  in  Washington  at  that  time. 

After  further  cross  questions  by  defendant’s  counsel  and 
discussion  of  objections  made  by  plaintiff’s  counsel,  the 
following  occurred:  (tr.  71). 

Mr.  Lesh :  I  was  just  seeking  to  show  that  it  was  an  ap¬ 
propriate  thing  that  Mr.  McKnew  was  put  on  the  commit¬ 
tee. 

Mr.  Duvall:  I  don’t  question  that. 

Mr.  Lesh:  I  hoped  that  you  wouldn’t  sir. 

It  is  all  right.  That  is  all,  Mr.  Stetson. 
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On  re-direct  the  witness  testified  as  follows: 

Just  one  certificate  of  stock  was  issued  by  Washington 
Properties  and  that  in  the  name  of  the  three  voting  trustees 
and  by  them  endorsed  in  blank  and  sent  to  the  Central 
Hanover  Bank.  The  Central  Hanover  Bank  had  a  jlist  of 
the  persons  to  whom  voting  trust  certificates  were  given. 
The  following  then  occurred:  (tr.  72-73,  74). 

90  Q.  Now,  do  I  understand  you  to  mean  that  ^efore 
you  accepted  the  office  of  voting  trustee  you  had 

some  correspondence  with  some  one?  A.  I  did  not  have 
any  correspondence. 

Q.  What  was  this  you  said  about  letters  accepting  the 
position?  A.  That  was  after  the  negotiation  had  rjpened 
into  an  agreement  to  act,  and  that  was  evidenced  by  |an  ex¬ 
change  of  letters. 

91  Q.  You  mean  after  you  decided  from  New[  York 
you  wrote  a  letter  and  somebody  else  wrote  a  letter, 

or  somebody  wrote  vou  a  letter  first?  A.  I  couldn’t  Sav  as 
to  that.  I  think  Mr.  Lesh  handled  the  matter  as  attorney, 
and  that  possibly  the  letter  was  addressed  to  me  by  Mr. 
Stanley  and  then  I  simply  acknowledged  that  and  agreed 
to  act  upon  the  terms  stated  therein. 

Q.  Now,  in  that  connection  you  thought  it  very  essential 
at  that  time  to  state  what  your  position  would  be  in  regard 
to  outside  influence,  did  you  not?  A.  Yes,  sir. 

Q.  And  why  did  you  think  it  necessary  to  take  that  pre¬ 
caution?  A.  Well,  I  knew  that  this  had  to  do  with  all  these 
Wardman  Properties,  and  that  there  had  been  very  large 
bond  issues  on  the  properties  and  I  just  felt  that  if  this 
was  a  new  collateral  matter  that  I  wanted  to  be  absolutely 
free  of  any  entanglement  with  anyone  in  connection  with 
questions  about  voting  trustee;  I  felt  that  the  position  as 
voting  trustee  was  a  rather  responsible  one,  one  of  three 
persons  to  vote  the  entire  stock  of  the  corporation,  and  I 
felt  I  should  be  free  of  any  outside  influence  or  instructions 
from  anyone  in  that  particular. 

Q.  Did  you  have  in  mind  that  there  was  a  possibility  that 
Mr.  Stanley  might  attempt  to  dictate  to  you?  A.  I  did  not 
have  that  in  mind  specifically,  no. 

Q.  And  did  vou  have  in  mind  that  anvbodv  might  at- 
tempt  to  dictate  to  you?  A.  1  did  not  have  anyboldv  in 
mind.  Of  course,  I  knew  the  house  of  Halsey,  Stuaift  and 
Company  had  sold  some  of  these  old  securities. 
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92  Q.  Did  you  have  them  in  mind?  A.  In  a  general 
way. 

Q.  That  they  might  attempt  to  have  you  do  something 
improper?  A.  In  a  general  way  that  among  many  things 
occurred  to  me. 

•  #  •  *  • 

Q.  Did  it  ever  occur  to  you  as  voting  trustee  that  there 
was  really  a  little  conflict  there  with  the  people  who  had 
selected  you  and  Mr.  Hellen  as  minority  holders  and  that 
the  other  voting  trustee,  Mr.  Shriver,  represented  the  other 
stock  interest?  A.  I  did  not  understand  they  represented 
stock  interest — no. 

Q.  You  knew,  as  voting  trustee  knew,  that  the  voting 
trust  certificate  had  been  issued?  A.  Yes. 

Q.  And  you  knew  at  that  time  that  the  majority  of  that 
fund  was  not  in  the  first  refunding  bondholders  of  the  old 
Wardman  interests,  did  you  not?  A.  I  didn’t  know’  at  the 
time,  but  I  have  since  considered  it. 

Q.  Didn’t  you  so  testify  before  the  Sabath  Committee  in 
Congress?  A.  I  wouldn’t  remember  that.  Possibly  I  did. 

Thereupon  the  witness  w*as  excused. 

Arthur  Hellen  was  called  as  a  witness  on  behalf  of  the 
plaintiff  and,  upon  examination,  testified  as  follow’s  (tr. 
75-83) : 

He  is  a  member  of  the  Bar  and  in  active  practice  here. 
He  was  one  of  the  three  voting  trustees  of  fhe  Washington 
Properties,  Inc.,  which  was  terminated  November  1, 

93  1938  and  served  as  such  from  the  beginning.  He 
thinks  that  voting  trust  was  dated  as  of  November 

1,  1932  but  did  not  go  into  effect  until  a  little  later.  The 
difficulty  of  getting  the  thing  consummated  naturally  de¬ 
layed  it  beyond  the  date  it  w’as  dated.  He  does  not  know 
the  date  on  wdiich  they  started  to  function  as  voting  trus¬ 
tees.  As  he  remembers  it,  when  the  new  corporation  was 
organized,  Washington  Properties,  Inc.,  there  was  a  set 
of  officers  and  directors  elected;  that  was  before  the  prop¬ 
erties  were  turned  over  to  the  new  corporation.  That  is 
the  wray  he  remembers  it.  He  doesn’t  remember  the  names 
of  those  officers.  The  corporation  wras  organized  in  Dela¬ 
ware.  He  doesn’t  remember  where  the  first  meeting  was 
held  whether  in  New  York  or  not.  The  minute  books  will 
show  that. 
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Mr.  Glover  asked  him  to  serve  as  a  voting  trustee,  he 
forgot  about  it,  but  he  actually  called  witness  up  one  day 
and  said  Mr.  Stanley  was  in  his  office,  that  Mr.  Stanley  had 
some  connection  with  the  foreclosure  proceedings  of  the 
Wardman  Properties,  and  that  at  Mr.  Stanley’s  request  he 
was  calling  witness  to  ask  if  he  would  be  interested  in  act¬ 
ing  as  voting  trustee.  No  more  details  were  disclosed. 
"Witness  said  he  might  be  interested.  He  heard  nothing 
more  for  probably  a  week  or  ten  days  when  Mr.  Hugh 
Obear  called  him  up  and  said  that  Mr.  Stanley  had  asked 
him  to  talk  to  witness.  That  was  Mr.  Hugh  Obear  of  the 
mortgage  company.  He  then  came  over  to  witness’s  office. 
He  has  never  met  Mr.  Stanley  to  this  dav.  Afterward 
Obear  gave  witness  some  of  the  details  of  the  proposed 
new  company;  that  the  company  was  to  acquire  title  to  all 
of  the  real  estate  properties  involved  in  the  foreclosure 
proceeding;  he  told  witness  something  about  these  proceed¬ 
ings,  because  up  to  that  point  witness  only  knew  what  he 
might  have  seen  in  the  newspapers  that  there  was  a  fore¬ 
closure  proceeding  going  on  in  litigation.  He  said  t|hat 
under  the  proposed  deposit  agreement  in  which  the  bojids 
were  deposited  the  reorganization  managers  had  the 

94  right  to  decide  that  the  stock  in  the  new  company 
should  be  trusteed  in  the  names  of  three  voting  trus¬ 
tees,  two  to  be  selected  by  the  manager  representing 

95  the  first  mortgage  bonds  and  the  third  by  the  man¬ 
ager  representing  the  other  bonds.  The  following 

then  occurred:  (tr.  78-79). 

Q.  So-called  Gold  Debentures?  A.  Debentures. 

Q.  And  the  middle  company? 

By  Mr.  Lesh : 

Q.  Junior  securities?  A.  Junior  securities;  I  don’t  knjw 
exactly  how  they  were  designated. 

Mr.  Duvall:  I  think  you  had  better  be  a  little  careful 
about  them,  they  were  not  junior  securities,  they  were  g<j>ld 
debentures;  isn’t  that  right?  You  are  putting  the  wrojng 
words  in  his  mouth. 

Mr.  Lesh:  I  think  all  Mr.  Hellen  remembers  about  itlis 
that  they  were  junior  to  something. 

The  Witness:  However  they  would  be  designated,  Afr. 
Shriver  was  the  reorganization  manager  representing  thdse 


t 
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holders  who  had  deposited  their  securities  with  the  com¬ 
mittee. 

Mr.  Obear  said  at  that  time  that  exercising  his  right  un¬ 
der  that  agreement  to  select  two  voting  trustees,  he  wished 
to  know  if  witness  would  agree  to  act  as  a  voting  trustee 
selected  by  him.  It  was  all  new  to  witness.  Witness  said 
he  would  consider  it  favorably  on  two  conditions,  first  that 
he  be  advised  who  the  other  selection  was  to  be  and  that 
he  have  the  right  to  decline  if  he  did  not  desire  to  serve 
with  him,  and  second,  that  selection  by  Mr.  Stanley  or  any 
committee  involved  no  obligation  or  commitment  to  that 
committee,  the  selection  having  been  made  which  was  to 
result  in  a  perfectly  free  hand  to  act  in  accordance  with 
witness’s  best  judgment.  He  w'as  told  that  Mr.  Stetson 
had  been  asked  to  be  the  other  trustee  selected  by  the  rep¬ 
resentative  of  the  first  mortgage  bondholders.  He  told 
Mr.  Obear  that  he  would  be  happy  to  serve  with  Mr. 

96  Stetson  as  co-trustee.  He  was  also  told  at  that  time 
that  Mr.  Shriver,  the  reorganization  manager  for 

the  other  security  holders,  wrould  be  the  voting  trustee  se¬ 
lected  bv  that  committee.  That  is  the  w’av  the  selection 

V  w 

came  about.  Witness  wras  not  a  bondholder.  There  were 
certain  emoluments  connected  with  the  office.  Then  the  fol¬ 
lowing  ensued  (tr.  80-81) : 

Q.  Now,  Mr.  Hellen,  w’asn’t  there  some  feeling  in  your 
mind  that  there  might  be  some  interference  on  the  part  of 
Mr.  Stanley  unless  you  made  it  clear  before  hand  that  you 
w’ould  not  brook  it?  A.  I  think  there  is  always  a  possi¬ 
bility  of  a  thing  of  that  kind.  I  did  not  know  Mr.  Stanley 
at  all. 

Q.  But  you  had  heard  of  him,  hadn’t  you?  A.  What  is 
that? 

Q.  But  you  had  heard  of  him,  hadn ’t  you  ?  A.  I  had  not 
heard  of  him. 

97  Q.  Hadn’t  Mr.  Obear  mentioned  him?  A.  Of 
course,  he  mentioned  him  that  day. 

Q.  But  on  that  date  you  did  learn  considerable  at  that 
time  from  Mr.  Obear?  A.  Yes. 

Q.  And  in  that  discussion  the  name  of  Stanley  figured 
prominently  as  reorganization  manager?  A.  Yes,  sir. 

Q.  Did  you  know  who  he  was  ?  A.  No. 

Q.  Did  you  know  he  was  from  New  York?  A.  I  don’t 
remember. 
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The  witness  then  continued  on  direct: 

He  was  also  a  director  of  Washington  Properties,  Inc. 
and  served  as  such  from  the  early  part  of  1933  until  the 
annual  meeting  in  January,  1938.  Central  Hanover  Bank 
was  selected  by  the  voting  trustees  as  agent  for  them  but 
it  was  named  in  the  voting  trust  agreement  and  they  had 
nothing  to  do  with  the  selection,  but  just  agreed  to  what 
was  in  the  instrument.  That  bank  had  been  selected  for 
them  but  he  does  not  know  who  selected  it.  A  tentative 
voting  trustee  agreement  was  submitted  to  them  and  cer¬ 
tain  changes  were  made  at  their  request;  that  tentative 
agreement  submitted  to  them  suggested  the  Central  Han¬ 
over  Bank  and  Trust  Company.  He  thinks  Mr.  Lesh  sub¬ 
mitted  that  agreement  to  them.  He  doesn’t  remember  how 
many  meetings  the  voting  trustees  held;  nor  how  many 
they  averaged  a  year.  They  had  no  stated  meetings  and 
he  doesn’t  remember  whether  the  meetings  averaged  one 
a  year.  The  voting  trustees  had  everything  to  do  with  the 
selection  of  the  board  of  directors  for  Washington  Prop¬ 
erties,  Inc.  They  voted  for  himself,  Mr.  Stetson,  and  Mr. 
Shriver;  also  Mr.  McKnew,  for  directors.  The  following 
then  occurred:  (tr.  83). 

Q.  Do  you  know  who  suggested  Mr.  McKnew  to 
98  vou?  A.  T  don’t  know  that,  but  I  do  know  it  must 
have  been  suggested  by  Mr.  Shriver,  Mr.  Stetson,  or 
myself,  because  we  were  the  ones  who  determined  who  the 
first  board  of  directors  should  be. 

Q.  You  don’t  think  it  could  have  been  suggested  by  Mr. 
Lesh’s  office,  do  you?  A.  Well,  it  was  not  suggested  to  me 
by  Mr.  Lesh’s  office. 

On  cross-examination  the  witness  testified  (tr.  83-90): 

The  first  directors  selected  by  them  were  Thomas  D.  Car- 
son,  Donald  H.  McKnew,  Frank  Stetson,  George  G.  Shriver, 
and  witness.  None  of  them  was  suggested  by  Halsey, 
Stuart  &  Company  and  he  has  never  had  any  connection 
with  that  firm,  nor  with  Hambleton  and  Company,  nor  with 
any  of  the  other  persons  known  as  the  bankers  in  tiese 
groups.  The  voting  trustees  thought  the  most  important 
job  would  be  that  of  chief  executive  of  the  company  and 
they  gave  more  consideration  to  that  matter  than  anvtl  ling 
else.  The  following  then  occurred:  (tr.  84-85). 
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Q.  What  led  you  to  select  Mr.  Carson  ?  A.  To  our  minds 
when  we  were  made  voting  trustees,  to  our  minds  and  the 
rest  of  us  the  most  important  job  would  be  that  of  Chief 
Executive  of  the  company,  and  to  that  particular  matter 
we  probably  gave  more  consideration  than  anything  else, 
at  least  I  did  and  I  am  sure  the  others  did.  We  canvassed 
the  situation  over  very  carefully,  and  I  know  I  personally 
made  a  very  detailed  inquiry  as  to  what  had  happened  over 
the  past  few  years  before  that,  and  after  a  very  careful 
consideration  of  the  entire  situation  I  was  convinced,  and 
I  am  sure  the  other  gentlemen  were,  that  Mr.  Carson  by 
reason  of  the  job  he  had  done  on  those  properties,  and  by 
reason  of  his  familiarity  with  the  situation,  by  reason  of 
his  experience,  and  by  reason  of  his  reputation,  was 
99  the  logical  man  for  that  position,  and  if  we  could 
get  him  to  accept  the  position  we  would  be  fortunate, 
and  the  company  would  be  fortunate. 

Q.  I  take  it,  then,  you  elected  him  director  with  the  idea 
of  making  him  president?  A.  We  did. 

Q.  And  as  a  director  did  vou  vote  to  make  him  president? 
A.  I  did. 

Q.  As  a  director  did  you  approve  Mr.  Lloyd’s  continued 
employment?  A.  I  did. 

Q.  Was  that  brought  about  by  any  pressure  from  the 
bankers?  A.  Mr.  Lesh,  maybe  it  will  shorten  it  if  I  say 
that  before  that  I  had  never  met  any  of  these  gentlemen. 
Since  that  time  I  may  have  met  one  of  the  Stuarts,  I  don’t 
know  which  one,  but  I  may  have  met  him  twice  casually; 
I  ran  into  him  once,  I  think  I  w’as  in  the  Carlton  and  I  ran 
into  him  and  was  introduced  to  him,  and  I  may  have  met 
him  once  or  twice  since  then,  but  outside  of  Mr.  Stuart, 
whichever  Stuart  it  was  I  don’t  know*,  I  have  never  to  my 
knowledge  met  either  of  these  gentlemen  before  or  since 
I  w’as  employed  as  voting  trustee,  nor  have  1  ever  received 
a  telephone  message  from  them,  a  letter  from  them,  or  a 
telegram  from  them. 

Q.  I  take  it  your  answ’er  intended  to  negative  any  pres¬ 
sure  of  anv  kind? 

w 

Mr.  Duvall:  I  object  to  anything  he  may  have  intended 
to  do  in  the  future. 
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By  Mr.  Lesh : 

Q.  I  say,  you  intended  to  negative  any  impression  of  any 
pressure?  A.  Yes,  I  intended  to  do  that. 

100  Mr.  Lesh  went  over  that  voting  trust  agreement 
with  witness  and  witness  made  suggestions  of  revi¬ 
sion.  It  was  submitted  to  witness  because  he  had  to  ap¬ 
prove  it  before  it  was  signed.  "Witness  definitely  would 
not  have  signed  it  if  it  had  not  been  changed  to  suit  him. 
He  recalls  that  there  was  a  written  communication  from 
witness  which  laid  down  with  some  formalitv  the  iterms 
upon  wiiich  he  would  serve  as  a  voting  trustee.  Asked  if 
he  would  recognize  those  terms  if  he  saw  them  the  witness 
replied  “I  don’t  know’  whether  I  would  or  not.”  The  wit¬ 
ness,  Stetson  and  Shriver  discussed  the  conditions  upon 
which  they  w’ould  serve. 

Asked  when  they  began  to  function  with  reference  to  the 
time  when  the  properties  purchased  at  the  foreclosure  sale 
w’ere  turned  over  to  "Washington  Properties,  Inc.,  the  wit¬ 
ness  said  that  he  did  not  remember  when  the  stoclj  was 
issued  to  the  voting  trustees. 

The  following  then  occurred  (tr.  89-90) : 

Q.  Let  me  refresh  your  recollection  this  way,  did  you 
recall  it  was  necessary  to  have  Carson,  or  some  one,  elected 
as  president  to  take  over  possession  when  possession  should 
be  turned  over  by  the  receivers?  A.  I  think,  Mr.  jLesh, 
that  the  management  w*as  turned  over  on  the  night  ojf  De¬ 
cember  31,  at  the  conclusion  of  the  business  day  on  Decem¬ 
ber  31,  but  I  think  for  a  short  time  prior  to  that  the  receiv¬ 
ers  w’ere  managing  the  properties  for  the  new  corporation 
as  agents  for  the  new’  corporation. 

Q.  Was  that  not  from  the  date  of  sale  which  w’as  on  Oc¬ 
tober  21,  1932,  to  the  end  of  the  year?  A.  That  is  right, 
I  do  not  remember  the  first  date,  but  during  the  period 
there  w’hen  the  receivers  w’ere  really  agents  for  the  new 
corporation. 

Q.  Nowr,  do  you  recall  that  there  was  to  be  a  turning  over 
at  the  end  of  the  year?  A.  That  is  right. 

101  Q.  Did  you  participate  in  the  decision  of  who  was 
going  to  be  president  before  that  turning  over  ac¬ 
tually  occurred?  A.  Yes. 

Re-direct  (tr.  90-91) : 

Thereupon  the  witness  w’as  excused. 
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Julius  I.  Peyser  was  called  as  a  witness  for  plaintiff  and, 
upon  examination,  testified  as  follows  (tr.  139-151) : 

He  was  receiver  of  Wardman  Real  Estate  Properties, 
Incorporated,  and  still  is  so  far  as  the  cash  there  is  con¬ 
cerned.  In  January,  1933,  after  the  sale  of  the  real  prop¬ 
erties,  the  receivers  had  on  hand  as  of  January  1,  1933, 
certain  monies  belonging  to  the  mortgaged  assets  and  other 
monies  belonging  to  the  unmortgaged  assets.  There  was 
in  the  unmortgaged  estate,  as  of  January  1,  1933,  $189,000 
cash,  a  note  for  $56,000  and  accounts  receivable,  making 
in  all  about  $275,000.  At  the  present  they  have  in  that 
account  about  $189,000  for  distribution  among  general 
creditors.  They  filed  separate  reports  under  Rule  69,  cov¬ 
ering  assets  in  both  equity  cases  Nos.  53,117  and  53,180, 
on  March  30,  1933.  In  No.  53,117  the  mortgaged  assets 
amounted  to  $290,548.98.  Out  of  this  they  turned  over 
$150,000  by  our  check,  on  the  order  of  the  court.  He  does 
not  remember  anv  other  money  in  that  case  being  turned 
over.  They  are  holding  some  there  pending  the  outcome 
of  certain  appeals  to  the  Court  of  Appeals  on  two  excep¬ 
tions  to  the  ratification  of  the  Auditor’s  report.  On  April 
15,  1938,  the  cash  on  hand  in  No.  53,117,  was  $29,106.63. 
That  is  the  mortgaged  cash.  The  1938  report  under  rule 
69,  in  No.  53,180,  that  is  the  unmortgaged  assets  case,  shows 
a  balance  of  $212,316.54  deposited  in  several  banks.  That 
report  was  filed  in  April,  1938.  On  March  30,  1933,  as 
shown  by  our  report  on  that  date,  they  had  in  No.  53,180, 
cash  $189,000,  plus  the  Hay- Adams  note  of  $56,000, 
102  and  the  accounts  receivable,  of  which  around  $12,000 
was  considered  collectible. 

On  the  two  appeals  the  receivers  prevailed,  so  that  when 
the  last  mandate  comes  down,  due  tomorrow,  they  will  be 
ready  to  turn  over  the  balance  of  the  mortgaged  assets  to 
the  trustee  under  the  mortgage,  and  then  they  will  have 
the  unmortgaged  assets  for  the  benefit  of  the  unsecured 
creditors. 

From  the  time  he  became  interested  in  the  proposition 
he  watched  the  properties  very  carefully.  As  to  the  furni¬ 
ture  and  fixtures  and  the  real  estate,  Mr.  Carson  and  Mr. 
Tumulty  and  witness  had  constant  conferences  on  the  side 
and  helped  around  to  see  that  the  property  was  maintained 
properly.  While  they  were  receivers  he  did  not  permit 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INcj  81 

any  deterioration  of  the  real  estate  and  improvements!  On 
the  contrary,  they  worked  on  the  theory  of  appreciation 
and  wherever  there  was  any  replacements  necessary  they 
made  them. 

He  was  also  a  member  of  the  committee  representing  the 
first  and  refunding  bondholders,  prior  to  becoming  a  re¬ 
ceiver.  He  thinks  it  was  in  April,  1931,  he  was  inviteid  to 
become  a  member.  When  he  became  a  receiver  in  t^iese 
causes,  he  resigned  as  a  member  of  that  committee.  Wjard- 
man  Park  Hotel  and  the  Carlton  were  fully  furnished. 
The  Ohastleton  was  not  fully  furnished.  The  following 
then  occurred:  (tr.  148-149). 

Q.  When  you  surrendered  the  properties  to  the  Wash¬ 
ington  Properties,  Incorporated,  did  not  you  also  turn  over 
the  books  of  the  old  Wardman  Company  to  Mr.  Lloyd?  A. 
Yes,  I  will  explain  that.  I  think  I  ought  to  do  it.  When  we 
became  receivers — 

Q.  (Interposing)  Don’t  make  it  too  long.  A.  (Continu¬ 
ing)  we  occupied  two  rooms  on  the  second  floor  of  the 
Wardman  Park,  so  that  our  affairs,  the  receivers’  affairs, 
would  not  be  mixed  up  with  the  operation  of  the  hotel  and 
the  apartment  house.  As  soon  as  the  property  was  sold, 
we  turned  over  to  the  office,  as  I  call  it,  meaning  the 
103  Wardman  Real  Estate  or  the  Washington  Proper¬ 
ties,  our  books  and  records,  keeping  for  ourselves 
all  the  legal  documents  and  history  of  all  the  accounts 
which  I  have  at  the  present  time.  I  have  one  room  in  my 
office  which  is  available  to  Mr.  Tumulty  and  Mr.  (’arson 
where  we  keep  all  the  legal  papers,  a  separate  office,  and  I 
had  a  comptroller,  formerly  comptroller  for  the  Commer¬ 
cial  National  Bank,  to  assist  us  in  that  work,  Mr.  Thistle. 

Mr.  Carson  resigned  as  receiver  in  the  Fall  of  1932. 

Once  while  he  was  receiver  Mr.  Stanley  suggested  re¬ 
establishment  of  some  of  the  plumbing  work  and  witness 
felt  that  as  the  property  was  an  equity  to  be  sold  he  would 
not  want  to  go  to  that  expense  and  wrote  him  a  letter  to 
that  effect.  His  suggestion  would  have  entailed  consider¬ 
able  expense.  His  suggestion  related  to  Wardman  Plark 
Hotel.  That  was  the  summer  of  1931  or  in  the  fall  that 
witness  either  talked  to  him  or  he  wrote  to  witness.  fit¬ 
ness  does  not  think  he  had  many  conversations  with  Stan¬ 
ley,  but  witness  used  his  own  judgment  and  was  indeben- 
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dent,  free  of  any  affiliation,  and  Stanley  did  not  press  it 
or  insist  on  it,  but  witness  did  all  his  actions  of  his  own 
free  will  and  accord,  and  witness  got  an  intown  plumber 
to  see  if  it  was  necessary  for  the  protection  of  the  tenants 
of  the  hotel,  and  witness  found  it  was  necessary  but  not 
urgent. 

On  cross-examination  the  witness  testified  (tr.  151-159): 

On  April  6,  1933,  Mr.  Tumulty  and  witness  as  receivers, 
filed  with  the  court  a  report  which  submitted  questions  of 
allocation  between  mortgaged  and  unmortgaged  assets,  so 
that  the  figures  witness  gave  as  those  of  early  1933  are 
subject  to  such  correction  as  would  appear  in  this  petition. 

As  to  replacements,  especially  all  the  larger  ones,  they 
came  to  the  court  for  instructions,  on  petitions  which  they 
filed,  and  the  court  passed  on  every  such  petition. 
104  Counsel  for  plaintiff  then  said  “I  am  not  question¬ 
ing  the  propriety  of  anything  he  did  as  receiver  in 
the  way  of  replacement”.  He  was  the  member  of  the  Stan¬ 
ley  committee  who  attended  the  foreclosure  sale  of  the 
Highlands  and  submitted  a  bid.  He  thinks  he  bid  $20,000 
or  $25,000  above  the  first  and  second  trusts  but  his  action 
had  nothing  to  do  with  the  committee.  It  was  as  attorney 
for  the  Securities  Corporation  of  which  Mr.  Fred  McKee 
was  president;  that  corporation  buys  and  sells  only  large 
apartment  houses  and  buildings,  and  it  has  been  in  exis¬ 
tence  for  about  sixteen  years;  witness  was  informed  by 
Mr.  George  R.  Linkins  that  the  sale  was  taking  place;  he 
asked  if  witness  was  interested  and  witness  was;  Mr.  Lin¬ 
kins  represented  S.  Kann  Sons  Co.  and  there  was  a  ques¬ 
tion  whether  he  would  bid.  He  was  not  representing  the 
Stanley  committee  at  that  sale,  nor  any  other  party,  except 
his  corporation  as  explained,  nor  was  his  bid  at  the  sug¬ 
gestion  of  the  bankers  named  in  this  suit.  Witness  gave 
no  thought  to  the  committee  at  all. 

On  July  15,  1935,  Mr.  Tumulty  and  witness  as  receivers 
paid  by  check,  $500  to  the  Auditor  for  his  fee  in  connection 
with  his  report  in  the  suit  of  Calvin  vs.  Wardman,  Hobbs, 
and  Bones,  and  the  Wardman  Real  Estate  Properties,  Inc., 
Equity  No.  51,662.  Their  check  was  dated  July  15,  1935. 
Thereupon  the  following  ensued  (tr.  155-159): 

Q.  At  whose  request  did  you  make  the  payment?  A.  I 
think  the  record  speaks  for  itself  outside  of  the  fact  that 
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at  one  time  we  approached  the  Auditor,  which  did  not  go 
in  the  record,  for  the  purpose  of  having  Mrs.  Calvin’s 
account  properly,  or  proved  properly  before  the  Auditor. 

Judge  Wright  represented  us.  He  originally  represented 
the  Wardman  organization  in  this  case,  and  I  always  felt 
that  Mrs.  Calvin  should  be  given  a  chance  to  prove  her 
claim  before  the  Auditor  if  she  had  one.  Jr|dge 

105  Wright  refused  to  pay  the  $500  and  Mrs.  Calvin  did 
not  pay  the  $500,  and  the  Auditor  did  not  pay),  so 

we  approached  the  desk  of  the  Auditor — I  think  Mr.  O’Bear 
and  Mr.  O’Connell,  and  I  think  Mr.  Duvall  was  there  at  the 
time — and  it  was  agreed  that  I  should  pay  that. 

Q.  Who  was  representing  Mrs.  Calvin  at  that  time?  A. 
Mr.  Duvall  at  that  time;  he  appeared  in  all  these  cases. 

Thereupon  defendant’s  counsel  started  to  interrogate  the 
witness  concerning  the  transcript  of  proceedings  before  the 
Auditor  as  filed  with  his  report  of  April  9,  1936,  in  the 
consolidated  causes  53,180  and  53,117,  and  the  following 
occurred:  (tr.  156-157). 

•  •  •  #  • 

106  Mr.  Duvall:  I  can  see  the  purpose  of  this  line  of 
cross-examination,  but  it  would  come  in  his  plea  of 

res  adjudicata. 

I  did  not  ask  the  witness  about  any  distribution  made  by 
him  or  any  payment. 

Mr.  Lesh:  I  think  you  are  quite  right.  This  is  part  of 
my  own  case. 

Mr.  Duvall:  Yes. 

Mr.  Lesh:  Would  you  permit  me,  as  part  of  my  own 
case,  to  ask  Colonel  Peyser,  in  order  that  he  may  not  have 
to  come  back — 

Mr.  Duvall:  (interposing)  If  that  is  understood. 

Mr.  Lesh:  I  think  your  point  is  well  taken  if  that  is  it. 
The  Court:  Very  well. 

Mr.  Duvall:  You  have  the  right  to  make  him  your  own 
witness. 

The  Witness:  Are  you  reading  from  page  572? 

Mr.  Lesh:  I  am  going  to  read  from  page  572. 

Suppose  you  take  it.  A  trial  is  a  formal  matter,  you 
know,  Colonel.  I  will  read  it  to  you  from  my  copy  and  you 
can  follow  it. 
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Mr.  Duvall:  I  asked  Mr.  Lesh  when  we  came  in  this 
morning  if  we  thoroughly  understood  the  suggestion  you 
made  yesterday  about  reserving  all  exceptions  to  the  re¬ 
ception  of  testimony  until  the  whole  case  was  in.  Ordi¬ 
narily,  without  that  suggestion  of  the  Court,  I  would  pref¬ 
ace  this  line  of  examination  by  objection  on  the  ground 
that  an  inspection  of  this  whole  record  will  show  it  is  im¬ 
material  under  the  doctrine  of  res  adjudicata,  for  a  number 
of  reasons,  but  as  I  understand  the  Court  will  re- 

107  ceive  all  the  evidence  in  this  case  that  is  offered  be¬ 
fore  it  and  then  entertain  a  motion  to  strike — 

The  Court  (interposing) :  The  Court  does  not  know  what 
this  evidence  'will  be.  I  do  not  know  whether  it  is  objec¬ 
tionable  or  not.  I  do  not  know  whether  it  is  admissible  or 
not,  and  I  do  not  know  whether  it  is  material  or  not. 

Will  you  tell  me  how  I  can  make  any  ruling  now?  Shall 
I  still  allow  you  to  move  to  strike  out  the  testimony  that 
the  defendant  puts  in  when  they  put  it  in  at  the  close  of 
the  case  anvwav — so  vou  have  it,  don’t  vou? 

Mr.  Duvall:  Now,  in  that  connection,  thaf  is  because  they 
are  starting  in  on  their  case  before  I  have  an  opportunity 
to  show  to  the  court  that  the  proper  course  for  me  to  pur¬ 
sue  is  when  they  tender  the  record  under  a  plea  of  res 
adjudicata  it  will  be  for  me  immediately  to  object  on  the 
ground  that  I  have  stated. 

The  Court:  If  you  want  the  objection  you  can  make  it 
now  and  Colonel  Peyser  will  come  back  to  the  witness 
stand  later.  When  we  cannot  agree  we  will  go  ahead  in 
the  regular  way.  Have  you  further  direct  examination? 

Mr.  Duvall:  No  more. 

The  Court:  Then  there  is  just  cross-examination. 

Mr.  Lesh:  I  have  no  further  cross-examination.  This 
would  be  in  the  character  of  direct  examination  in  my  own 
case,  on  which,  as  your  Honor  sees,  we  cannot  agree,  and 
unless  the  Court  wishes — 

The  Court  (interposing) :  No.  The  Court  will  not  be  put 
in  the  position  of  having  objections  made  when  I 

108  do  not  know  what  is  before  me  and  I  do  not  know 
what  question  will  be  asked,  and  when  you  have  not 

asked  the  question — I  do  not  know  any  better  thing  to  do 
than  to  follow  the  regular  order. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC,  85 

Mr.  Lesh:  Colonel  Peyser,  I  am  sorry,  sir,  but  I  will 
have  to  ask  vou  to  come  back  brieflv  some  time. 

*  w 

The  Witness:  I  would  rather — 

The  Court  (interposing):  Is  there  any  further  redirect 
examination? 

Mr.  Duvall:  No. 

The  Witness:  Do  you  want  the  check  here? 

Mr.  Lesh:  Well,  it  can  come  in. 

I  will  ask  that  that  be  marked  for  identification. 

Mr.  Duvall:  And  not  received  in  evidence. 

Mr.  Lesh:  And  not  received  in  evidence  yet,  Mr.  Duvall, 
because  I  am  precluded  from  that  at  the  moment. 

The  Court:  It  may  be  marked  for  identification. 

(Thereupon  the  check  was  marked  “Defendant’s  Exhibit 
No.  4  for  identification”).  ! 

Thereupon  the  witness  was  excused. 

Arthur  G.  Nichols,  Jr.  was  next  called  as  a  witness  for 
plaintiff,  and,  upon  direct  examination,  testified  in  sub¬ 
stance  as  follows  (tr.  160-164): 

He  is  a  member  of  the  Bar  and  associated  with  the  law 
firm  of  Peelle,  Lesh,  Drain  &  Barnard  and  has  been  asso¬ 
ciated  with  the  personnel  of  the  said  firm  since  March, 
1927,  and  with  some  of  them  earlier  than  that;  he  was 
associated  with  Paul  E.  Lesh,  Esq.  in  1931  and  was  em¬ 
ployed  by  said  firm;  in  December,  1932  he  was  elected  a 
vice  president  of  the  Washington  Properties  Company; 
served  only  a  short  time  perhaps  two  or  three  days,  was 
not  a  director  and  did  not  attend  any  meetings  of 
109  the  Board  of  Directors;  he  does  not  recall  the  names 
of  the  Board  of  Directors  but  his  recollection  is  that 
the  Directors  were  temporary  directors,  probably  furnished 
by  the  incorporating  company;  the  permanent  directors 
and  officers  had  not  then  been  installed;  he  assumes  that 
Paul  E.  Lesh,  Esq.  suggested  his  name  to  the  Director^  as 
a  vice  president  of  the  Washington  Properties  Company; 
the  organizing  of  the  Washington  Properties  Company  |was 
made  in  the  offices  of  Beekman,  Bogue  and  Clark  aj:  15 
Broad  Street,  New  York  City;  that  Beekman,  Bogue  and 
Clark  were  interested  in  the  case  but  witness  does  not  know 
whom  they  represented ;  that  Hay  S.  Harrington,  Esq.  was 
identified  with  the  same  law  office  as  witness,  was  one  of 
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the  secretaries  of  the  Washington  Properties  Company  in 
1932,  and  came  to  be  selected  as  secretary  in  the  same  man¬ 
ner  that  witness  was  selected  as  vice  president;  witness 
never  attended  a  directors’  meeting  and  both  he  and  Ray 
S.  Harrington,  were  appointed  for  the  purpose  of  execut¬ 
ing  a  mortgage;  that  witness  was  so  authorized  by  a  reso¬ 
lution  passed  by  the  directors  of  the  Wardman  Properties 
Company  and  presumes  he  was  shown  a  copy  of  said  reso¬ 
lution  by  Paul  E.  Lesh,  or  perhaps  by  Mr.  Becker  at  the 
Title  Company.  They  spent  a  day  at  the  Title  Company 
closing  the  transaction.  Witness  said  he  “suspects”  Mr. 
Lesh  showed  it  to  him. 

The  following  then  occurred  (tr.  163) : 

Mr.  Duvall:  Can  we  have  the  minute  book,  Mr.  Lesh,  of 
the  Washington  Properties  for — 

Mr.  Lesh  (interposing):  December  of  1932,  I  suppose? 

Mr.  Duvall:  December  of  1932,  yes. 

Mr.  Lesh:  Perhaps  I  can  concede  for  the  purposes  of 
the  case  what  you  want. 

Mr.  Duvall:  You  know  what  I  am  after? 

Mr.  Lesh:  No,  sir,  not  yet. 

Mr.  Duvall:  Mavbe  we  can  identifv  this. 

Mr.  Lesh:  I  am  willing  to  help.  I  put  it  down 

110  there.  I  thought  it  not  proper  to  volunteer. 

Mr.  Duvall:  I  am  glad  to  have  you  help  me  find 

111  the  resolution  here  which  refers  to  the  stock  propo¬ 
sition. 

Mr.  Lesh:  The  stock  proposition? 

Mr.  Duvall:  Stock  for  the  debentures.  They  passed  a 
resolution — 

Mr.  Lesh  (interposing):  Nick  would  not  know  about 
that. 

Mr.  Duvall:  You  may  cross-examine. 

Mr.  Lesh:  I  have  no  questions. 

The  witness  was  then  excused. 

Thereupon  counsel  for  plaintiff  offered  in  evidence  the 
“bankers’  agreement”  dated  September  15,  1928,  between 
Harry  Wardman,  James  D.  Hobbs  and  Thomas  P.  Bones 
(referred  to  as  the  “stockholders”),  Emory  L.  Coblentz 
(referred  to  as  “Coblentz”),  and  Halsey,  Stuart  &  Co., 
Inc.,  and  Hambleton  &  Co.,  Inc.  (referred  to  jointly  as  the 
“bankers”),  and  said  agreement  was  admitted  in  evidence 
and  marked  “Plaintiff’s  Exhibit  No.  4”. 
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Counsel  for  the  plaintiff  then  offered  in  evidence  a  copy 
of  the  By-laws  of  the  Wardman  Real  Estate  Properties, 
Inc*.,  which  was  admitted  in  evidence  and  marked  “  Plain¬ 
tiff’s  Exhibit  No.  5”.  Thereupon  the  following  occurred 
(tr.  172-174) : 

Mr.  Duvall:  I  will  read  from  that.  Article  II,  Section  1 
provides : 

“The  business  and  property  of  the  Corporation  shall  be 
conducted  and  managed  by  its  board  of  directors’’— jand  I 
will  skip — “The  holders  of  the  Class  A  Stock  shall  pe  en¬ 
titled,  to  the  exclusion  of  the  holders  of  Class  B  Stcjck,  to 
elect  one-third  of  the  members  of  the  Board  of  Directors 
of  the  Corporation  (to  be  called  (’lass  A  Directors)  and 
the  holders  of  the  Class  B  Stock  shall  be  entitled,  to  the 
exclusion  of  the  holders  of  the  Class  A  Stock,  to  eleci  two- 
thirds  of  the  members  of  the  Board  of  Directors  of  the 
Corporation  (to  be  called  Class  B  Directors).  Each  Di¬ 
rector  shall  hold  office  until  the  annual  meeting  held  next 
after  his  election  and  until  his  successor  shall  have  been 
duly  chosen  and  qualified,  or  until  he  shall  have  re- 
112  signed,  or  shall  have  been  removed.  The  Board  of 
Directors  shall  keep  full  and  fair  accounts  of  its 
transactions.” 

Then  I  will  read  from  Article  I,  Section  4,  entitled 
“Quorum”: 

“At  all  meetings  of  Stockholders,  the  presence  in  person 
or  by  proxy  of  the  holders  of  a  majority  of  the  Class  A 
Stock  and  of  a  majority  of  the  ('lass  B  Stock  shall  cjonsti- 
tute  a  quorum  for  the  transaction  of  business;  but  in  the 
absence  of  a  quorum  the  Stockholders  present  in  person  or 
by  proxy  at  the  time  and  place  fixed  by  Section  1  cjf  this 
Article  I  for  an  annual  meeting,  or  designated  in  the  [notice 
of  a  special  meeting,  or  at  the  time  and  place  of  any  ad¬ 
journment  thereof,  by  majority  vote  may  adjourn  the  meet¬ 
ing  from  time  to  time  without  notice  other  than  by  an¬ 
nouncement  at  the  meeting,  until  a  quorum  shall  attend. 
At  any  such  adjourned  meeting  at  which  a  quorum  shall 
be  present,  any  business  may  be  transacted  which  might 
have  been  transacted  at  the  meeting  as  originally  notified.” 

Then  there  is  Article  II,  Section  8  dealing  with  vacan¬ 
cies,  and  that  reads : 
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“Any  vacancy  in  the  Board  of  Directors  (whether  due  to 
death,  resignation,  retirement,  disqualification,  increase  in 
the  number  of  Directors  or  otherwise)  may  be  filled  by  a 
majority  of  the  remaining  Directors  although  such  ma¬ 
jority  is  less  than  a  quorum,  provided  that  the  vote  of  at 
least  one-half  of  the  remaining  Class  A  Directors  shall  be 
necessary  to  fill  a  vacancy  among  the  Class  A  Directors, 
and  likewise,  the  vote  of  at  least  one-half  of  the  remaining 
Class  B  Directors  shall  be  necessary  to  fill  a  vacancy  among 
the  Class  B  Directors.  In  the  event  that  the  Directors  shall 
fail,  within  thirty  days,  to  fill  such  vacancies,  as  aforesaid, 
the  vacancies  shall  be  filled  by  the  Stockholders  of  the  class 
or  classes  of  stock  affected  at  a  special  meeting  which  shall 
be  forthwith  called  by  the  Secretary  for  that  purpose.  In 
case  vacancies  exist  only  among  the  Directors  elected 
113  by  one  class  of  the  Stockholders  no  notice  of  such 
meeting  need  be  given  to  the  other  class  of  Stock¬ 
holders.” 

Then  Article  III  deals  with  committees  and  Section  1  has 
to  do  with  the  executive  committee,  and  it  reads  in  part : 

“The  Board  of  Directors,  by  resolution  adopted  by  not 
less  than  a  majority  of  the  whole  Board  of  Directors  (in¬ 
cluding  a  majority  of  the  (’lass  A  Directors  and  a  majority 
of  the  Class  B  Directors),  may  provide  for  an  Executive 
Committee  of  two  or  more  Directors.  *  #  ” 

Then,  Article  IV,  Section  4-a  has  to  do  with  the  Comp¬ 
troller  : 

“The  Comptroller  shall  have  charge  of  the  general  ac¬ 
counting  books,  accounting  records  and  forms  of  the  Cor¬ 
poration.  He  shall  maintain  adequate  systems  of  account¬ 
ing  and  auditing.  He  or  his  duly  appointed  representative 
shall  approve  all  disbursement  vouchers  drawn  on  the  gen¬ 
eral  funds  of  the  Corporation  prior  to  payment  thereof, 
when  the  same  are  supported  by  duly  authorized  contracts 
or  other  proper  authority  and  documents.  He  shall  keep 
himself  advised  of  the  finances  of  the  Corporation  and  fur¬ 
nish  full  information  relating  to  the  same,  to  the  President, 
and  the  Board  of  Directors,  and  shall  prepare  the  Corpo¬ 
ration’s  balance  sheets,  income  accounts  and  other  financial 
statements  or  reports.  He  shall  also  perform  such  other 
duties  as  may  be  prescribed  by  the  President,  or  the  Board 
of  Directors.” 
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Article  IV,  Section  11  has  to  do  with  removal  and  reads: 

“Any  officer  of  the  Corporation  may  be  removed,  with 
or  without  cause,  by  vote,  of  a  majority  of  the  entire  Board 
of  Directors  at  a  meeting  called  for  that  purpose,  or  (ex¬ 
cept  in  case  of  an  officer  elected  by  the  Board  of  Directors) 
by  the  Executive  Committee  or  by  an  officer  upon  whom 
such  power  of  removal  may  have  been  conferred,  provided 
that  the  Comptroller  shall  not  be  removed  from  of- 
114  fice  unless  a  majority  of  the  Class  A  Directors  shall 
have  voted  for  such  removal.” 

Thereupon  counsel  for  Washington  Properties,  Inc.  stip¬ 
ulated  that  the  By-laws  as  read  from  were  in  effect  in  the 

•> 

year  1928  and  were  certified  as  being  true  and  correct  un¬ 
der  date  of  August  17,  1928 ;  and  also  that  the  By-laws  of 
the  Wardman  Construction  Company  were  similar,  if  not 
identical,  to  the  By-laws  of  the  Wardman  Real  Estate 
Properties,  Inc. 

Thereupon  counsel  for  the  plaintiff  offered  in  evidence 
a  certain  stipulation  entered  into  and  entitled  “In  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Cjolum- 
bia,  Margaret  Jean  Calvin,  Plaintiff,  vs.  Washington  [Prop¬ 
erties,  Inc.,  Wardman  Real  Estate  Properties,  Inc.,  Defen¬ 
dants,  Equity  No.  61,183,”  signed  as  of  November  30l  1938 
by  Paul  E.  Lesh,  attorney  for  Washington  Properties,  Inc., 
Defendant  and  Edward  S.  Duvall,  attorney  for  Margaret 
Jean  Calvin,  Plaintiff;  and  said  stipulation  was  admitted 
in  evidence  and  marked  “Plaintiff’s  Exhibit  6”.  (Tr,  176) 

Counsel  for  plaintiff  then  offered  in  evidence  minutes  of 
a  special  meeting  of  the  Board  of  Directors  of  the  Wash¬ 
ington  Properties,  Inc.,  held  on  December  22,  1932,  at  three 
o’clock  P.  M.  at  15  Broad  Street,  New  York  City,  which 
was  admitted  in  evidence  and  marked  “Plaintiff’s  Exhibit 
No.  7”.  The  following  then  occurred:  (tr.  178-181). 

Mr.  Duvall:  Reading  from  these  minutes,  I  find  this: 

“There  were  present:  Messrs.  Samuel  C.  Wood,  JD.  P. 
Mitchell,  Jr.,  and  David  H.  Jackman,  being  all  of  tl|ie  di¬ 
rectors. 

“Mr.  Wood,  president  of  the  corporation,  acted  as  chair¬ 
man  of  the  meeting,  and  Mr.  Jackson,  the  secretary  of  the 
corporation,  as  secretary  of  the  meeting. 

“The  secretary  presented  to  the  meeting  a  written  waiver 
of  notice  signed  by  each  of  the  directors. 
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“The  chairman  presented  to  the  meeting  a  form 

115  of  certificate  for  shares  of  the  common  stock  of  the 
corporation;  and  upon  motion  duly  made,  seconded, 

and  carried,  it  was 

“Resolved,  that  the  form  of  certificate  for  shares  of  the 
common  stock  as  presented  to  this  meeting  be,  and  it  here¬ 
by  is,  adopted  as  and  for  the  form  of  certificate  for  shares 
of  the  common  stock  of  the  corporation. 

“Messrs.  Arthur  G.  Nichols,  Jr.,  and  R.  S.  Harrington 
were  thereupon  nominated  and  elected  by  a  majority  of  the 
directors  as  vice  president  and  assistant  secretary,  respec¬ 
tively,  to  serve  for  the  ensuing  year  and  until  their  suc¬ 
cessors  shall  be  duly  elected  and  qualify. 

“The  Chairman  then  referred  to  an  agreement  between 
this  corporation  and  the  reorganization  managers  under 
the  plan  and  agreement  of  reorganization  of  Wardman 
Real  Estate  Properties,  Inc.,  dated  July  22, 1931,  and  stated 
that  pursuant  to  said  agreement  representatives  of  said 
reorganization  managers  had  bid  for  certain  properties  of 
Wardman  Real  Estate  Properties,  Inc.,  at  the  foreclosure 
sale  held  October  21,  1932,  for  an  aggregate  price  of  $2,- 
804,000  and  that  said  bids  had  been  accepted  and  assigned 
to  this  corporation  and  that  said  sale  had  been  confirmed 
by  the  Supreme  Court  of  the  District  of  Columbia  by  order 
dated  December  1,  1932. 

“Upon  motion  duly  made,  seconded,  and  carried,  it  was 

“Resolved,  that  the  proper  officers  of  the  corporation  be, 
and  they  hereby  are,  authorized,  empowered,  and  directed 
in  behalf  of  the  corporation  to  acquire  in  the  name  of  the 
corporation  the  properties  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  sold  at  the  foreclosure  sale  held  October  21, 
1932,  in  Equity  Cause  No.  53,117,  in  the  Supreme  Court  of 
the  District  of  Columbia  and,  in  accordance  with  the  terms 
of  the  bids  assigned  to  this  corporation  by  Messrs.  Paul 
Brunn  and  Milton  Schillback,  and  to  make  payment  of  the 
purchase  price  as  provided  in  said  bid  and  in  the  decree 
of  sale  in  the  said  cause.” 

116  Now,  there  is  another  place  where  there  is  another 
resolution  and  that  reads: 

“Resolved,  that  in  accordance  with  the  agreement  be¬ 
tween  this  corporation  and  Leonard  L.  Stanley,  and  George 
G.  Schriver,  as  reorganization  managers,  dated  October  21, 


» 


f 
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1932,  the  proper  officers  of  this  corporation  are  hereby  au¬ 
thorized,  empowered,  and  directed  to  deliver  in  accordance 
with  the  directions  of  said  reorganization  managers,  20- 
year  7  per  cent  general  mortgage  income  bonds  (not  in 
excess  of  $10,963,000)  and  certificates  for  common  stock 
of  the  corporation  (not  exceeding  46,181  shares)  upon  re¬ 
ceipt  by  this  corporation  from  the  reorganization  managers 
of  first  and  refunding  mortgages  gold  bounds  of  Waijdman 
Real  Estate  Properties,  Inc.,  $2,500,000.  General  morjtgage 
gold  bonds  of  Wardman  Real  Estate  Properties,  Inc^,  and 


2-vear  notes  of  Wardman  Real  Estate  Properties,]  Inc., 
upon  the  following  basis: 

“For  each  $500  principal  amount  of  first  and  refunding 


mortgage  gold  bonds,  $500  principal  amount  of  20-vear 
7  per  cent  general  mortgage  income  bonds  and  one  share 
of  common  stock  of  this  corporation. 

“For  each  $500  principal  amount  of  6V2  per  cent  gold 
debentures  of  Wardman  Realty  and  Construction  Co.  (with 
the  coupons  maturing  June  1,  1931,  and  subsequently  ma¬ 
turing  coupons  attached)  five  shares  of  the  common  stock 
of  this  corporation  (the  above-mentioned  $2,500,000  general 
mortgage  bonds  being,  at  the  election  of  this  corporation 
received  in  lieu  of  said  debentures). 

“For  each  $200  principal  amount  of  2-year  notes  of 
Wardman  Real  Estate  Properties,  Inc.  (including  accrued 
interest  thereon)  one  share  of  the  common  stock  of  this 
corporation;  and  be  it  further 

“Resolved,  That  accordingly,  upon  receipt  from  the  re¬ 
organization  managers  of  $10,263,000  principal  amount  of 
first  and  refunding  mortgage  gold  bonds  of  Ward- 
117  man  Real  Estate  Properties,  Inc.,  the  following  reso¬ 
lution  shall  be  effective: 

“Resolved,  That  Central  Hanover  Bank  and  Trust  Co., 
corporate  trustee  under  indenture  of  mortgage  and  deed 
of  trust  from  this  corporation  to  Central  Hanover  Bank 
and  Trust  Co.,  and  Frank  Wolfe,  as  trustees,  dated  as  of 
November  1,  1932,  be  and  it  hereby  is  directed  to  authenti¬ 
cate  and  deliver  $10,263,000  principal  amount  of  20-ivear 
7  per  cent  general  mortgage  income  bonds  of  this  company 
pursuant  to  the  terms  of  article  III  of  said  indentur^,  to 
or  as  directed  by  Leonard  L.  Stanley  and  Georg^  G. 
Shriver,  the  reorganization  managers  under  the  plan] and 
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agreement  of  reorganization  of  Wardman  Real  Estate 
Properties,  Inc.,  dated  as  of  July  22,  1931 ;  and 

“Be  it  further  resolved,  That  this  board  of  directors 
values  the  consideration  to  be  received  by  this  corporation 
in  payment  for  its  shares  of  common  stock  as  aforesaid,  at 
$1  per  share;  and 

“Be  it  further  resolved,  that  all  shares  of  common  stock 
so  to  be  issued  shall  be  full-paid  and  non-assessable.” 

Counsel  for  plaintiff  then  announced  that  Mr.  Moran, 
Receiver,  in  response  to  a  subpoena  duces  tecum  had  pro¬ 
duced  a  book  which  purported  to  be  the  corporate  records 
of  the  Wardman  Corporation,  the  title  of  which  is  “Ward- 
man  Companies  Financing,  1928”;  that  said  book  con¬ 
tained  the  Bankers’  Contract,  which  was  in  evidence,  a 
printed  copy  of  the  various  mortgages,  likewise  in  evidence, 
and  a  copy  of  the  Voting  Trust  Agreement  of  Wardman 
Realty  and  Construction  Company.  Said  book  contained 
a  printed  copy  of  an  agreement  entitled  “Wardman  Realty 
and  Construction  Company,  Voting  Trust  Agreement,  Cen¬ 
tral  Union  Trust  Company  of  New  York,  Agent  for  Voting 
Trustee,  dated  as  of  September  1,  1928.”  Counsel  for 
Washington  Properties,  Inc.,  conceded  the  authenticity  of 
said  agreement,  which  referred  only  to  Class  A  stock 
118  of  the  Wardman  Realty  and  Construction  Company. 

Counsel  for  plaintiff  offered  in  evidence  the  said 
agreement,  which  was  admitted  in  evidence  and  marked 
“Plaintiff’s  Exhibit  No.  8”.  The  following  then  occurred: 
(Tr.  183-184) 

Mr.  Duvall:  I  want  to  refer  to  the  fact  that  this  docu¬ 
ment  states  that  the  company  has  been  organized  and  in  a 
“whereas”  it  says: 

“Whereas,  the  company  has  been  organized  with  an 
authorized  capital  stock  consisting  of  25,000  shares  with¬ 
out  par  value  of  Class  A  stock  and  75,000  shares  without 
par  value  of  Class  B  stock,  to  acquire  part  of  the  property 
and  assets  formerly  owned  by  Wardman  Corporation,  a 
Virginia  corporation,  and  the  stockholders,  parties  hereto, 
deem  it  to  be  for  the  benefit  and  protection  of  themselves, 
the  company  and  the  holders  of  obligations  about  to  be 
issued  by  the  company  and  by  another  corporation  the 
stock  of  which  will  be  owned  by  the  company,  that  the 
shares  of  Class  A  stock  in  the  company  owned  by  them  be 
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transferred  to  the  Voting  Trustees  for  the  purpose  of  vest¬ 
ing  in  them  the  right  to  vote  thereon  for  a  period  not  ex¬ 
ceeding  10  years  upon  the  terms  and  conditions  hereinafter 
stated.” 

The  agreement  is  dated  as  of  September  1,  1928,  and  is 
made  between  all  stockholders  having  voting  righi:s  of 
“Wardman  Realty  Construction  Company,  a  Maryland 
corporation,  hereinafter  called  the  Company” — that  is  as 
it  reads  here — “who  may  become  parties  to  this  agreement 
as  hereinafter  provided,  each  for  himself  and  not  for  the 
others,  hereinafter  called  the  stockholders,  parties  of  the 
first  part,  and  James  C.  Stephens,  Cassius  M.  Clay  and 
George  G.  Shriver  as  trustees  hereinafter  called  the  voting 
trustees,  parties  of  the  second  part.” 

Now,  I  have  read  the  “whereas”  under  which  thle  or¬ 
ganization  was  formed,  and  it  further  states  that  th^  cer¬ 
tificates  “representing  such  stock  shall  be  surrenderee!  and 
canceled  and  a  certificate  or  certificates  therefor  is- 
119  sued  to  the  voting  trustees  in  which  it  shall  appear 
that  such  certificate  or  certificates  are  issued  pur¬ 
suant  to  this  agreement ;  thereupon  only  the  voting  trus¬ 
tees  may  vote  upon  such  stock  during  the  period  specified 
in  this  agreement.  The  certificate  or  certificates  issued  to 
the  voting  trustees,  as  aforesaid,  shall  be  marked  or  en¬ 
dorsed  ‘not  negotiable’  and  shall  be  deposited  with  Central 
Union  Trust  Company  of  New  York  at  its  principal  office 
in  the  Borough  of  Manhattan,  city  and  state  of  New  York, 
as  the  agent  of  the  voting  trustees  hereinafter  sometimes 
called  the  agents,  and  the  voting  trustees  shall  not  be  liable 
for  any  loss  of  such  certificate  or  certificates  by  the  ag^nt.” 

Counsel  for  plaintiff  and  counsel  for  Wardman  Proper¬ 
ties,  Inc.,  then  stipulated,  that  said  agreement,  l))eing 
“Plaintiff’s  Exhibit  8”  was  signed  by  James  C.  Stephens, 
Cassius  M.  Clay,  and  George  C.  Shriver,  Voting  Trustees, 
with  the  name  of  the  witnesses  as  to  each  of  the  signatures 
opposite;  and  under  the  title  “Stockholders  Signatures” 
was  signed  “Wardman  Corporation,  by  Thomas  P.  Bones, 
Vice-President”,  with  the  address  of  1437  K  Street,  North¬ 
west,  Washington,  D.  C.,  and  the  number  and  cla$s  of 
shares  25,000  shares  Class  A. 

Counsel  for  plaintiff  then  offered  in  evidence  extracts 
from  the  minutes  of  an  adjourned  meeting  of  the  Board  of 
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Directors  of  Wardman  Corporation,  held  at  the  office  of 
the  company,  1437  K  Street,  on  September  24,  1928;  and 
the  extract  of  said  minutes  was  admitted  in  evidence  and 
marked  “Plaintiff’s  Exhibit  No.  9”.  The  following  then 
occurred:  (Tr.  187-188) 

Mr.  Duvall  (reading):  “The  following  Class  A  direc¬ 
tors  were  present:  Messrs.  Bryan  and  Marshall. 

“The  following  Class  B  directors  were  present:  Messrs. 
Bones,  Hobbs,  Quinter,  and  Wright. 

“In  the  absence  of  the  president,  Mr.  Bones  pre- 
120  sided  and  Secretary  Quinter  performed  the  duties 
of  that  office. 

“The  Secretary  presented  to  the  meeting  a  form  of  vot¬ 
ing  trust  agreement  dated  as  of  September  1,  1928,  pro¬ 
viding  for  the  transfer  of  all  of  the  shares  of  Class  A  Stock 
of  Wardman  Realty  and  Construction  Company  owned  by 
Wardman  Corporation,  to  James  C.  Stephens,  Cassius  M. 
Clay  and  George  G.  Shriver  as  voting  trustees  for  the  pur¬ 
pose  of  vesting  in  them  the  right  to  vote  on  such  stock  for 
a  period  not  exceeding  ten  years  upon  the  terms  and  con¬ 
ditions  stated  in  such  voting  trust  agreement. 

“Upon  motion  duly  made,  seconded  and  unanimously 
carried,  a  majority  of  the  Class  A  directors  and  a  majority 
of  the  Class  B  directors  having  voted  in  the  affirmative, 
it  was 

“Resolved  that  the  form  of  voting  trust  agreement  dated 
as  of  September  1,  1928,  providing  for  the  transfer  of 
25,000  shares  without  par  value  of  Class  A  stock  of  Ward- 
man  Realty  and  Construction  Company,  being  the  entire 
authorized  amount  of  such  stock,  owned  by  Wardman  Cor¬ 
poration,  to  James  C.  Stephens,  Cassius  M.  Clay  and 
George  C.  Shriver,  as  voting  trustees  for  the  purpose  of 
vesting  in  them  the  right  to  vote  on  such  stock  for  a  period 
not  exceeding  ten  years  upon  the  terms  and  conditions 
stated  in  said  voting  trust  agreement,  be  and  the  same 
hereby  is  approved. 

“Further  resolved  that  the  proper  officer  or  officers  of 
Wardman  Corporation  be  and  hereby  are  authorized  to 
execute  said  voting  trust  agreement  for  and  in  behalf  of 
the  Corporation;  to  cause  a  duplicate  of  said  voting  trust 
agreement  to  be  filed  in  the  principal  office  of  Wardman 
Realty  and  Construction  Company  in  Baltimore,  Maryland, 
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and  an  original  counterpart  of  said  voting  trust  agreement 
to  be  filed  with  Central  Union  Trust  Company  of  New 
York,  the  agent  of  the  voting  trustees;  and  to  do  all  otfier 
acts  and  things  necessary  to  make  said  voting  trust  agree¬ 
ment  fully  effective  and  binding. 

“Further  resolved  that  the  president  or  a  vice- 

121  president  and  the  secretary  or  an  assistant  secretary 
or  the  treasurer  or  an  assistant  treasurer  of  Ward- 

man  Corporation  are  authorized  and  directed  to  indorse 
in  blank  on  behalf  of  this  corporation  certificates  for  25,1)00 
shares  without  par  value  of  (’lass  A  stock  of  Wardman 
Realty  and  Construction  Company  standing  in  the  name 
of  this  Corporation,  and  to  deliver  such  certificates  to  or 
upon  the  order  of  the  voting  trustees  named  in  said  voting 
trust  agreement. 

“Upon  motion  duly  made  and  carried,  the  meeting  ad¬ 
journed  to  September  25,  192S,  at  twelve  o’clock,  noon.” 
That  is  signed  by  Hubbert  R.  Quinter,  secretary. 

Counsel  for  plaintiff  then  offered  in  evidence  extracts 
from  the  minutes  of  an  adjourned  meeting  of  the  Board  of 
Directors  of  Wardman  Corporation,  held  at  the  office  of 
the  company,  1437  K  Street,  on  September  20,  1928,  at 
twelve  o’clock  noon,  and  said  extract  was  received  in  evi¬ 
dence  and  marked  “Plaintiff’s  Exhibit  Xo.  10”.  Counsel 
for  plaintiff  then  read  from  said  extract  as  follows:  (Tr. 
190-191) 

“The  following  (’lass  A  director  was  present:  Air. 
Jaquelin  A.  Marshall. 

“The  following  (’lass  B  directors  were  present:  Messrs. 
Wardman,  Bones,  Hobbs,  Quinter,  Wright,  and  Ershler.” 
Mr.  Lesh:  And  Mr.  Harry  Wardman  was  in  the  chair. 
Mr.  Duvall:  You  want  that  in  there? 

Mr.  Lesh:  You  read  him  before  when  he  was  not  there. 
Mr.  Duvall  (reading) :  “Mr.  Harry  Wardman  was  in  the 
chair  and  Secretary  Quinter  performed  the  duties  of  that 
office. 

“Upon  motion  duly  made  and  carried,  the  following 
resolution  was  unanimously  adopted: 

“Be  it  resolved  that  the  proper  officers  of  this  corpora¬ 
tion  are  hereby  directed  to  endorse  and  cause  to  be  deliv¬ 
ered  unto  the  Central  Union  Trust  Company  of  New 

122  York  certificates  for  twenty-five  thousand  shares  of 
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the  Class  A  stock  of  Wardman  Realty  and  Construc¬ 
tion  Company  in  accordance  with  the  contracts  and  finan¬ 
cial  plans  of  the  Corporation  heretofore  adopted. 

“The  secretary  submitted  to  the  meeting  proposed  forms 
of  stock  certificates  which,  upon  motion  duly  made  and 
carried,  were  ratified  and  adopted  as  the  form  of  stock  cer¬ 
tificates  for  this  corporation  and  the  secretary  was  in¬ 
structed  to  incorporate  specimen  copies  thereof  in  the  min¬ 
utes  of  this  meeting. 

“There  being  no  further  business,  upon  motion  duly 
made  and  seconded,  the  meeting  adjourned  to  September 
21,  1928,  at  twelve  o’clock,  Noon.” 

That  is  signed  by  Hubbert  R.  Quinter. 

Counsel  for  plaintiff  then  offered  in  evidence  the  depo¬ 
sition  of  James  D.  Hobbs,  consisting  of  interrogatories, 
answers  thereto,  cross-interrogatories,  and  answers  there¬ 
to,  which  were  admitted  in  evidence;  and  said  deposition 
was  marked  “Plaintiff’s  Exhibit  No.  11”  and  the  afore¬ 
said  papers  comprising  the  same  were  respectively  marked 
“11-A”,  “11-B”,  “11-C”  and  “11-D”. 

Counsel  for  plaintiff  then  offered  in  evidence  a  printed 
circular  contained  in  the  aforesaid  book  entitled  “Ward- 
man  Companies  Financing  1928”,  and  the  same  was  ad¬ 
mitted  in  evidence  under  the  following  ruling  of  the  Court : 
(tr.  195-196). 

The  Court :  I  am  willing  to  admit  it  as  something  issued 
at  that  time,  but  the  defendant  here  is  not  to  be  bound  by 
some  copy  of  some  appraisement  made  by  someone  when 
the  appraisal  is  not  before  any  court  and  the  appraiser  is 
not  before  the  court  and  is  not  subject  to  cross  examina¬ 
tion.  #  *  *  I  will  allow  it  in  evidence  as  a  fact  that  there 
was  a  circular  sent  out  and  that  that  circular  contained 
the  statement  in  it  that  there  was  an  appraisal  by 

123  so  and  so  of  so  much. 

Mr.  Duvall:  I  did  not  hope  to  go  beyond  that. 

Said  circular  as  so  admitted  in  evidence  was  marked 
“Plaintiff’s  Exhibit  No.  12”. 

124  Counsel  for  plaintiff  then  offered  in  evidence  a 
printed  copy  of  the  plan  of  reorganization  of  Ward- 

man  Real  Estate  Properties,  Inc.,  entitled  “Plan  and 
Agreement  of  Reorganization,  dated  July  22,  1931”,  which 
was  admitted  in  evidence,  and  marked  “Plaintiff’s  Exhibit 
No.  13”. 
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Thomas  D.  Carson  was  next  called  as  a  witness  for  land 
on  behalf  of  the  plaintiff,  and  upon  direct  examination  tes¬ 
tified  as  follows:  (Tr.  198-248) 

That  he  is  President  of  the  defendant  Washington  Prop¬ 
erties,  Inc.,  and  has  been  such  since  December  31,  1932, 
when  he  took  over  from  the  Receivers  some  ten  real  estate 
properties  which  it  had  acquired  at  a  trustees  sale;  :hat 
prior  to  that  time  he  had  been  one  of  the  Receivers  in  the 
equity  cause,  wherein  Central  Hanover  Bank  &  Trust  Com¬ 
pany  was  plaintiff,  and  was  foreclosing  on  the  Wardman 
Park  and  other  properties  under  a  mortgage  involved  in 
said  sale ;  that  when  he  took  over  said  properties  and  began 
to  operate  them  for  the  Washington  Properties  Company 
he  had  resigned  as  one  of  said  Court  Receivers,  but  does 
not  believe  that  his  resignation  had  been  accepted;  i:hat 
for  a  time  he  was  Vice-President  of  Wardman  Real  Esjtate 
Properties,  Incorporated,  and  also  a  Class  B  director;  jhat 
he  then  resigned  and  was  later  re-elected  a  Class  A  direc¬ 
tor  and  subsequently  resigned  as  a  Class  A  director  land 
was  elected  a  Class  B  director;  that  he  was  made  President 
of  Wardman  Real  Estate  Properties,  Inc.,  just  prior  to  the 
default  of  interest  on  the  First  and  Refunding  Mortgage 
Bonds;  that  at  the  time  he  was  Vice-President  of  Wardman 
Real  Estate  Properties  he  was  also  Vice-President  of  the 
two  affiliate  companies,  namely,  Vice-President  of  Ward- 
man  Realty  and  Construction  Company,  and  Wardman 
Corporation,  and  was  likewise  a  Director;  that  he  was 
never  a  class  A  director  but  was  a  Class  B  director  of 
Wardman  Corporation,  and  Mr.  Stanley  and  Mr.  Shriver 
were  Class  A  directors  during  some  of  the  time  that 


125  witness  was  connected  with  them;  that  from  the  pe¬ 
riod  when  he  came  to  the  Wardman  companies,  and 
by  this  statement  witness  meant  the  three  companies  col¬ 
lectively,  just  after  the  financing  in  October,  1928,  until  he 
left  Washington  on  the  15th  of  July,  1929,  he  was  an  officer 
of  all  three  companies  and  held  the  same  office  and  w^s  a 
Class  B  director  in  all  three  companies;  that  immediately 
prior  to  the  time  that  he  was  employed  by  the  Wardman 
Companies  collectively  he  was  a  National  Bank  Examiner, 
working  in  the  Fifth  Federal  Reserve  District,  which  em¬ 


braced  Baltimore,  Washington,  and  Richmond ;  that  in  the 
course  of  his  work  as  a  Bank  Examiner  he  never  met  Mr. 
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Shriver  or  Mr.  Hambleton;  that  he  did  meet  Mr.  Hamble- 
ton  as  a  result  of  a  suggestion  made  by  Ex-Senator  Howard 
Sutherland  in  August,  1928;  that  on  this  occasion  Mr. 
Hambleton  advised  witness  that  he  and  other  bankers  were 
contemplating  some  financing  for  Mr.  Wardman;  that  they 
were  looking  for  a  comptroller  and  asked  witness  if  he 
would  be  interested  in  the  job;  that  Mr.  Hambleton  checked 
with  some  of  his  associates,  however,  and  advised  witness 
that  he  believed  the  job  had  been  filled;  that  witness  was 
not  interested  in  the  job  and  had  told  Mr.  Hambleton  so. 
The  following  then  occurred:  (TV.  204-210) 

Q.  Well,  how  do  you  account  for  your  selection  to  be  an 

officer  or  an  associate  or  an  employee  of  this  set-up  after 

the  bankers  agreement  or  at  about  that  time?  A.  I  do  not 

know.  I  do  not  know  unless — I  don ’t  know.  I  do  not  know 

how,  exactly  how*  it  was.  I  was  recommended  and  sent  to 

Howard  Southerland  bv  one  of  mv  friends  here  in  Wash- 

+  • 

ington,  a  local  banker.  I  saw  him  a  few  days  after  I  talked 
to  Mr.  Hambleton.  He  said,  “Did  vou — Were  vou  inter- 
ested  in  what  happened  on  the  job  over  in  Baltimore?’’ 
and  I  said,  “No,  and  in  addition  to  that  the  job  has  already 
been  filled  and  it  is  closed,  the  matter  is  closed.’’  I  thanked 
him  for  giving  me  this  reference  and  went  away. 

126  I  went  on  my  vacation  the  latter  part  of  August, 
1928.  A  few  days  after  that  1  had  a  wire  from  this 
man  asking  me  to  come  back  to  Washington  and  see  Mr. 
Harry  Wardman,  that  the  matter  was  not  closed. 

I  came  back  to  Washington  and  I  saw  Harry  Wardman 
in  his  office  at  1437  K  Street  and  I  talked  with  him,  and 
Mr.  Emery  L.  Coblentz  came  in  the  room  while  the  con¬ 
versation  was  going  on,  and  there  a  proposal  was  made  to 
me  to  come  with  this  company  as  a  vice  president,  with 
these  companies  as  a  vice  president,  which  proposal  I  ac¬ 
cepted,  conditioned  upon  the  financing — as  that  later  went 
through — going  through,  and  that  I  would  come  with  them 
after  that  time. 

Q.  How  soon  did  you  take  up  your  work  with  them  ?  A. 
Almost — well,  very  shortly  after  the  financing  went 
through.  Possibly — almost  you  might  say  sort  of  con¬ 
tinuously.  The  financing  went  through  about  the  first  of 
October  and  I  came  about  the  first  of  October. 


flo  as 
A. 
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Q.  Did  you  just  walk  in  Wardman ’s  office,  or  did  some 
one  take  von  there  and  introduce  vou,  or  did  vou  hdve  a 
letter  of  introduction  or  anything  of  that  sort  with  the)  first 
meeting  with  him?  A.  The  first  meeting  with  Mr.  Ward- 
man  at  his  office* 

Q.  Yes.  A.  Unless  the  man  who  originally  sent  iJie  to 
Mr.  Southerland  had  called  Mr.  Wardman,  called  him,  I 
had  no  introduction.  1  knew  Mr.  Wardmen.  I  had  me|t  him 
before.  I  had  lived  in  this  town,  oh,  several  years  b|efore 
that,  and  although  I  did  not  know  Mr.  Wardman  intimately, 
I  knew  him. 

Q.  You  had  had  no  business  relations  with  him  before 
you  came  with  this  set-up?  A.  No,  sir. 

Q.  What  was  the  work  that  you  were  required  to 
vice  president  of  these  various  corporations? 

127  I  assisted  Mr.  Hobbs  who  was  also  a  vice  President 
and  sometimes  a  treasurer  in  the  financial  work  of 
the  companies. 

Q.  Now,  may  I  ask  who  requested  you  to  be  the 
dent  of  the  Washington  Properties,  Inc.?  A.  I  am  tjrving 
to  remember  exactly  how  it  happened. 

Q.  Surely.  A.  In  the  latter  part  of  February,  193 
Stanley — 

Q.  (Interposing)  Leonard  L.  Stanley?  A.  Leonard  L. 
Stanley,  called  Mr.  Sh river,  George  G.  Shriver,  for 
I  was  working  at  that  time  with  Hanibleton  and  Company 
and  told  him  it  appeared  that  the  Wardman  Properties 
would  not  pay  the  interest  due  on  the  First  Refu 
Mortgage  Bonds  on  the  1st  of  March,  and  asked  if  I 
be  detailed  to  go  to  Washington  and  see  what  the  situation 
was. 

The  properties  were  then  being  run  under  the  direction 
of  Mr.  J.  Reid  Lane,  who  was  operating  under  the  name  of 
Hotels  Management  and  Security  Corporation,  if  I  aim  not 
mistaken,  and  who  controlled  or  operated  the  eleven 
erties  at  that  time  in  the  Properties  Company,  and 
three  properties  which  were  in  the  Construction  Coujipany, 
the  Wardman  Realty  and  Construction  Company. 

I  came  to  Washington. 

The  company  was  in  desperate  straits  financially,  and 
the  Wardman  Properties  Company  was.  There  was 
000  interest  due  in  a  very  short  time,  one  hundre 
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thousand  dollars  due  the  trade,  an  aggregate  pay  roll  of 
about  $30,000,  taxes  due  within  thirty  days  of  something 
like  $100,000,  real  estate  taxes,  and  as  I  remember  it,  the 
afternoon  I  took  over  there  were  $5,800  of  clear  cash  in 
the  bank,  cash  available. 

By  Mr.  Lesh: 

Q.  Did  you  lay  a  date  there,  or  about?  A.  Mr.  Lesh, 
that  was  the — I  should  sav  it  was  about  the  26th  or 

128  the  27th  of  February  when  I  came. 

Q.  Of  what  year?  A.  1931.  Mr.  Lane  was  not 
anxious  to  continue  to  be  president. 

Mr.  Duvall:  Let  me  interrupt  you  there  before  I  forget 
this  inquiry: 

By  Mr.  Duvall: 

Q.  Were  you  out  of  Washington  at  that  time?  A.  Oh, 
yes. 

Q.  Where  were  you?  A.  1  had  been  away  and  I  had 
worked  in  Baltimore  and  in  New  York. 

Q.  Had  you  interrupted  your  service  with  these  corpora¬ 
tions?  A.  Oh,  yes. 

Q.  When?  A.  On  the  15th  day  of  July,  1929. 

Q.  Now  you  may  proceed.  A.  As  I  say,  with  these  facts 
facing  him,  Mr.  Lane,  then  president  of  the  company,  was 
not  anxious  to  proceed.  1  happened  to  be  here — 

Q.  (Interposing)  The  only  way  to  proceed  was  like  the 
fellow  Hughes  who  Hew  back  to  Dublin  ? 

Mr.  Lesh:  Was  it  Hughes? 

The  Witness:  The  properties  had  to  operate.  Some¬ 
one  had  to  operate  them.  Mr.  Shrivel*  said,  “You  stay  over 
there  and  see  what  you  can  do  with  them.’’ 

Mr.  Stanley  said,  “Well,  will  you  take  the  place  of  presi¬ 
dent? 

I  said,  “Someone  has  to  sign  checks  and  someone  has 
to  run  things,  the  things  have  to  go  on,  the  things  have  to 
go  on  and  this  is  a  big  organization.  Yes,  I  will  be  presi¬ 
dent.” 

I  was  selected  then  president  of  the  company  and 

129  continued  president  of  the  company  until  the  re¬ 
ceiver  was  appointed  in  July  of  that  year. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INp.  101 

Mr.  Lesh:  Mr.  Duvall,  I  may  have  misunderstood  your 
question.  Was  your  question  to  the  witness,  the  question 
he  has  been  answering,  How  did  he  come  to  become  presi¬ 
dent  of  the  Wardman  Real  Estate  Properties? 

Mr.  Duvall:  No,  but  I  won’t  move  to  strike  it.  I  will 
just  cover  the  ground  again. 

Mr.  Lesh:  I  am  sure  the  witness  from  the  finality | of  his 
answer  thought  he  was  being  asked  how  he  came  |  to  be 
president  of  the  Wardman  Real  Estate  Properties. 

Mr.  Duvall:  If  you  have  no  objection  to  that  remaining, 
it  will  save  me  going  over  the  ground  again. 

Mr.  Lesh:  No,  but  just  that  there  be  no  misunderstand¬ 
ing— 

By  Mr.  Lesh: 

Q.  (Interposing)  Is  that  what  you  think  you  arq  being 
asked?  A.  Yes. 

Mr.  Duvall:  Yes. 

Mr.  Lesh:  Let  the  reporter  hear  you  say  that.  You 
just  nodded  your  head. 

The  Witness:  Yes. 

The  Court:  As  a  matter  of  fact,  the  question  was,  How 
did  he  happen  to  be  president  of  the  Washington  I  Prop¬ 
erties  or  how  did  he  happen  to  become  president  [of  the 
Washington  Properties. 


Mr.  Lesh:  That  is  different,  quite  a  different  question. 
By  the  Court: 

Q.  You  did  not  understand  that?  A.  I  did  not  under¬ 
stand  that. 

If  you  want  me  to  answer  as  to  the  Washington)  Prop¬ 
erties — 


Mr.  Duvall  (interposing:  I  will,  but  that  answer  relates 
how  you  became  president  of  the  Wardman  Real  Estate 
Properties. 

130  The  Witness:  That  is  right. 

By  Mr.  Duvall: 

Q.  How  do  you  account  for  your  being  selected  to  serve 
as  president  of  the  new  company,  the  Washington)  Prop¬ 
erties,  Inc.?  A.  1  can  only  tell  you  the  cireumstanc 
Q.  Let  us  have  them.  A.  Of  my  selection? 
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Q.  Yes.  A.  On  December  30 — 

Q.  (Interposing)  Just  confine  it  to  any  conversation 
which  you  may  have  had  which  contained  a  request  from 
anyone  for  you  to  serve.  A.  Yes,  sir. 

Q.  Just  that.  A.  On  December  30,  1932,  Mr.  Lesh  called 
me  and  asked  me  to  come  down  to  his  office.  There  I  met 
Mr.  Arthur  Hellen  whom  I  had  not  before  met.  Mr.  Hellen 
stated  to  me  that  the  Voting  Trustees  were  looking  for 
some  one  to  be  president  of  the  new  company  and  they 
must  have  that  some  one  within  practically  24  hours  as 
receivers  had  been  operating  the  Properties  for  the  new 
company  since  October. 

The  receivers  were  to  get  out  of  the  Properties  as  of 
midnight  December  31. 

I  talked  with  Mr.  Hellen  for  an  hour  or  so. 

Mr.  Stetson  dropped  in,  whom  I  had  known  theretofore, 
and  I  talked  with  him. 

That  afternoon  Mr.  Hellen  asked  me  to  see  him  again 
and  advised  me  that  I  had  been  selected  to  be  president  of 
the  new  company,  the  'Washington  Properties,  Inc. 

I  thereupon  immediately  submitted  my  resignation  as  a 
receiver  and  was  elected  president  on  December  31. 
131  The  witness  then  continued: 

That  while  Receiver  he  was  closely  informed  as  to 
the  physical  condition  of  the  properties  in  question;  that 
the  properties  had  been  run  down  prior  to  the  receivership 
because  of  a  lack  of  money;  that  the  receivers  did  not  at¬ 
tempt  to  catch  up  on  that  rehabilitation,  which  was  a  loss; 
that  the  Receivers  merely  attempted  to  keep  the  property 
from  deteriorating,  and  no  large  expenditures  were  made 
without  conferring  with  the  Court,  and  in  some  cases  the 
receivers’  recommendations  were  not  approved  by  the  Court 
in  their  entirety;  that  they  were  not  in  good  shape,  when 
thev  came  into  the  Receivers’  hands  or  when  thev  went  out 
of  the  Receivers’  hands;  that  witness  referred  largely  to 
furnishings  and  fixtures,  although  some  of  his  references 
were  to  the  buildings  themselves,  for  instance,  the  elevators 
at  the  Wardman  Park  were  old  and  did  not  comply  with 
the  District  of  Columbia  Code;  that  no  permits  had  been 
issued  for  some  years  to  operate  these  elevators,  by  the 
District  Building;  that  they  were  being  operated  without 
permits;  that  he  knew  of  no  physical  defects  having  ap- 
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pea  red  during  his  connection  with  the  properties  iijt  ques¬ 
tion,  either  as  President  or  as  a  Receiver,  except  orjdinary 
wear  and  tear;  that  witness  had  no  practical  experience  as 
a  hotel  man  prior  to  joining  the  Wardman  properties; 
when  asked  about  the  value  of  the  furniture,  furnishings 
and  equipment  that  was  covered  by  the  mortgage  witness 
stated  that  he  could  only  say  from  personal  property  tax 
returns  that  he  thought  A  was  something  like  $300,000.00 
and  that  this  was  its  fair  value.  When  asked  if  the  meet¬ 
ings  of  his  company  at  its  inception  were  not  held  in  the 
office  of  Beckman,  Bogue  &  Clarke,  15  Broad  Street,  New 
York  City,  witness  replied  that  he  did  not  know,  bht  that 
said  firm  had  an  office  at  this  address,  as  well  as  the  baited 
States  Corporation  Trust  Company,  which  he  believ|es  had 
charge  of  the  incorporation  of  said  company,  fitness 
stated  that  he  did  not  know  Mr.  Jackman,  he  knew 
132  James  C.  Stephens  and  that  he  was  partner  of  Beek- 
man,  Bogue  &  Clarke,  which  was  one  of  the  many 
firms  that  had  a  good  deal  to  do  with  the  Wardman  Set  up; 
that  he  also  knew  that  Cassius  M.  Clay,  was  associated 
with  said  law  firm;  that  witness  is  a  director  of  Washing¬ 
ton  Properties,  Inc.,  and  that  there  were  five  directors  in 
all,  consisting  of  witness,  George  E.  Allen,  Edward  William 
Levering,  Jr.,  J.  J.  Pal  ley,  and  George  G.  Shriver;  that 
witness  also  knows  Mr.  Donald  McKnew,  and  first  knew 
him  when  he  underwrote  the  $750,000.00  loan  whic  i  they 
referred  to  as  the  “new  money”  in  the  reorganization;  that 
said  loan  was  possibly  arranged  for  before  the  properties 
had  been  foreclosed  in  October,  1932,  but  witness  could  not 
say;  witness  had  nothing  to  do  with  the  reorganization  until 
he  became  connected  with  Washington  Properties;  fitness 
was  receiver  and  confined  himself  to  the  receivership:  that 
Albert  C.  Siller  is  the  Treasurer  of  Washington  proper¬ 
ties,  Inc.,  is  a  Washingtonian  and  came  with  the  company 
several  years  ago.  The  following  then  occurred  (tr. 
218-219).* 

Mr.  Duvall:  I  think  Mr.  Carson  has  an  explanation  he 
would  like  to  make. 

The  Witness:  I  find  on  referring  to  the  minute  book  of 
the  corporation  that  the  office — or  at  least  it  was  at  the 
time — the  Washington  Properties  Company  was  in  the  of¬ 
fice  of  the  United  States  Corporation,  which  was  150  Broad¬ 
way  and  not  15  Broad  Street. 
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Bv  Mr.  Duvall: 

Q.  Now,  let  me  ask  you  just  this  one  question:  These 
income  bonds  which  have  been  testified  to  in  these  pro¬ 
ceedings  so  far,  have  they  now  been  secured  by  mortgage 
on  the  properties?  A.  They  are  secured  by  a  mortgage  on 
what  is  now  a  first  mortgage  on  two  of  the  properties  and 
a  second  mortgage  on  the  remainder  of  the  properties,  real 
estate  owned  by  the  company. 

Q.  Now,  which  properties  secure  those  as  a  first  lien? 

A.  The  income  bonds  are  now  a  first  lien  on  the 
133  Wardman  Park  Hotel  and  the  Carlton  Hotel. 

Q.  As  to  the  others  they  are  a  second  lien?  A. 
A  second  lien. 

Mr.  Duvall:  That  is  all. 

On  cross  examination,  said  witness  testified  that  the 
mortgages  which  are  prior  to  the  income  bonds  went  on 
the  properties  at  various  dates  and  were  all  of  them  mort¬ 
gages  underlying  the  1928  financing,  with  the  exception  of 
the  $750,000  loan  which  was  made  approximately  when 
Washington  Properties  took  the  properties  over;  the  $750,- 
000  loan  made  by  McKnew  and  others,  secured  by  mort¬ 
gage  covering  the  Wardman  and  Carlton,  has  been  refi¬ 
nanced  by  another  loan  gotten  from  the  Metropolitan  Life 
Insurance  Company  and  secured  by  mortgage  on  two  apart¬ 
ment  houses  and  the  office  building.  The  following  then 
occurred:  (tr.  219-220). 

Mr.  Lesh:  In  connection  with  counsel’s  question  I  have 
the  print  of  the  deed  of  trust  securing  these  income  bonds, 
if  it  is  any  use  to  counsel. 

Mr.  Duvall:  Do  you  want  me  to  state  for  the  benefit  of 
the  Court  the  purpose  of  that  question? 

Mr.  Lesh:  No;  I  sav  I  have  it  if  vou  want  it. 

Mr.  Duvall:  I  don’t  care  anything  about  the  date  of 
the  mortgage.  The  purpose  was  to  find  out  whether  those 
income  bonds  were  secured  by  real  estate  before  they  were 
mere  income  bonds. 

Mr.  Lesh :  It  is  dated  the  first  of  November,  1932,  a 
mortgage  from  Washington  Properties  Company  to  Han¬ 
over  Bank  and  Trust,  to  Frank  Wolfe,  trustee,  securing  7 
per  cent  general  mortgage  income  bonds.  Though  it  is 
dated  as  of  November  1,  1932,  that  would  be  misleading 
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because  I  know  it  was  not  executed  until  about  the  :58th  of 
December,  and  1  find  the  acknowledgments  are  on  the  28th 
of  December,  1932. 

Mr.  Duvall:  I  think  that  is  sufficient  for  our  pur- 

134  pose,  don’t  you,  Mr.  Lesli? 

The  witness  then  continued: 

That  at  the  time  he  was  employed  by  Wardman  Park  he 
had  not  at  any  time  prior  thereto  been  employed  by  Halsey, 
Stuart  &  Co.,  or  Hambleton  &  Co.,  or  Leach,  Compton  or 
the  other  bankers  who  had  been  mentioned,  nor  had  he 
any  connection  with  any  of  those  houses ;  that  his  employ¬ 
ment  with  Wardman  Corporation  ceased  July  15,  1929, 
when  the  properties  that  are  now  owned  by  Washington 
Properties,  Inc.,  and  others  were  turned  over  by  Wardman 
Construction  Co.  to  United  Realties,  Inc.,  under  a  man¬ 
agement  contract;  that  Wardman  Construction  Co.  had  a 
lease  on  said  properties  at  the  time  dated  July  15,  1929; 
that  from  July  15,  1929,  witness  was  employed  in  the  Buy¬ 
ing  Department  of  Hambleton  &  Co.,  a  banking  house;  that 
he  was  actually  employed  by  Hambleton  Corporaiion,  a 
subsidiary  of  Hambleton  &  Co.,  an  investment  trust  which 
was  putting  together  banking  chains  for  the  purpose  of 
later  selling  those  to  the  public;  that  his  real  em- 

135  ployment  was  buying  control  of  banks  to  go  into 
an  investment  trust,  which  was  later  to  be  sold  to 

the  public,  and  continued  until  he  came  back  to  Washing¬ 
ton  in  February,  1931,  when  he  became  President  of  Ward- 
man  Real  Estate  Properties  in  response  to  the  call  as  he 
testified  to  on  direct  examination;  that  witness  was  re¬ 
sponsible  for  the  decision  made  in  the  spring  of  1931  not 
to  bid  on  the  Highland  Apartments  in  order  to  protect  it 
from  the  foreclosure  of  the  underlying  mortgages;  that  in 
reaching  said  decision  witness  took  into  consideration  the 
fact  that  the  property  had  not  produced  sufficient  income 
to  pay  its  charges  in  the  previous  year  by  an  amounl;  of  al¬ 
most  $100,000.00;  that  there  were  two  mortgages  on  said 
property  which  were  more  than  its  assessed  value,  and  it 
was  witness’  opinion  that  the  assessed  value  of  the  property 
represented  its  true  value  at  that  time,  if  not  more;  that 
his  recollection  is  that  its  assessed  value  is  something  like 
$565,000.00;  that  during  the  period  from  May  31,  11)28,  to 
April  30,  1931,  said  property  had  been  in  the  red  approxi- 
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mately  $80,000.00;  that  he  attended  the  sale  of  said  prop¬ 
erty  and  did  not  make  a  bid  because  he  thought  it  was  to 
the  best  interest  of  Wardnian  Real  Estate  Properties  not 
to  bid ;  that  there  was  a  first  mortgage  on  said  property  of 
$190,000.00,  a  second  mortgage  of  $288,750.00,  accrued  in¬ 
terest  of  $7,018.00  on  the  first  mortgage,  accrued  interest 
of  $10,637.00  on  the  second  mortgage,  approximately 
$4800.00  in  taxes,  and  within  a  short  time  a  curtail  of 
$12,500.00  would  have  been  due  on  the  second  mortgage; 
that  if  the  company  had  kept  the  property  it  would  have 
had  to  pay  something  like  $30,000.00  in  cash  in  a  short 
time.  The  following  then  occurred:  (tr.  225-226). 

Q.  Was  it  your  opinion  that  it  was  not  to  the  interest  of 
Wardman  Real  Estate  Properties  to  pay  that  amount f  A. 
It  was  not;  I  did  not  consider  it  justified  that  investment. 

Q.  Was  any  pressure  brought  to  bear  on  you  to 
136  reach  that  conclusion  by  Halsey,  Stuart  and  Com¬ 
pany  ?  A.  I  did  not  consult  with  Halsey,  Stuart  and 
Company  in  connection  with  it. 

!  Q.  You  knew  that  Mr.  Leonard  Stanley  was  a  director 
at  that  time — or  what  was  his  capacity  at  that  time?  A. 
i  He  was  a  director  of  Wardman  Real  Estate  Properties  at 
that  time. 

Q.  Did  you  consult  him  in  the  matter?  A.  I  don’t  remem¬ 
ber  that.  I  probably  did  consult  Mr.  Stanley  in  the  mat¬ 
ter;  as  a  matter  of  fact,  Mr.  Lesh,  this  property  had  been 
discussed  in  the  company,  I  might  say  had  been  under  dis¬ 
cussion  at  directors’  meetings  during  the  year  1930,  if  I 
am  not  mistaken,  and  I  believe  Mr.  Lane  was  requested, 
who  was  then  president  of  the  company,  was  requested  to 
see  if  he  couldn’t  get  rid  of  the  property  and  sell  it  for 
some  amount.  We  decided  it  was  too  much  of  a  drain  on 
the  company  to  carry  it. 

Q.  With  whom  do  you  recall  discussing  the  matter 
shortly  before  the  sale?  A.  I  discussed  it  I  think  with  Mr. 
Obear,  possibly  with  Judge  Wright;  I  conferred  with  Mr. 
Lloyd  after  he  had  made  up  the  figures  which  I  just  quoted 
to  you,  and  I  possibly  on  that  date  spoke  to  Colonel  Peyser, 
on  the  date  of  the  sale. 

Q.  Apparently  he  was  there?  A.  He  was  at  the  sale; 
what  the  conversation  was  between  us  I  don’t  know. 
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137  That  as  president  of  his  company  witness  tcok  re¬ 
sponsibility  for  the  decision  not  to  bid  on  said  prop¬ 
erty;  that  at  that  time  the  financial  condition  of  his  com¬ 
pany  was  a  little  better  than  when  he  became  president ;  that 
the  company  had  had  some  earnings  since  he  became  presi¬ 
dent,  paid  its  payrolls  as  they  became  due,  and  had  made 
payments  to  the  trade  creditors  and  others,  and  had  im¬ 
proved  its  credit,  but  didn’t  have  a  large  amount  of  cash; 
that  he  remained  president  of  the  company  until  he  was 
appointed  Receiver  on  July  14,  1931;  that  beginning  on 
October  21,  1932,  the  properties  were  operated  by  the  Re¬ 
ceivers  for  and  on  behalf  of  the  new  purchaser,  Washington 
Properties,  Inc.  Witness  was  asked  whether  he  knew  be¬ 
tween  the  dates  of  October  21,  1932,  and  approximately  the 
end  of  December,  1932,  while  the  receivers  were  operating 
for  account  of  the  purchaser,  that  he  was  to  be  connected 
with  the  purchaser;  witness  replied  that  he  had  no  “inkling 
of  that  until  the  30th  of  December”,  and  had  no  thought 
that  he  would  be  connected  with  the  new  company ;  j  asked 
what  adjustments  were  made  by  the  receivers  incident  to 
the  change  from  operations  for  the  mortgage  trustee  as 
foreclosure  receivers  to  operations  for  the  purchaser,  wit¬ 
ness  replied  that  the  receivers  charged  the  purchase]*  with 
unexpired  insurance  policies  which  were  sold  the  new  com¬ 
pany  at  their  pro  rata  value  (which  avoided  the  loss  of  rate 
to  the  receivers  which  w*ould  have  resulted  from  cancelling 
them),  the  inventory  of  foodstuffs  and  beverages,  articles 
for  re-sale,  operating  supplies,  electrical,  plumbing  and 
such  supplies  as  properties  have  on  hand  in  connection  with 
their  operations;  there  w*ere  also  accounts  due  from  em¬ 
ployees  representing  funds  which  the  receivers  had  ad¬ 
vanced  employees  to  purchase  uniforms.  The  total  of  these 
purchases  by  the  newr  company,  the  adjustment  being  made 
as  of  October  21,  1932,  but  actually  made  on  December  20, 
1932,  amounted  to  $36,945.47,  which  the  receivers  collected 

from  the  new  company  by  charging  this  amount 

138  against  the  proceeds  of  operations  from  the  time 
w*hen  the  receivers  were  acting  as  agent  for  the  pur¬ 
chaser;  that  all  of  said  items  were  subsequently  the  items 
which  were  subject  of  detail  in  the  settlement  of  the  re¬ 
ceivership  account  after  witness  resigned  as  receiver;  that 
he  accepted  possession  on  behalf  of  the  new  company  on 
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December  28,  he  having  written  and  tendered  his  resig¬ 
nation  but  it  having  not  been  accepted  by  the  Court ;  that 
with  the  exception  of  the  above  adjustments  the  new' 

139  company  only  received  such  other  items  as  w*ere 
transferred  by  reason  of  the  foreclosure  sale.  When 

asked  whether  the  new  company  subsequent  to  the  original 
turning  over  acquired  anything  which  had  belonged  to 
Wardman  Real  Estate  Properties,  the  witness  replied  that 
it  bid  on  certain  assets  wrhich  w*ere  put  up  for  sale,  those  be¬ 
ing  the  assets  which  Col.  Peyser  testified  to  as  bank  ac¬ 
counts,  accounts  receivable,  and  items  of  that  type,  and  they 
actually  bid  on  that  one  parcel  as  described;  that  this  oc¬ 
curred  long  after  witness’  connection  with  the  receivership. 

On  redirect  examination  witness  testified  that  it  was  his 
best  recollection  that  he  did  not  talk  to  Mr.  Stanley  as  to 
the  advisability  of  letting  the  Highlands  go  by  foreclosure; 
that  Mr.  Stanley  may  have  known  of  it  or  there  may  have 
been  some  discussion  of  it  at  directors’  meetings  but  wit¬ 
ness  has  no  recollection  of  talking  with  Mr.  Stanley  per¬ 
sonally;  that  while  in  1930  the  matter  of  the  Highlands 
gave  witness  some  concern,  this  was  not  due  to  the  pen¬ 
dency  of  the  suit  of  Margaret  Jean  Calvin  against  his  com¬ 
pany  and  others  for  conversion ;  that  witness  was  not  living 
in  Washington  at  that  time  and  while  he  w’as  a  director  part 
of  the  time  and  may  have  had  general  knowiedge  of  the 
affairs  of  his  company,  he  had  no  recollection  of  said  suit : 
that  he  did  talk  over  the  matter  of  the  sale  of  the  High¬ 
lands  with  Hugh  Obear  and  Judge  Wright,  and  knew  that 
Hugh  Obear  had  represented  the  bankers  at  the  time  of 
the  original  set-up;  that  Judge  Wright  w'as  special  counsel 
for  Wardman  Properties  at  the  time,  and  that  before  that 
time  Hugh  Obear ’s  firm  had  represented  Halsey,  Stuart  & 
Co.  and  the  bankers  in  getting  the  set-up  into  shape,  and 
starting  the  three  corporations  in  operation;  but  witness 
doesn’t  think  there  was  any  discussion  of  legal  questions 
except  as  to  w'hether  or  not  there  could  be  a  deficiency  judg¬ 
ment  against  the  company;  it  w'as  a  matter  whether  the 
company  should  try  to  raise  $30,000  to  protect  the 

140  company;  the  witness  was  not  advised  by  counsel  to 
let  it  go;  that  Judge  Wright  may  have  stated  in  his 

opinion  that  the  property  wasn’t  worth  the  mortgages  on 
it  and  that  they  were  not  in  a  position  to  pay  the  money  to 
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protect  it,  but  he  could  not  testify  as  to  whether  or  not  Judge 
Wright  advised  witness  to  let  the  default  occur  and  lejt  the 
property  be  foreclosed.  When  asked  whether  or  not 

141  witness  was  in  a  position  to  enter  into  negotiations 
for  employment  by  the  new  company  when  he  was 

acting  as  receiver  he  replied  that  it  had  not  occurred  t<j>  him 
that  he  would  be  connected  with  the  new  company. 

Counsel  for  Washington  Properties,  Inc.,  then  inquired 
if  the  new  company  issued  any  securities  otherwise  than  in 
accordance  with  the  reorganization  plan,  and  the  witness 
replied  that  the  company  did  not  except  by  direction  cf  the 
mandate  of  the  Court  of  Appeals.  The  following  then 
occurred:  (Tr.  242-246) 

By  Mr.  Duvall: 

Q.  I  ask  you  if  what  you  did  in  connection  with  the  is¬ 
suance  of  stock  wasn’t  to  turn  over  the  stock  to  the  reorgan¬ 
ization  managers  for  distribution?  A.  What  I  did  as  officer 
of  the  new  company  was  to  carry  out  the  plan  of  reorganiza¬ 
tion  as  set  out. 

Q.  That  doesn’t  answer  the  question.  Wasn’t  the 

142  stock  issued?  A.  The  stock  was  issued  in  accordance 
with  the  plan. 

Q.  How  many  shares  were  issued  in  total,  substan  tially, 
approximately?  A.  42,000  shares. 

Q.  Now,  did  you  distribute  the  stock  or  did  you  turn  it 
over  to  reorganization  managers  to  be  distributed  to  the 
parties  to  whom  this — at  least  the  parties  who  would  be  en¬ 
titled  to  it  under  this  plan?  A.  The  stock  I  think  was)  actu- 
allv  distributed — 

Q.  (Interposing)  By  you?  A.  By  the  depositaries  for 
the  bondholders’  committees. 

Q.  Who  issued  that  stock,  Mr.  Carson,  except  you  and 
the  secretary  or  treasurer?  You  had  to  sign  the  stock, 
didn’t  vou,  stock  certificates?  A.  These  stock  certificates 
were  signed  by  the  officers  of  the  company  and  cojunter- 
signed  by  the  registrar. 

Q.  Now,  as  a  matter  of  fact,  didn’t  you  turn  ever  a 
block  of  stock  to  the  reorganization  managers  for  distribu¬ 
tion  instead  of  issuing  separate  certificates,  or  a  certificate 
to  each  stockholder?  A.  What  actually  happened  so  far 
as  the  company  was  concerned — it  issued  this  stock  to  three 
voting  trustees. 
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Q.  So  you  don’t  know  anything  about  who  received  the 
stock  under  this  plan  then  if  you  turned  over  the  stock  to 
the  voting  trustees  ?  A.  Under  the  plan  the  people  who  had 
deposited  their  securities  in  voting  trust  certificates — 

Q.  (Interposing)  Now,  Mr.  Carson,  didn’t  the  company 
just  issue  one  certificate  to  voting  trustees?  A.  Yes,  sir. 

Q.  How  did  you  know  how  that  was  to  be  divided  up  ?  A. 
Provided  in  the  plan. 

143  Q.  That  is  just  your  inference  that  it  would  be  so 
divided?  A.  I  was  a  stockholder  and  I  know  I  got 
my  correct  share. 

Q.  I  know,  but  that  isn’t  any  reason  for  saying  that  that 
is  the  way  the  stock  was  distributed  according  to  this  plan. 
I  ask  you  now  if  you  still  want  that  answer  to  remain,  that 
the  stock  was  distributed  in  accordance  with  this  plan,  and 
that  you  had  knowledge  of  it  that  it  wras  so  distributed  and 
not  distributed  differently?  In  substance  that  was  your 
first  answer,  wasn’t  it?  A.  Well,  I  can  say  that  while  I 
did  not  see  every  share  distributed  I  am  sure  it  was  dis¬ 
tributed  in  accordance  with  the  plan. 

Q.  Well,  you  felt  sure  it  would  be  distributed  rather  than 
it  was  distributed?  A.  That’s  right. 

Mr.  Duvall :  That  is  all. 

Re-Cross-Examination 
By  Mr.  Lesh : 

Q.  Mr.  Carson,  were  there  numerous  papers  which  af¬ 
fected  this  transaction  which  were  prepared  by  counsel  and 
submitted  to  vou  and  Mr.  Llovd,  numerous  directions  to 
depositaries  and  to  the  voting  trustees?  A.  There  were. 

Q.  At  the  time  you  passed  on  this,  then,  did  you  assure 
yourself  that  the  plan  was  being  followed?  A.  I  believe 
it  was. 

Mr.  Lesh :  That  is  all. 

Mr.  Duvall:  You  said  certain  papers  without  identifying 
,  them;  I  move  to  strike  the  answer.  I  think  it  is  terribly 
indefinite. 

i  144  The  Court:  Mr.  Duvall,  have  you  any  testimony, 
or  do  you  propose  to  have  any  testimony,  that  this 
i  new  company  did  not  have  either  bonds  or  stock  issued  in 
accordance  with  the  plan  ? 
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Mr.  Duvall:  I  do.  I  think  I  have  some  testimony  indi¬ 
cating  that — well,  I  haven’t  got  all  my  testimony  in  yet. 

The  Court:  I  just  wanted  to  know. 

Mr.  Duvall:  1  think  the  testimony,  and  the  presumptions 
that  go  with  it,  will  indicate  that  the  issuance  of  a  ma¬ 
jority  of  this  stock  could  not  be  attributed  to  the  second 
trust  of  $2,500,000  as  consideration;  it  would  be  asking  too 
much  of  the  Court  to  believe  that  they  could  get  the  ma¬ 
jority  of  the  stock  when  they  had  a  substantial  interest  in 
the  old  company,  and  it  will  be  shown  that  the  stock  wa  s  is¬ 
sued,  a  large  part  of  it,  over  a  fourth  of  it  went  to  the 
bankers,  but  I  do  not  want  to  argue  my  case  until  all  the 
evidence  is  in. 

Mr.  Lesh:  Mr.  Duvall,  is  it  your  complaint  that  though 
the  form  of  the  plan  was  followed  it  was  after  all  only  a 
pretense?  Do  you  question  that  the  purported  form  of 
papers  that  passed  between  the  parties  to  carry  out  the 
plan  was  regular? 

Mr.  Duvall:  My  objection  is  that  he  said  certain  papers, 
which  I  do  not  think  should  be  incorporated  in  the  witness’s 
answer. 

Mr.  Lesh :  When  testimony  of  the  kind  in  general  counsel 
has  indicated  is  offered,  then  perhaps  it  will  be  appropriate 
to  meet  it. 

The  Court:  Very  well. 

Mr.  Duvall:  That  is  all. 

At  this  time  I  don’t  say  I  have  evidence  in  from  which 
to  argue  it,  but  there  will  be  other  evidence  to  go  in  at  this 
point. 

Mr.  Lesh:  He  is  excused  as  your  witness? 

Mr.  Duvall:  Yes. 

145  Counsel  for  plaintiff  then  announced  his  inability 
to  produce  a  witness,  Mr.  D.  H.  McKnew,  one  of  the 
directors;  and  counsel  for  Washington  Properties  stip¬ 
ulated  that  he  would  admit  the  truth  of  the  statements  con¬ 
tained  in  the  following  letter  from  Mr.  McKnew  to  Mr. 
Duvall,  dated  January  31,  1939,  on  condition  that  it  be 
understood  and  agreed  that  counsel  was  not  the  only  person 
with  whom  Mr.  McKnew  discussed  his  desire  to  be  a  direc¬ 
tor,  and  such  discussions  were  on  McKnew’s  own  initiative: 
(tr.  246-247) 
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“You  asked  me  to  account  for  my  being  a  director  of 
Washington  Properties.  To  the  best  of  my  recollection  the 
question  of  my  being  a  director  of  the  Washington  Prop¬ 
erties  was  discussed  between  Mr.  Paul  Lesh  and  myself  in 
his  office,  the  reason  for  the  discussion  being  that  I  had 
just  bought  the  notes  of  Washington  Properties,  Incor¬ 
porated,  representing  its  reorganization  (loan)  and  I  heard 
nothing  about  it  until  I  was  notified  by  the  voting  trustees 
that  I  was  elected  as  a  director  to  serve  during  the  year 
1933.  I  served  for  the  years  1933,  ’34,  and  1935,  and  ten¬ 
dered  my  resignation  during  the  latter  year. 

“Trusting  this  is  the  information  you  desire,  I  remain 
yours  very  truly,  Donald  H.  McKnew.” 

Counsel  for  plaintiff  then  offered  in  evidence  the  writ¬ 
ten  interrogatories  directed  to  Washington  Properties,  Inc., 
and  the  answers  thereto,  which  were  admitted  in  evidence 
and  marked  “Plaintiff’s  Exhibit  No.  X”. 

Robert  N.  Taylor  was  called  as  a  witness  for  and  on  be¬ 
half  of  the  plaintiff  and  testified  on  direct  examination  as 
follows : 

That  he  is  in  the  real  estate  business  and  president  of 
Harry  Wardman,  Inc.,  which  is  not  related  to  any  of  these 
companies  in  any  way;  that  he  first  became  associated  with 
the  late  Harry  Wardman  in  1923;  that  he  thinks  that 
146  the  old  Wardman  Construction  Company  was  or¬ 
ganized  and  chartered  by  Mr.  Wardman,  Mr.  Hobbs, 
and  Mr.  Bones,  in  1919;  that  he  recalls  in  1927  or  1928  the 
old  Wardman  Construction  Company  was  in  financial 
straits  and  that  then  all  of  the  stock  of  the  old  Wardman 
Construction  Company  was  owned  by  Mr.  Wardman,  Mr. 
Bones,  and  Mr.  Hobbs;  that  the  name  of  the  company  was 
changed  to  Wardman  Corporation  in  1928  and  the  stock  was 
recapitalized  and  enlarged;  that  he  recalls  that  Mr.  Ward- 
man  had  negotiations  with  Hambleton  &  Co.,  of  Baltimore 
in  1928  with  regard  to  obtaining  financial  assistance  for  the 
Construction  Company;  that  these  negotiations  started  in 
the  early  part  of  1928;  that  he  recalls  that  Mr.  Wardman 
made  visits  to  New  York  to  discuss  the  financial  condition 
of  the  company  with  certain  bankers  and  discussed  it  with 
several,  principally  Halsey,  Stuart  &  Co.;  that  witness’s 
connection  with  the  same  was  principally  preparing  titles 
ready  for  settlement,  and  his  work  was  largely  under  the 
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supervision  of  Hugh  Obear  and  James  D.  Campbell;  i:hat 
he  also  came  in  contact  with  James  C.  Stephens  and  the 
law  firm  of  Pfeiffer,  Carey  &  Hall;  that  at  that  time  Mr. 
Stephens  was  associated  with  Beekman,  Bogue  &  Clarke; 
that  he  believes  that  the  purpose  of  Mr.  Stephens’  visit  to 
Washington  during  that  time  was  the  supervision  of  [the 
corporate  structure  that  was  to  be  set  up,  or  the  many  cor¬ 
porate  structures  that  were  to  be  set  up;  that  he  knew  at 
that  time  that  Beekman,  Bogue  &  Clarke  represented  liial- 
sey,  Stuart  &  Co.;  that  shortly  after  the  conclusion  of  the 
settlement  with  respect  to  the  new  set  up  witness  became  as¬ 
sistant  secretary  in  the  Wardman  Corporation,  and  later 
was  made  secretary;  that  as  near  as  he  can  remember  he 
was  made  assistant  secretary  in  September,  1928;  that  the 
title  papers,  particularly  the  first  and  refunding  deed  of 
trust,  were  prepared  in  two  parts  in  New  York  and  in  the 
office  of  Douglas,  Obear  &  Douglas;  that  that  particular 
deed  of  trust  was  drawn  in  New  York  and  sent  to 
147  Washington  for  approval  of  the  title  companies; 

that  the  trustees,  he  believes,  the  Central  Union 
Trust  Company  and  Frank  Wolfe,  were  named  in  it  when 
the  papers  were  received  from  New  York  and  that  the  name 
of  the  said  trust  company  was  subsequently  changed  to 
Central  Hanover  Bank  and  Trust  Co. ;  that  witness  does  not 
know  whether  Mr.  Wardman  had  anything  to  do  with  the 
selection  of  these  trustees;  that  so  far  as  witness  knows 
Mr.  Wardman,  Mr.  Hobbs,  and  Mr.  Bones  did  not  select  the 
trustees;  that  witness  knew  Cassius  M.  Clay  in  a  casual  1  us- 
iness  wav ;  that  Mr.  T.  Edward  Hambleton  and  George  C. 
Shriver  had  business  relations  with  the  Wardman  Con¬ 
struction  Co.;  that  Mr.  Carson  was  elected  vice-pesiden :  in 
the  late  fall  of  1928  of  the  three  corporations,  and  witness 
knows  nothing  about  a  meeting  between  Mr.  Carson  and 
Mr.  Wardman  with  respect  to  the  former  serving  as  vice- 
president  of  the  company  or  in  any  other  capacity ;  that|  he 
became  acquainted  with  Mr.  Humphrey  Lloyd  about  the 
time  he  met  Mr.  Carson;  that  Mr.  Lloyd  came  from  >jew 
York,  but  witness  does  not  know  whether  he  had  any  busi¬ 
ness  relations  with  Mr.  Wardman  and  associates  in  ithe 
Wardman  Construction  Co.  prior  to  the  time  that  the  lafter 
came  into  the  new  set  up;  that  Mr.  Wardman  did  not  se  ect 
Mr.  Lloyd  as  comptroller;  that  Mr.  Lloyd  was  recommended 
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by  the  banking  interests  and  approved  by  Mr.  Wardman; 
that  Mr.  Llovd  had  absolute  check  on  all  disbursements 
under  the  new  set  up  after  he  became  comptroller,  and  con¬ 
trolled  the  disbursement  of  funds  bv  authorizing  the  dis- 
bursement  or  the  physical  signing  of  checks;  that  Mr. 
Wardman  resigned  as  an  officer  of  the  Wardman  Real 
Estate  Properties,  Inc.,  when  Lane’s  management  company 
took  over  the  management  of  the  hotels,  but  does  not  re¬ 
call  whether  it  was  in  1930  or  1931 ;  that  witness  does  not 
know  whether  Mr.  Wardman  resigned  as  a  director  of 
Wardman  Real  Estate  Properties  when  he  resigned  as 
president;  that  at  that  time  the  Wardman  Corpora- 
148  tion  had  an  executive  committee,  which  had  been 
set  up  in  the  fall  of  1928,  but  does  not  recall  who  they 
were;  that  Harry  Wardman  or  James  D.  Hobbs  did  not 
select  the  trustees  of  the  Class  A  stock  of  the  Wardman 
Construction  Company;  that  witness  met  Mr.  Leonard  L. 
Stanley  during  the  last  six  months  of  1928,  and  after  Sep¬ 
tember,  1928,  he  was  a  frequent  visitor  to  Washington  in 
connection  with  the  business  of  the  Wardman  Companies; 
that  at  that  time  Mr.  Stanley  was  associated  with  Halsey, 
Stuart  &  Co.  and  took  an  active  interest  in  these  three  cor¬ 
porations  as  director  or  otherwise;  that  Mr.  Stanley  was 
a  director  of  some  of  the  corporations  and  he  believes  he 
was  a  director  of  the  Wardman  Corporation;  that  Mr. 
Stanley  was  very  active  in  the  affairs  of  the  company  in 
Washington  and  came  here  nearly  every  week;  that  on  such 
visits  he  conferred  with  Mr.  Lloyd,  Mr.  Carson,  and  Mr. 
Wardman;  that  when  witness  did  work  in  connection  with 
the  preparation  of  titles,  etc.,  he  worked  mostly  in  the  office 
of  Douglas,  Obear  &  Douglas;  that  of  the  properties  that 
were  mortgaged,  referring  to  the  $16,000,000  mortgage,  the 
Wardman  Park,  the  Carlton,  the  Highlands,  and  nearly  all 
of  the  buildings,  if  lobby  furniture  was  included,  had  some 
furniture  and  furnishings. 

On  cross-examination  witness  testified  that  he  was  with 
the  old  Wardman  Corporation  in  1927 ;  that  he  was  familiar 
with  the  fact  that  Mrs.  Calvin  conveyed  the  Highlands  to 
Wardman,  Bones  and  Hobbs  in  May,  1927 ;  that  he  is 
reasonably  certain  that  Messrs.  Stanley  and  Stephens  and 
the  other  New  York  people  had  nothing  to  do  with  the  old 
company  as  early  as  June,  1927 ;  that  he  does  not  remember 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  I^C.  115 

when  Wardman,  Bones  and  Hobbs  conveyed  the  Highlands 
to  the  old  Construction  Company,  if  they  did,  and  never 
felt  that  such  conveyance  to  Wardman,  Bones  and  Hobbs 
was  for  the  purpose  of  re-financing. 

Counsel  for  plaintiff  then  offered  in  evidence  an 

149  answer  filed  by  Paul  E.  Lesli,  Esq.,  counsel  for  de¬ 
fendant,  Halsey,  Stuart  &  Co.,  in  Equity  No.  53424, 

entitled  Barker,  Receiver,  vs.  Halsey,  Stuart  &  Co.,  i  lerely 
for  the  purpose  of  showing  that  at  that  time  Mr.  Lesh  and 
his  firm  of  Peele,  Ogilby  &  Lesh  represented  Halsey,  Stuart 
&  Co.  in  another  matter  concerning  a  Wardman  corpora¬ 
tion;  that  said  answer  was  filed  on  November  2,  1931. 
Thereupon  the  plaintiff  rested. 

150  Thereupon  the  defendant  Washington  Proper¬ 
ties,  Inc.,  to  maintain  the  issues  on  its  part  joined, 

offered  in  evidence  (tr.  263)  the  proof  of  claim  filed  by 
Margaret  Jean  Calvin  before  the  Auditor  acting  as  a  spe¬ 
cial  master  in  consolidated  causes  Equity  No.  53, 117  and 
53,180,  and  noted  by  the  Special  Master  as  received  June 
8,  1933.  It  comprises  two  papers,  to  which  a  third  was  evi¬ 
dently  affixed  afterwards  by  the  Special  Master.  The  two 
papers  making  up  the  claim  were  a  certified  copy  of  toe  in¬ 
terlocutory  decree  passed  by  Justice  Bailey  in  Equity 
Cause  51,662,  entitled  Margaret  Jean  Calvin  vs.  Wardman, 
et  al.,  and  a  letter  of  transmittal  from  Mr.  Duvall  to  Mr. 
Sinclair,  as  Special  Master,  which  is  dated  June  7,  1933. 
Counsel  for  defendant  requested  the  reporter  to  give  an 
exhibit  number  to  said  two  papers. 

Thereupon  the  following  colloquy  occurred  (tr.  263-272) : 
Mr.  Duvall:  That  is  just  the  offer  you  are  making^  as  I 
understand  it,  Mr.  Lesh? 

Mr.  Lesh:  Yes,  sir,  and  the  reason  1  designate  tin*  last 
two  pages  is  that  it  is  quite  apparent  from  the  physical  ap¬ 
pearance  of  the  paper  that  the  front  page  was  afterward 
added  and  bolted  on. 

Mr.  Duvall:  Let  me  see  it.  Do  you  mean  that  there  has 
been  some  alteration  of  court  papers? 

Mr.  Lesh:  No;  1  think  the  Auditor  was  probably  within 
his  rights  as  Special  Master  when  further  papers  cane  in 
in  connection  with  the  same  claim  to  bolt  the  further  paper 
on  the  papers  he  already  had. 

Mr.  Duvall:  That  will  be  a  special  finding  of  the 
count — 


ac- 
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Mr.  Lesh  (interposing):  Identified  as  Defendants’  Ex¬ 
hibit  No.  5. 

The  Court:  You  are  offering  in  evidence  this  certified 
copy  of  interlocutory  decree  passed  by  Judge  Bailey 

151  on  the  first  day  of  June,  1933,  in  Equity  Cause  51,- 
662  entitled  Margaret  Jean  Calvin  versus  Wardman, 

et  al.,  as  a  paper  filed  before  the  Auditor  of  the  Court  on 
June  8,  1933? 

Mr.  Lesh:  Yes,  sir. 

The  Court :  Now,  are  you  offering  the  other  papers  ? 
Mr.  Lesh:  The  letter  of  transmittal  constitutes  a  part  of 
it ;  it  was  filed  as  a  claim. 

The  Court:  Then  you  are  also  offering  in  evidence  the* 
letter  from  Mr.  Duvall  to  Mr.  Sinclair,  as  Special  Master, 
of  June  7,  1933,  in  regard  to  the  claim  of  Mrs.  Calvin? 

Mr.  Lesh :  Correct. 

The  Court:  You  are  also  offering  in  evidence  the  order 
confirming  the  Auditor’s  report? 

Mr.  Lesh:  I  am  going  to  offer  it,  your  Honor. 

The  Court:  Then  you  just  want  me  to  pass  on  the  cer¬ 
tified  copy  of  the  interlocutory  decree  and  the  letter  by  Mr. 
Duvall  of  June  7,  1933? 

Mr.  Lesh:  Yes,  sir. 

The  Court:  Mr.  Duvall,  have  you  any  comment? 

Mr.  Duvall:  I  have,  vour  Honor.  While  the  materialitv 
of  any  papers  so  early  in  the  defense  may  not  be  ascertain¬ 
able,  while  the  Court  may  want  to  see  other  papers  come 
in,  I  do  object  to  this  paper  on  the  ground  that  it  is  imma¬ 
terial. 

The  only  apparent  reason  for  the  offer  is  it  supports  the 
plea  of  res  adjudicata.  I  shall  point  out  in  support  of  my 
objection  that  upon  inspection  of  judgments  in  the  con¬ 
solidated  causes —  and  those  are  the  factors  this  Court  will 
have  to  examine  to  determine  what  is  and  what  is 

152  not  res  adjudicata — I  say  those  two  judgments  have 
not  concluded  anything  between  the  parties  to  this 

cause.  They  are  not  the  same  parties,  for  one  thing,  and 
the  subject  matter  is  not  the  same — different  causes  of  ac¬ 
tion;  also,  it  will  appear  from  this  judgment  that  the  ques¬ 
tion  of  this  reorganization  was  not  considered  by  the  court, 
nor  was  any  finding  made  by  the  Court,  so  until  your 
Honor  has  a  chance  to  examine  this  judgment,  'which  I 
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presume  he  is  going  to  offer,  this  Court  cannot  deter¬ 
mine  whether  it  is  admissible  under  the  plea  of  res  ad¬ 
judicata,  or  not.  If  it  is  not  admissible  as  a  bar  between 
parties  in  the  same  cause  of  action,  it  is  not  admissible 
whatsoever. 

I  had  the  same  situation  arise  some  years  a<*o  in  which 

*  c? 

a  plea  of  res  adjudicata  was  made  because  of  the  former 
judgment  in  which  the  parties  were  adverse,  because  it 
was  admitted  we  were  not  adverse  parties  in  the  cause,  as 
it  is  in  this. 

Mr.  Lesh :  "VVhat  is  that  ? 

Mr.  Duvall:  Your  answer  admits  that  we  were  not  par¬ 
ties  in  this  foreclosure  suit. 

Mr.  Lesh :  No,  we  say  you  were. 

Mr.  Duvall:  Well,  that  is  a  fact,  and  if  you  have  any 
evidence  to  show  we  were  parties,  let  them  bring  it  in. 

Mr.  Lesh:  There  is  the  first  part  of  the  evidence. 

Mr.  Duvall:  That  is  not  evidence,  and  the  Supreme 
Court  has  said  it  does  not  make  it  so  to  include  matter  con¬ 
cluded  a  year  and  a  half  prior  to  that,  but  I  am  not 
153  going  into  the  question  now  of  the  right  of  the  plain¬ 
tiff,  of  the  right  to  pursue  her  remedy,  but  call  your 
Honor’s  attention  to  this  fact,  which  is  now  in  the  record, 
this  plaintiff  did  not  become  a  creditor  until  June,  1935, 
and  she  was  remedyless  up  to  that  time.  This,  your  Honor 
will  notice,  is  wholly  based  on  her  becoming  a  creditor. 
Now,  there  are  other  elements  which  would  interfere  with 
the  admission  of  this  paper  for  lack  of  probative  force  in 
a  plea  of  res  adjudicata;  1  have  a  number  of  them  here 
which,  if  this  is  going  to  be  determined  on  the  offer  of  the 
first  paper,  might  as  well  be  stated,  but  if  the  Court  is  dis¬ 
posed  to  allow  my  objection  at  this  time  to  stand  for  all 
parts  of  the  record  which  they  may  offer,  and  thei  have 
me  make  a  motion  to  strike,  and  then  argue  the  question  of 
res  adjudicata,  well  and  good. 

The  Court:  No;  this  Court  never  does  take  any  blanket 
objections,  so  there  is  only  one  thing  before  the  Cour^  now, 
and  that  is  the  certified  copy  of  the  decree,  and  you  object 
to  it? 

Mr.  Duvall:  I  object  to  it  as  immaterial. 

The  Court :  That  is  all  that  is  before  the  Court. 
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Mr.  Duvall :  Another  thing  is  how  can  the  Court  deter¬ 
mine  the  materiality  of  this  paper  without  expression  of 
the  judgment  in  the  case?  Another  ground  is  that  no  foun¬ 
dation  has  been  laid  for  the  admission  of  any  evidence  so 
far  in  res  adjudicata,  and  until  it  is  shown  that  there  was 
some  kind  of  suit  between  these  identical  parties, 

154  nothing  can  be  res  adjudicata.  As  I  understand  the 
rule  which  was  laid  down  in  a  former  case,  as  to  the 

question  of  estoppel,  if  the  cause  of  action  is  the  same,  and 
the  parties  are  the  same,  then  whatever  questions  were  de¬ 
cided  or  could  have  been  decided  under  the  pleadings  of  the 
case  are  res  adjudicata  as  between  the  same  parties  in  a 
subsequent  cause  of  action,  but  if  there  be  a  subsequent  suit 
between  the  same  parties  and  the  cause  of  action  be  differ¬ 
ent  there  is  nothing  to  be  assumed  by  the  Court  except 
what  did  the  Court  decide  in  the  other  suit  between  these 
same  parties,  what  action  was  decided,  not  what  could  have 
been  decided. 

Let  me  recount  a  few  of  the  things  which  would  go  to 
show  the  Court  the  immateriality  of  this  paper  which  is 
offered:  the  instant  suit  is  one  seeking  to  obtain  an  equita¬ 
ble  lien  on  the  real  property  of  a  corporate  trustee  which 
has  transferred  its  assets  under  a  plan  of  reorganization 
effectuated  pending  the  suit  of  the  creditor  to  reduce  her 
claim  to  judgment.  As  an  incident  of  reorganization  the 
processes  of  the  Court  were  used  to  sell  the  property  by  a 
foreclosure  proceeding  where  the  purchaser  was  repre¬ 
sented  by  a  new  company.  Plaintiff  did  not  assent  to  the 
plan  of  reorganization,  and  was  not  a  party  to  the  fore¬ 
closure  suit.  That  suit  was  fullv  determined  bv  the  decree 

•>  • 

of  foreclosure  becoming  final  in  November,  1932 — no,  it 
was  ’31,  wasn’t  it?  The  sale  was  in  ’32  but  the  foreclosure 
decree  was  in  1931. 

155  Mr.  Lesh:  The  order  for  sale. 

Mr.  Duvall:  Well,  that  was  the  final  decree  for 
foreclosure  and  sale.  Now,  at  that  time  she  was  litigating, 
and  she  had  a  cause  of  action  against — 

Mr.  Lesh  (interposing) :  Were  you  reading  from  a  case 
then? 

Mr.  Duvall:  No;  I  am  stating  my  objection.  I  haven’t 
gone  to  the  books  yet;  I  am  stating  my  objection.**** 
While  these  reorganization  processes  were  being  worked 
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out  she  filed  her  suit  in  1930,  but  not  until  1933  (lid  the 
court  adjudicate  the  equities  of  the  bill  and  refer  it  to  the 
Auditor,  and  not  until  1935  did  she  become  a  creditor.  On 
November  1,  1935,  four  years  had  elapsed;  there  was  an 
interval  of  four  years  between  the  time  where  she  could 
have  intervened  to  become  an  adversary  party  had  she 
known  that  there  was  a  plan  of  reorganization  which  was 
going  to  prefer  stockholders,  persons,  or  quasi -stock¬ 
holders  over  creditors.  In  1933  she  was  not  even  a  credi¬ 
tor.  She  filed  what  was  in  effect  a  notice  of  contingent  lia¬ 
bility  against  the  company  which  was  then  in  the  hands  of 
the  receiver.  The  present  cause  of  action  did  not  accrue 
to  her  until  November,  1935  so  she  is  now  seeking  to  have 
the  Court  give  her  a  lien  on  the  property,  not  disturbing 
in  any  way  the  reorganization  under  the  foreclosure,  but 
she  is  asserting  by  reason  of  the  fact  that  she  has  obtained 
a  judgment  November  1,  1935,  in  these  circumstances,  and 
the  judgment  not  having  been  paid  out  of  the  property 
passed  to  the  new  company,  in  the  circumstances  that  she 
described  that  lien  on  these  properties  behind  the 
156  reorganization  bonds.  That  is  the  purpose  of  the 
bill.  That  is  an  entirely  different  cause  of  action  to 
a  foreclosure  suit.  We  do  not  say  they  did  not  have  a  right 
of  foreclosure,  or  that  the  new  company  did  not  have  a 
right  to  take  it,  but  not  adverse  to  the  rights  of  its  credi¬ 
tors,  even  though  presented  years  afterward  if  no  provi¬ 
sion  was  made  for  the  liabilities  of  the  old  company.  The 
transfer  of  properties  was  completed  by  January  1,  1933, 
nearly  six  months  before  she  filed  this  notice  of  claim;  the 
decree  and  foreclosure  sale  was  entered  October  14,  1931, 
nearly  two  years  before  she  filed  notice  of  claim.  No  ap¬ 
peal  from  that  decree  was  taken  and  it  became  final  i;wenty 
days  thereafter,  exclusive  of  Sundays  and  holidays.  For 
the  reason  that  the  parties  are  not  the  same,  the  cause  of 
action  is  not  the  same,  as  examination  of  the  judgment  in 
the  foreclosure  decree  will  disclose,  and  in  the  confirmation 
decree,  the  question  presented  in  this  case  was  not  settled 
in  that  case. 

The  Court:  Mr.  Duvall,  you  are  speaking  here  of  some¬ 
thing  that  was  not  in  the  case. 

Mr.  Duvall:  I  think  as  long  as  it  involves  the  admis¬ 
sion  of  a  paper  which  they  have  offered  under  the  plea  of 
res  adjudicata — 
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The  Court  (interposing):  I  don’t  know  what  they  are 
offering  it  for.  It  may  be  because  it  is  a  statement 

157  against  interest,  or  because  it  shows  she  presented 
her  claim  in  another  court,  don’t  you  see,  years  be¬ 
fore  she  ever  filed  this  suit  that  the  Court  is  hearing.  It 
seems  to  me  you  are  talking  now  on  the  merits  of  the  case 
and  stating  things  not  yet  before  the  Court.  You  say  if  the 
Court  should  examine  some  document — the  Court  will  lis¬ 
ten  to  everything  in  this  case,  but  not  going  into  some  other 
judgment. 

Mr.  Duvall :  I  think  I  have  stated  the  ground  of  my  ob¬ 
jection. 

The  Court :  It  is  understood  that  you  object  to  the  ad¬ 
missibility  of  these  two  papers. 

Mr.  Duvall:  I  do. 

The  Court:  Certified  copies  of  the  decree  and  your  let¬ 
ter;  you  object  to  those  and  the  Court  is  overruling  your 
objection  and  admitting  them  in  evidence.  I  am  not  put¬ 
ting  any  construction  on  them  of  proof  ostensibly  of  admis¬ 
sions  against  interest,  or  that  the  claim  has  already  been 
passed  on  by  another  member  of  the  court,  but  I  am  admit¬ 
ting  them  in  evidence  in  the  case,  and  in  due  course  you 
may  argue  whether  it  substantiates  their  defense. 

Mr.  Duvall:  That  is  the  reason  for  wishing  to  make  my 
position  clear. 

The  Court :  So  it  is  admitted  in  evidence  as  Defendants  * 
Exhibit  No.  5. 

Mr.  Duvall:  I  haven’t  seen  it  yet,  if  your  Honor  please, 
or  maybe  I  am  trusting  too  much  to  memory. 

The  Court:  So  the  decree  is  in  evidence  as  Defendants’ 
Exhibit  5  and  the  letter  is  5-A. 

Mr.  Lesh:  I  think  1  should  offer  to  prove  what  were 
those  proceedings  in  which  that  paper  was  thus  filed. 

158  I  do  not  believe  that  your  Honor,  contrary  to  some 
views  I  have  heard  sometimes  expressed,  has  the 

power  to  take  judicial  notice  of  what  went  on  in  some  other 
case,  and  the  only  way  I  can  bring  it  into  this  case  is  to 
offer  proof. 

The  Court:  That  is  my  view.****  I  am  warning  counsel 

on  both  sides  if  vou  want  me  to  take  into  consideration  anv- 
•>  * 

thing  in  another  case  that  has  been  litigated  in  this  court, 
you  had  better  offer  it  in  evidence;  I  can’t  see  it  otherwise. 
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Mr.  Lesh:  Frankly,  I  understood  your  Honor  ’s|  view, 
and  I  came  prepared. 

The  Court:  Is  that  your  understanding? 

Mr.  Duvall:  Precisely.  It  has  been  the  rule  for 
years;**** 

Mr.  Lesh:  I  now  offer  in  evidence,  and  have  in  court, 
and  have  marked  in  equity  cause  Xo.  53,117  entitled  The 
Central  Hanover  Bank  and  Trust  Company  versus  Ward- 
man  Real  Estate  Properties,  the  original  bill  of  complaint. 

1  will  hand  your  Honor  at  the  conclusion  of  this  <|>ffer  a 
list  of  those  offered;  there  are  some  of  them  that  1  tjliink  I 
should  call  your  Honor’s  attention  specifically  to  in  order 
that  you  may  consider  the  case  otherwise  than  on  the 
papers,  and  know  what  is  going  on. 

Mr.  Duvall:  Just  a  minute,  Mr.  Lesh;  let  me  under¬ 
stand  before  making  an  objection,  Do  I  understand — 

The  Court  (interposing) :  You  have  several  papers  to 
offer? 

Mr.  Lesh:  Yes. 

The  Court:  Then  after  you  have  submitted  all  the 
papers — 

Mr.  Lesh  (interposing) :  If  your  Honor  does  not  object, 
I  have  no  objection  to  having  Mr.  Duvall's  objection 

159  to  the  last  exhibit,  No.  5,  considered  as  an  objection 
to  this. 

Mr.  Duvall:  No,  because  I  would  have  other  grounds. 

Mr.  Lesh:  I  offer  this  as  Defendant's  Exhibit  No.  6. 

Mr.  Duvall:  Does  that  complete  the  offer? 

160  Mr.  Lesh:  No;  the  order  entered  on  the  san  e  day 
in  the  same  cause  appointing  Messrs.  Peyser,  Tu¬ 
multy,  and  Carson  receivers  of  mortgaged  property,  fore¬ 
closure  of  which  was  sought;  that  would  be  marked  De¬ 
fendants’  Exhibit  No.  7,  and  if  received  would  becon|e  De¬ 
fendants’  Exhibit  No.  7. 

In  equity  cause  No.  53,180,  Compton  versus  Wardman 
Real  Estate  Properties,  which  has  been  referred  to  before 
as  a  general  creditors  bill  and  which  was  in  fact  a  general 
creditors’  bill,  I  offer  the  bill  of  complaint  filed  July  24, 
1931,  which,  if  received,  will  become  Defendants’  Exhibit 
No.  8. 

In  the  same  cause,  answer  of  Wardman  Real  Estate 
Properties,  which,  if  received,  will  become  Defendants’ 
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Exhibit  No.  9  in  the  same  cause,  and  in  equity  cause  No. 
53,117,  an  order  consolidating  the  two  causes  subsequent 
to  the  receivership  theretofore  granted  in  Equity  53,117 
and  to  the  unmortgaged  assets  which  were  taken  under 
the  jurisdiction  of  the  Court  in  Equity  53,180;  that  order, 
if  received,  to  become  Defendants’  Exhibit  No.  10. 

Mr.  Duvall:  Did  you  say  if  received  or  marked  for  iden¬ 
tification,  Mr.  Lesh? 

Mr.  Lesh:  In  each  case  when  I  used  the  phrase  “if  re¬ 
ceived’’  I  wish  to  be  understood  as  requesting  that  the 
order  be  now  marked  for  identification  No.  10  and  if  re¬ 
ceived  to  become  Defendants’  Exhibit  No.  10. 

In  consolidated  causes  of  those  numbers  an  intervening 
petition  by  Stanley  et  al.,  filed  August  3,  1931,  for  identifi¬ 
cation  Defendants’  Exhibit  No.  11. 

161  And  in  the  same  consolidated  causes  an  order  for 
sale  entered  October  14,  1931,  which,  if  received, 
would  become  Defendants’  Exhibit  No.  12.  Counsel  next 
offered  Defendants’  Exhibits  13  to  22,  and  in  the  course  of 
the  introduction  of  them  read  portions  of  them  to  the 
Court. 

And  thereupon  the  following  colloquy  occurred:  (tr. 
276-278) 

Mr.  Duvall  (interposing) :  Mr.  Lesh,  I  think  it  is  hardly 
necessary  to  take  up  the  time  of  the  Court  to  read  the  evi¬ 
dence  you  are  reading,  and  to  which  I  am  objecting. 

Mr.  Lesh:  That  is  for  the  Court  to  decide.  I  think  the 
Court  could  better  determine  something  by  hearing  some¬ 
thing  about  what  it  is,  and  I  don’t  like  to  dump  this  pile 
on  his  Honor’s  desk  and  say,  “Here  is  the  offer.’’ 

Mr.  Duvall :  I  submit  it  would  be  informing  the  Court — 

Mr.  Lesh  (interposing):  I  am  perfectly  willing  to  turn 
aside  and  go  through  the  entire  list,  if  your  Honor  cares 
to  express  a  preference.  Any  method  your  Honor  might 
suggest  I  follotf  will  be  acceptable  to  me. 

The  Court :  I  could  see  what  was  coming  in  this  case  at 
the  beginning,  and  I  suggested  to  counsel  on  both  sides  that 
if  these  papers  and  documents  be  offered  in  evidence,  at 
the  end  of  the  case  instead  of  objecting  to  those  papers  as 
you  went  along,  instead  of  objecting  to  this  paper  or  that 
paper,  that  you  could  move  to  strike  out  any  particular 
paper ;  that  was  the  rule  I  laid  down. 
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Mr.  Lesh:  I  agreed  to  that,  and  I  think  we  adhered  to 
that  throughout  the  plaintiff’s  case. 

Mr.  Duvall:  That  was  agreeable  to  me,  but  1  thought 
there  was  some  little  confusion  as  to  how  far  these 

162  should  go,  and  that  is  why  1  asked  your  Honor  if 
I  should  object  or  wait  until  this  was  all  in  and  then 

move  to  strike;  I  think  it  might  save  a  lot  of  time. 

The  Court:  *###Now,  why  not  offer  in  evidence  every¬ 
thing  you  want  to  offer  in  the  consolidated  causes,  and 
have  it  understood  that  Mr.  Duvall  can  move  to  strike  out 
any  evidence  at  the  end  of  the  case?  So  1  admit  the  ex¬ 
hibits  offered  so  far. 

Mr.  Lesh:  I  have  them  down  to  22. 

The  Court :  So  the  Court  admits  those  to  22,  and  we  will 
take  a  recess  to  1 :30. 

(Thereupon  the  documents  in  question  were  received  in 
evidence  and  were  marked  by  the  Reporter,  “Defendants’ 
Exhibit  No.  5,’’  and,  “Defendants’  Exhibit  No.  5-A” 
through,  “Defendants’  Exhibit  No.  22.”) 

There  were  received  under  the  foregoing  ruling  ojf  the 
Court,  subject  to  motion  to  strike  at  the  conclusion  o(f  the 
evidence,  the  following  papers  and  documents  in  the|  con¬ 
solidated  causes,  Equity  Nos.  53,117  and  53,180,  as  evidence 
on  behalf  of  the  defendant,  the  same  being  given  the  defen¬ 
dants  ’  exhibit  numbers  indicated,  viz:  (tr.  263-311) 

5.  Proof  of  claim  of  Margaret  Jean  Calvin  in  Equity  53,- 
117  and  53,180  filed  with  the  Special  Master  June  8,  '[933, 
two  papers  marked  5  and  5a.  Exhibit  5  is  decree  entered 
by  Judge  Bailey  June  1,  1933,  in  Equity  51,662,  and  is  iden¬ 
tical  with  plaintiff’s  Exhibit  No.  1,  and  5a  is  Mr.  Duvjall’s 
letter  of  transmission  dated  June  7,  1933. 

6.  Bill  of  complaint  Central  Hanover  Bank  v.  Wardman 
Real  Estate  Properties,  Inc.,  Equity  53,117,  filed  July  14, 

1931. 

163  7.  Order,  Equity  53,117,  appointing  Peyser,  Tu¬ 
multy  and  Carson  Receivers. 

8.  Bill  of  complaint,  general  creditors’  bill,  Comptor[  vs. 
Wardman  Real  Estate  Properties,  Inc.,  Equity  53,180,  jfiled 
July  24,  1931.  No  copy  of  this  bill  is  included  in  this  Rec¬ 
ord  as  counsel  agree  its  averments  are  sufficiently  described 
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in  the  answers  herein  and  no  question  arises  on  this  appeal 
involving  the  form  of  this  bill. 

9.  Answer  in  same. 

10.  Order  in  same  consolidating  with  Equity  53,117  and 
extending  receivership  to  unmortgaged  assets. 

11.  Intervening  petition  by  Stanley  et  al.,  Bondholders’ 
Committee,  filed  consolidated  causes  August  3,  1931. 

12.  Decree  entered  October  14,  1931,  for  foreclosure  of 
mortgaged  assets  and  sale  of  certain  unmortgaged  tangi¬ 
bles. 

13.  Trustees’  report  of  sale  in  consolidated  causes  Oc¬ 
tober  24,  1932. 

14.  Objections  to  confirmation  bv  Shaller,  October  14, 
1932. 

15.  Objections  to  confirmation  by  W.  Bissell  Thomas,  Oc¬ 
tober  26,  1932. 

16.  Objections  to  confirmation  by  William  B.  O’Connell, 
October  28,  1932. 

17.  Objections  to  confirmation  by  Torgeson,  October  28, 
1932. 

18.  Affidavits  in  support  of  sale  and  exhibits,  including 
reorganization  plan,  filed  November  3,  1932,  in  consoli¬ 
dated  causes. 

19.  Memo  (opinion  and  findings)  by  Justice  Letts  filed 
in  consolidated  causes  November  28,  1932. 

164  20.  Decree  confirming  sale,  consolidated  causes, 

December  1,  1932. 

21.  Report  of  Receivers  filed  April  6,  1933,  presenting 
questions  of  allocation  between  mortgaged  and  unmort¬ 
gaged  assets. 

22.  Order  entered  April  19,  1933,  consolidated  causes, 
for  presentation  of  claims,  reference  to  Special  Master  to 
determine  claims  and  allocate  assets  between  two  estates. 

23.  Motion  filed  June  29,  1933,  in  consolidated  causes  by 
Margaret  Jean  Calvin  for  extension  of  time  to  complete 
proof  of  claim. 

24.  Order  on  same  entered  June  29, 1933,  extending  time. 

Thereupon  the  following  occurred:  (tr.  288) 

Mr.  Lesh:###  And  without  burdening  this  record  with 
them  because  they  are,  so  far  as  I  know,  mere  duplicates, 
may  I  state,  and  may  his  Honor  take  it  as  proof,  that  there 
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were  sixteen  similar  successive  orders  extending  time  for 
Mrs.  Calvin  to  complete  her  proof  of  claim,  the  final  one 
being  August  15,  1935,  each  one  granted  by  Mr.  Duvall’s 
motion.  May  that  be  accepted  as  a  fact? 

Mr.  Duvall:  Yes,  from  time  to  time  the  Court  granted 
further  orders  extending  the  time  for  mv  client  to  com- 
plete  her  proof  of  claim. 

25.  Proof  of  claim  by  'Washington  Properties,  Inc.,  filed 
with  Special  Master  August  8,  1933. 

26.  Order,  consolidated  causes,  as  to  filing  of  claims,  pro¬ 
viding  especiallv  for  those  in  litigation.  Dated  October  20, 
1933. 

27.  Report  of  Special  Master  on  Allocation  of  assets  be¬ 
tween  two  estates  filed  November  1,  1933. 

28.  Order  entered  December  7,  1933,  consolidated 
165  causes,  confirming  report  of  Special  Master. 

29.  Objection  by  Margaret  Jean  Calvin,  inter- 
venor,  entitled  in  Equity  53,117  filed  January  2,  1934,  to 
entry  of  deficiency  judgment. 

30.  Petition  filed  in  consolidated  causes  December  6, 1933, 
by  Central  Hanover  Bank  for  deficiency  judgment. 

Thereupon  the  following  occurred:  (tr.  292-293). 

Mr.  Lesh:  ###*As  No.  30,  which  I  note  for  the  record  is 
a  disturbance  of  the  chronology,  I  offer  the  report  of  the 
trustees  praying  for  deficiency  judgment  filed  November 
6,  1933,  in  consolidated  causes  No.  53,117  and  No.  53,1  BO,  as 
being  the  pleading  in  response  to  which  No.  29  was  inter¬ 
posed  on  behalf  of  Mrs.  Calvin. 

Mr.  Duvall:  Mr.  Lesh,  the  notation  on  that  trustees’ 
report  was  correct,  was  it,  it  was  in  the  consolidated 
causes  ? 

Mr.  Lesh:  It  was  in  the  consolidated  causes.  My  own 
opinion  is  that  everything  filed  in  either  one  of  those  causes 
could  be  correctly  captioned  in  the  consolidated  causes  be¬ 
cause  they  were  actually  consolidated  for  all  purposes  from 
the  beginning.  Now,  I  wouldn’t  make  a  statement  of  what 
was  correct  and  what  wasn’t — 

Mr.  Duvall  (interposing) :  If  the  Court  please,  I  wouldn’t 
make  the  statement  if  it  were  not  merely  that  there  is  an 
error  in  the  matter  of  entitling  the  action. 
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Mr.  Lesh:  I  call  your  Honor’s  attention  to  the  fact  that 
between  that  time  and  the  next  pleading  which  was  filed, 
the  final  report  of  the  special  master  shows  by  the 

166  testimony  that  was  returned  with  that  report  that 
there  were  eleven  more  special  sessions  before  the 

special  master  on  claims  between  January  1,  1934,  and  De¬ 
cember  4,  1934  at  which  Mr.  Duvall  was  not  present  so  far 
as  I  know. 

31.  Conditional  mandate  filed  in  Equity  53,117  January 
2,  1935,  affirming  decree  confirming  sale  entered  December 
1,  1932,  in  consolidated  causes. 

32.  Final  mandate  of  affirmance  on  same,  filed  Mav  12, 
1935. 

37.  Order  of  Justice  Luhring  July  30,  1935,  in  Equity 
51,662,  now  attached  to  Exhibit  5. 

39.  Report  of  Receivers,  consolidated  causes,  filed 

167  January  31,  1936,  as  to  sale  of  sundry  assets  both 
estates. 

40.  Suplemental  report  filed  February  6,  1936,  same. 

41.  Order  nisi  on  sales  entered  February  14,  1936. 

42.  Orders  (3)  confirming  sales  entered  March  20,  1936. 

43.  Special  Master’s  final  report  filed  April  9,  1936, 
under  order  of  April  19,  1933,  particularly  therein  the  al¬ 
lowance  of  claims  of  Margaret  Jean  Calvin,  Central  Han¬ 
over  Bank  and  Washington  Properties,  Inc.,  against  un¬ 
mortgaged  assets. 

44.  Order  entered  April  30,  1936,  in  consolidated  causes, 
confirming  Special  Master’s  report  of  April  9,  1936,  with 
respect  to  above  claims. 

45.  Memo  of  Justice  Adkins  dated  October  12,  1931. 

46.  Second  memo  of  Justice  Adkins  dated  October  12, 
1931. 

Thereupon  counsel  for  defendant  introduced  in  evidence 
under  the  same  ruling  of  the  Court  the  following  excerpts 
from  the  reporter’s  transcript  of  testimony  and  proceed¬ 
ings  before  the  Special  Master,  in  the  consolidated  causes 
as  they  were  returned  and  filed  with  the  Special  Master’s 
report  of  April  9,  1936  and  they  were  also  given  exhibit 
numbers  as  indicated,  viz : 

33.  Transcript  of  sessions  before  Special  Master  of 
June  17,  1935,  showing  appearances. 


I 


► 
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34.  Session  before  Special  Master  of  July  1,  1935, 
tions  read,  particularly  pages  572  to  573  &  576. 

35.  Session  before  Special  Master  July  19,  1935,  p| 
576,  578,  579,  585. 

36.  Session  before  Special  Master  August  5,  1935,  pj 
586-587,  portions  of  Peyser’s  statement  pages  586-690, 


127 

por- 

ages 

ages 

Du¬ 


vall  and  others,  pages  593-596,  notation  of  adjournment, 
page  605. 

168  After  the  admission  of  “Defendant’s  Exhibit  No. 
36’’  the  following  occurred:  (The  following  quota¬ 
tion  was  designated  by  the  appellee  and  is  included  herein 
without  the  appellant’s  consent.) 

“Mr.  Lesh:  I  call  vour  Honor’s  attention  to  a  furtther 
session  before  the  Special  Master,  to  which  T  will  call  your 
Honor’s  attention  in  a  moment,  to  be  considered  Defen¬ 
dant’s  Exhibit  No.  39.  Your  Honor,  that  was  the  session 
which  comprised  forty-two  pages,  and  it  was  the  final  ses¬ 
sion  and,  without  reading  from  it  verbatim,  what  I  wish  to 
offer  in  evidence  here  Is  the  fact  that  on  page  607  Mr.  'Pey¬ 
ser  made  a  statement  objecting  to  the  allowance  of  the 
Washington  Properties  claim  and  to  the  allowance  of  the 
deficiency  claim  of  the  Central  Hanover  Bank,  and  that 
objection  was  joined  in  by  Messrs.  O’Connell  and  Bissell 
Thomas;  and  on  page  613  Mr.  Arthur  Hellen  was  intro¬ 
duced  as  a  witness  in  support  of  that  objection;  that  Mr. 
Hellen  was  cross-examined  as  to  his  connection  with  Wash¬ 
ington  Properties,  and  as  to  those  provisions  of  the  plan 
by  which  the  company  of  which  he  was  trustee  was  to  ijssue 
its  securities  to  debenture  holders  who  were  turning  in 
their  bonds,  Wardman  Real  Estate  Properties;  as  to  the 
circumstances  of  his  own  selection  as  a  voting  trustee,  and 
his  possible  relations  to  the  bankers;  and  as  to  those  forty 
pages  of  testimony,  your  Honor,  and  colloquy  and  objec¬ 
tion,  frankly  I  see  no  way  to  handle  the  matter  except  to 
say  to  your  Honor  it  would  be  very  laborious  to  read  you 
all  of  it  and,  therefore,  1  suggest  it  may  be  a  satisfactory 
summary  of  it,  and  as  a  formal  offer  I  offer  it  and  suggest 
that  counsel  on  either  side  may  comment  on  any  sectiojn  of 
it  they  wish  to  call  your  Honor’s  attention  to. 

“The  Court:  I  can’t  see  that  the  testimony  of  Mr.  Hel- 
len  given  before  the  Auditor  as  to  how  he  happened 

169  to  be  appointed  a  voting  trustee  can  be  admissible 
here. 
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“Mr.  Lesh:  It  is  admissible  in  this  regard:  not  as  evi¬ 
dence  that  the  facts  therein  stated  are  true,  but  as  to  the 
precise  nature  of  the  facts  inquired  about  by  Mr.  Duvall 
here  was  inquired  about  there;  he  was  in  court  on  behalf 
of  his  claimant,  and  I  was  in  court  on  behalf  of  my  claim¬ 
ant,  and  that  that  matter,  having  been  there  inquired  about 
fully,  and  there  finally  adjudicated,  I  am  entitled  to  show 
your  Honor  what  was  inquired  about,  and  -what  was  put  in 
issue. 

“The  Court:  Was  Washington  Properties  brought  into 
that  case? 

“Mr.  Lesh:  Yes,  sir,  your  Honor;  I  have  proven  to  you 
that  they  proved  their  claim. 

The  Court:  And  Mr.  Duvall  was  present  at  the  last  ses¬ 
sion? 

“Mr.  Lesh:  No,  your  Honor,  he  w^as  not  present  at  the 
final  session ;  he  was  present  at  the  prior  session  at  which 
the  adjournment  was  taken. 

“The  Court:  I  will  exclude  that. 

“Mr.  Lesh:  Mav  I  be  instructed,  vour  Honor,  would  it 
not  assist  the  trial  court  to  be  informed  when  an  objection 
or  proffer  is  really  insisted  on — 

“The  Court:  I  gave  you  gentlemen  your  choice  as  to 
the  way  in  which  you  wanted  to  proceed.  I  was  just  trying 
to  help  you. 

“Mr.  Lesh:  I  understand. 

“The  Court:  I  am  excluding  that.  I  do  not  think  it  is 
admissible.  He  was  not  present  there  and  did  not  take 
any  part. 

“Mr.  Lesh:  If  I  might  so  state,  I  call  your  Honor’s  at¬ 
tention  to  the  fact  now  that  as  part  of  the  preceding  session, 
that  of  August  5,  1935,  that  I  specifically  and  spe- 
170  daily  called  to  your  attention,  is  the  fact  that  he 
was  there. 

“The  Court:  Who  was? 

“Mr.  Lesh:  Mr.  Duvall. 

“The  Court:  That  is  not  excluded. 

“Mr.  Lesh:  I  understand,  but  that  an  adjournment  was 
taken  at  that  time  to  August  9,  and  that  my  proffer  of 
August  9  is  to  show  thereby  that  the  same  matters  were 
being  considered  as  objections  to  the  claim  of  Washington 
Properties  which  are  brought  forward  in  this  case  for  re- 
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litigation  between  Mr.  Duvall’s  client  and  ours.  I  repeat 
that  merely  to  make  my  offer. 

“Mr.  Duvall:  Is  that  a  correct  statement?  Was  there  a 
notice  at  the  prior  hearing? 

“Mr.  Lesh:  Yes,  there  was. 

“The  Court:  Well,  I  exclude  that  session  of  the  testi¬ 
mony,  or  any  part  of  it,  Mr.  Duvall  not  being  present  and 
not  having  taken  any  part  in  it. 

“Mr.  Lesh:  I  did  not  intend  to  be  quarreling  wit  1  the 
ruling,  but  only  to  make  plain  what  your  Honor  wa|s  ex¬ 
cluding.” 

The  following  then  occurred  (tr.  313-314)  : 

Mr.  Lesh:  I  have  very  little  additional  record  testimony, 
your  Honor,  and  I  think  I  can  put  it  in  rather  rap- 

171  idly. 

As  Defendants’  Exhibit  No.  47  I  offer  from  the 
transcript  of  the  hearings  before  Mr.  Justice  Letts  ofj  No¬ 
vember  4,  1932,  page  102  and  page  103,  the  following: 
first,  a  paragraph  from  a  remark  by  Mr.  Hanlon,  who  was 
representing,  had  up  to  that  time  represented  Leonard  L. 
Stanley,  et  al.,  intervening  bondholders’  committee,  ad¬ 
dressing  Mr.  Justice  Letts,  “I  am  not  going  to  attempt  to 
respond  to  the  numerous  statements  in  the  way  of  charges 
that  have  been  introduced  in  this  court,  and  I  submit  T  am 
not  only  entitled  to  represent  the  bondholders’  case  but  the 
purchasers’  case.” 

Mr.  Duvall :  Mr.  Lesh,  pardon  me.  I  don’t  know  whether 
this  comes  under  the  plan  of  submission  of  documentary 
evidence,  but  I  think  it  may  be  subject  to  the  same  rul|?  of 
your  Honor  with  regard  to  proceedings  where  I  was  | not 
present.  You  do  not  claim  I  was  present,  do  you? 

Mr.  Lesh :  I  do  not  claim  you  were  present,  but  the  Court 
inquired  whether  the  Washington  Properties  was  a  party 
to  the  adjudication  on  which  I  rely,  the  one  by  Justice  Letts 
selling  the  mortgaged  and  unmortgaged  assets,  and  another 
being  the  final  adjudication  of  1936  settling  the  Auditor’s 
accounts.  I  had  proven  that  Washington  Properties  was 
a  party  by  proof  of  claim  as  to  the  final  one,  and  as  to  {the* 
former  this  is  offered  as  proof  that  Washington  Properties 
was  a  party  and  was  heard  by  Mr.  Justice  Letts. 

Mr.  Duvall:  That  is  all  right.  I  thought  he  was  offering 
something  new  as  binding  upon  me,  or  my  client, 

172  in  1932  as  a  precedent. 
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Mr.  Lesh:  The  sole  purpose  of  the  present  offer 
is  to  show  that  Washington  Properties  was  a  party  to  the 
proceeding  before  Mr.  Justice  Letts.  If  that  may  be  ad¬ 
mitted  we  need  not  encumber  the  record. 

Mr.  Duvall:  I  just  wanted  to  find  out  the  purpose.  If  it 
is  for  that  purpose  I  can  see  the  objection  would  not  lie. 

The  Court:  It  was  offered  in  the  consolidated  equity 
causes  in  which  the  mortgaged  and  unmortgaged  property 
was  sold? 

Mr.  Duvall:  As  I  understand,  in  1932  after  the  sale. 

Mr.  Lesh:  This  is  November  4,  1932,  from  then  on. 

The  Court :  Very  well. 

Mr.  Lesh:  That  may  be  admitted  and  I  need  not  en¬ 
cumber  the  record,  and  I  withdraw  my  offer  of  No.  47. 

The  Court:  Very  well. 

There  was  offered  in  evidence  on  behalf  of  the  defendant 
the  check  theretofore  produced  by  the  witness  Julius  I. 
Peyser  and  marked  for  identification  Defendant’s  Exhibit 
No.  4,  and  the  same  was  received  in  evidence  as  Defendant’s 
Exhibit  No.  4.  (tr.  298).  There  were  offered  in  evidence 
on  behalf  of  the  defendant  the  documents  which  had  there¬ 
tofore  been  marked  for  identification  Defendant’s  Exhibits 
1,  2  and  3,  and  the  same  were  without  objection  received 
in  evidence  as  Defendant’s  Exhibits  Nos.  1,  2  and  3.  (tr. 
310) 

Humphrey  Lloyd  was  recalled  as  a  witness  for  and  in 
behalf  of  the  defendants,  and,  upon  further  examination, 
testified  as  follows:  (tr.  324-329). 

Washington  Properties  issued  its  bonds  and  stock  for 
first  and  refunding  gold  bonds  of  Wardman  Real  Estate 
Properties,  Inc.,  and  it  issued  stock  for  the  general  mort¬ 
gage  bonds  of  Wardman  Real  Estate  Properties,  Inc.,  and 
also  some  $220,000  principal  amount  gold  notes  of 
173  Wardman  Real  Estate  Properties,  Inc.  He  believes 
there  were  three  unrelated  notes  which  they  also  got 
at  the  same  time.  They  had  no  bearing  on  any  particular 
properties.  They  were  on  other  properties.  The  deposit¬ 
ing  debenture  holders  of  Wardman  Realty  and  Construc¬ 
tion  Company  turned  in  the  two  and  a  half  million  dollar 
general  mortgage  bond  of  Wardman  Real  Estate  Proper¬ 
ties.  Washington  Properties  did  not  acquire  any  of  the 
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capital  stock  of  Wardman  Real  Estate  Properties. 

174  Washington  Properties  did  not  issue  any  ofj  its  se¬ 
curities  to  stockholders  of  Wardman  Real  (Estate 

Properties.  There  was  more  than  one  issue  of  securities  of 
Washington  Properties.  He  believes  the  initial  issuejcovers 
the  date  of,  December  28,  1932.  That  was  the  bulkj.  The 
time  for  the  depositing  of  both  Wardman  Real  Estate 
Properties  bonds  and  the  Wardman  Real  Estate  Properties 
debentures  was  extended  to  May  1,  1933.  During  tfyat  in¬ 
terval  there  were  some  eight  or  nine  people  additional  de¬ 
positors  of  both  types  of  securities,  and  on  May  1,  1933, 
Washington  Properties  issued  their  securities  to  them  in 
the  same  proportion.  That  might  be  called  the  second  issue. 
There  was  a  third  issue  pursuant  to  a  mandate  Of  the 
Court  of  Appeals  to  issue  bonds  and  stock  to  certain  others 
in  the  same  proportion  they  would  have  received  had  they 
deposited  their  securities  with  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  before  the  time  expired.  I 

Since  then  there  has  not  been  anv  further  issue  of  Ti^ash- 
ington  Properties  securities.  The  words  “issue  of  securi¬ 
ties ’’  means  both  bonds  and  stock.  Their  outstanding 
securities  consist  of  what  is  known  as  twenty-year  7j  per 
cent  general  mortgage  income  bonds  and  they  also  (have 
common  stock.  There  is  only  one  class  of  stock.  The  ijssue 
of  7  per  cent  general  income  bonds  was  $10,305,500.  I  The 
amount  of  stock  issued  by  Washington  Properties  was|  42,- 
5 10  shares.  Those  bonds  and  that  stock  were  issued  on  the 
three  dates  he  has  just  given ;  no  other  bonds  and  no  ojther 
stock  have  been  issued  by  that  company  since;  and  aljl  of 
those  bonds  and  all  of  that  stock  were  delivered  to  1  the 
holders  of  the  first  mortgage  bonds  of  Wardman  Real 
Estate  Properties  and  to  the  holders  of  bonds  of  the  Ward- 
man  Realty  and  Construction  Company.  In  regard  to  the 
holders  of  bonds  of  Wardman  Realty  and  Construction 
Company,  it  was  such  holders  as  had  deposited  their  bohds 
and  through  the  committee  acquired  the  general  mortgage 
bonds  of  Wardman  Real  Estate  Properties.  That  general 
bond  of  Wardman  Real  Estate  Properties  was  (se- 

175  cured  by  a  second  trust  of  the  Wardman  Real  Estate 
Properties,  that  is  a  trust  after  that  first  and  refund¬ 
ing  loan.  No  dividend  has  ever  been  paid  by  Washington 
Properties,  Inc.,  on  its  stock.  The  interest  on  the  income 


132  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES.  INC. 

bonds  is  cumulative,  from  November  1,  1934.  There  was  a 
short  period,  about  the  first  year,  during  which  it  was  not 
cumulative.  It  has  not  been  fully  paid.  The  arrearage 
of  interest  on  those  bonds,  as  of  October  31,  1938,  is  $948.- 
106.  That  was  the  last  annual  report.  It  would  be  close 
to  a  million  dollars  today.  That  is  over  and  above  what 
they  have  paid.  They  paid  some  interest  on  those  income 
bonds. 

In  response  to  a  subpoena  duces  tecum,  witness  stated 
he  had  brought  some  minute  books  of  Wardman  Real 
Estate  Properties  which  he  obtained  from  the  last  secre¬ 
tary  of  that  company  for  such  purpose.  They  had  not  been 
in  his  possession  before  he  brought  them  here. 

On  cross-examination  the  witness  testified  as  follows 
(tr.  329-333) : 

Instead  of  one  certificate  for  the  entire  amount  of  stock 
being  issued  to  the  voting  trustees,  as  testified  by  Mr. 
Carson,  he  believes  there  were  three  certificates  issued,  to¬ 
taling  forty-two  thousand  and  some  shares.  After  that 
voting  trust  certificates  were  issued  to  the  persons  and 
concerns  who  were  entitled  to  stock.  Thev  were  issued  at 
the  direction  of  the  depositaries,  voting  trust  certificates 
going  to  those  who  had  deposited  first  and  refunding  bonds; 
they  would  be  issued  at  the  direction  of  the  depositary  of 
those  bonds.  The  transfer  agent  in  New  York  made  them 
out.  In  regard  to  the  stock  that  was  issued  to  the  deben¬ 
ture  holders,  thev  would  have  been  issued  also  bv  the  trans- 
fer  agent  as  directed  by  the  depositary  for  the  Wardman 
Realty  and  Construction  Company  debentures. 

Washington  Properties  would  know  periodically  at  the 
time  of  interest  payment  who  held  their  income  bonds. 
176  Asked  if  there  was  any  reason  for  his  knowing 
who  were  the  owners  and  holders  of  the  stock  and 
of  those  debentures,  the  witness  replied:  “I  believe  there 
•was;  on  occasions  we  sent  an  annual  report  to  all  the  se¬ 
curity  holders,  and  our  method  of  sending  that  report  was 
to — at  one  time  we  secured  a  list  from  the  Central  Hanover 
Bank  and  Trust  Company  who  were  and  still  are,  the  reg¬ 
istrar  and  transfer  agent  of  our  securities,  and  we  mailed  a 
report  to  each  name  appearing  on  the  list  of  security 
holders;  on  other  occasions  we  have  merely  had  envelopes 
addressed  by  the  transfer  agent  and  registrar;  we  have  not 
always  had  the  list.”  (tr.  331). 
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Questioned  by  the  Court,  the  witness  testified  (tr.  331) : 

There  were  three  parties  that  were  voting  the  stock  of 
the  Washington  Properties;  they  were  voting  trustees. 
The  three  certificates  mentioned  were  in  their  names  jjointlv, 
or  each  one  in  their  particular  name.  All  who  surrendered 
first  and  refunding  bonds  of  Wardman  Real  Estate  (Prop¬ 
erties,  received  voting  trust  certificates,  and  likewise1)  those 
who  surrendered  debenture  bonds  of  the  Wardman  Realty 
and  Construction  Company.  The  voting  trust  certificates 
were  not  left  in  the  possession  of,  or  issued  to  any  commit¬ 
tee  that  may  have  represented  them  before  the  salcf  took 
place. 

By  the  Court:  | 

Q.  So  that  after  the  sale  went  through  and  as  the  (londs 
of  Washington  Properties  were  issued,  they  went  tjo  the 
people  who  were  entitled  to  them  according  to  the  reorgan¬ 
ization,  and  the  voting  certificates  stock,  not  the  certificates 
themselves,  went  to  the  parties  entitled  to  them;  isj  that 
correct?  A.  Yes,  sir.  1 

The  witness  then  testified  further  that  they  have  paid 
some  interest  on  the  income  bonds  each  year,  but  have 
never  paid  the  entire  amount  in  any  one  year;  they  nave 
not  earned  enough  to  pay  a  great  deal  of  interest.  They 
have  not  paid  7  per  cent  per  annum. 

177  The  witness  was  then  excused. 

i 

Edward  Sweeney  was  called  as  a  witness  on  behal|f  of 
defendant  and,  upon  examination,  testified  as  follows  (tr. 
333-339) : 

He  is  a  securities  salesman  with  Johnston  Lemon  &  Com¬ 
pany.  They  are  located  in  Washington  in  the  Southern 
Building  and  are  members  of  the  Washington  Stock)  ex¬ 
change.  They  help  distribute  securities,  and  they  partici¬ 
pate  in  general  securities  business,  a  general  over-jthe- 
counter  securities  business.  He  is  familiar  with  the  securi¬ 
ties  of  Washington  Properties,  Inc.  The  active  securities 
right  now  are  their  income  7’s;  they  are  the  bonds,  land 
then  the  Washington  Properties  voting  trust  certificates. 
The  latter  is  their  stock.  Neither  is  listed  on  the  exchange. 
Among  dealers  they  quote  either  bonds  or  stock  whenever 
inquiry  is  made.  They  are  traded  in  over  the  counter,  i 
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There  is  an  over-the-counter  list  issued  in  New  York 
through  the  National  Quotation  Service.  Dealers  who 
trade  in  these  securities  send  their  listings  to  New  York 
every  day  and  in  the  morning  they  get  a  sheet  giving  those 
securities.  In  there  you  will  see  the  Washington  Proper¬ 
ties  bonds  quoted  by  at  least  six  or  seven  dealers.  The 
bonds  and  stock  are  traded  in  but  the  bonds  were  more  ac¬ 
tively  traded  in  than  the  stock.  To  his  knowledge  they  have 
been  traded  since  about  1935  or  1934.  His  active  connec¬ 
tion  with  over-the-counter  securities  goes  back  to  January, 
1936.  The  present  quotation  on  the  bonds  in  55  to  561/o. 
All  bonds  are  quoted  on  what  is  known  as  an  inside  and  an 
outside  market.  The  inside  market  would  be  55;  561/2 
would  be  the  outside  market — would  possibly  be  54 y»  to 
The  54  would  represent  the  bid  price  and  57  the  ask¬ 
ing  price. 

The  range  on  the  stock,  so  far  as  he  can  recall,  would  be 
about  2VLs  would  be  low,  and  about  four  and  a  fraction,  a 
little  bit  above  that,  would  be  the  high.  He  could  have 
bought  some  of  the  stock  today  around  3  but  did  not  buy. 
Two  and  one-half  represents  the  bid  price.  Since  1934  the 
price  has  been  increasing.  Not  all  of  the  dealers  who 
quote  Washington  Properties  securities  are  located 
178  in  the  District  of  Columbia.  They  are  traded  in  in 
New  York  and  Baltimore.  He  has  heard  inquiries 
on  them  from  California.  The  dealers  seem  to  be  more  in¬ 
terested  in  real  estate  properties,  except  in  New  York,  and 
they  have  been  more  interested  in  those  bonds.  Hansen  and 
Company  in  New  York  City  is  one  of  the  dealers  inter¬ 
ested  in  the  bonds. 

Thereupon  the  witness  was  excused  without  any  cross- 
examination  and  counsel  for  defendant  announced  to  the 
Court  the  close  of  the  defendants’  case.  Then  the  Court 
made  the  following  inquiry  (tr.  339-342) : 

The  Court:  I  don’t  know  whether  it  is  In  the  case,  but 
Mr.  Lloyd,  you  can  answer  this  question:  Take  this  so- 
called  first  issue  of  bonds  on  Washington  Properties,  which 
is  now  on  the  property,  on  some  of  that  property  it  is  se¬ 
cured  by  a  first  deed  of  trust,  and  on  other  properties  it  is 
secured  by  a  second  deed  of  trust;  is  that  correct? 

Mr.  Lloyd:  Yes,  sir. 
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The  Court:  Of  course,  there  is  an  underlying  mortgage 
on  some  of  the  properties? 

Mr.  Lloyd:  Yes,  sir. 

The  Court :  It  may  be  in  the  record. 

Mr.  Duvall:  I  think  Mr.  Carson  testified  to  that. 

Mr.  Lesh :  Mr.  Lloyd,  have  you  in  your  printed  annual 
report  the  actual  mortgages  as  of  last  October? 

Mr.  Lloyd:  Yes,  sir,  I  think  so. 

Mr.  Lesh:  It  might  be  well  to  have  that  in  the  record. 

Mr.  Duvall:  Here  is  a  statement;  mavbe  that  will  be  of 
assistance. 

Mr.  Lesh:  1  think  it  is  identical.  Perhaps  I  can  read  it 
better:  these  are  the  presently  underlying  mortgages. 

You  might  check  it  against  your  list  at  the  same 
179  time. 

On  the  Boulevard  Apartments,  underlying  unpaid 
principal  of  $475,000 — oh,  that  is  on  all  three,  on  Boulevard 
Apartments,  Cathedral  Mansions,  North,  and  the  Office 
Building,  and  the  mortgage  on  the  three  of  them,  $475,000 
with  interest  at  41/*  per  cent  due,  or  its  maturity  is  put  in  as 
October  1,  1945: 

The  Chastleton  Apartments,  $786,750  at  5  per  cent  due 
October  1,  1946; 

On  Cathedral  Mansions,  Center,  $554,500,  5  per  cent,  due 
May  1, 1941 ; 

2700  Connecticut  Avenue,  $230,000  at  5  per  cent,  due  j  Jan¬ 
uary  30,  1941 ; 

Davenport  Terrace  Apartments,  subdivided  into  jfour 
separate  apartments  by  street  numbers,  viz: 

4810  Connecticut  Avenue,  $150,000,  5  per  cent,  April  4, 
1939. 

3525  Davenport  Street,  $129,600,  at  5  per  cent,  due  Au¬ 
gust  1,  1947. 

4810  36th  Street,  $136,500.  5  per  cent,  due  May  27,  1941. 

4831  36th  Street,  $157,500,  5  per  cent,  due  May  10, 1939. 

A  total  of  underlying  mortgages,  principal  amount, 
$2,642,850;  is  that  correct  as  of  October  1  last?**** 

Mr.  Lloyd:  Yes,  sir. 

Mr.  Lesh:  ****That  is  the  defendants’  case. 

Mr.  Duvall:  Now,  if  your  Honor  please,  I  wish  to  taring 
a  motion — 
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The  Court  (interposing):  Have  you  any  other  testi¬ 
mony? 

Mr.  Duvall:  If  there  is  any  rebuttal  it  would  be 

180  dependent  on  your  Honor’s  ruling  on  the  motion  to 
strike,  just  a  very  short  witness. 

The  Court:  Very  well. 

Mr.  Duvall:  I  wish  to  make  a  motion  as  to  the  two  con¬ 
solidated  causes,  Equity  53,117  and  53,180,  the  record  and 
proceedings  of  which  were  admitted  subject  to  any  ob¬ 
jections  or  motions  are  the  subject  matter  of  what  objec¬ 
tions  and  motions  I  now  make : 

I  object  to  the  admission  of  the  records  of  those  causes, 
and  such  portions  of  the  transcript  of  proceedings  before 
the  Special  Master  in  those  causes,  on  the  ground  that  they 
are  immaterial,  and  on  that  ground  I  move  to  strike  all  of 
the  indicated  evidence. 

Now,  the  argument  will  probably  take  fifteen  minutes,  I 
am  afraid.  Would  your  Honor  want  to  have  an  early  ad¬ 
journment  so  I  can  formulate  how  I  can  best  submit  it  to 
your  Honor?  I  don’t  want  to  take  up  the  time  of  the 
Court. 

The  Court:  Suppose  we  take  a  recess  to  1:30,  and  you 
will  have  time  to  get  lunch,  and  make  up  any  form  of  ob¬ 
jections  to  the  offer  by  the  other  side,  or  move  to  strike  it 
out. 

Mr.  Lesh:  Before  we  adjourn,  your  Honor,  before  I  take 
my  seat,  I  notice  I  neglected  to  correct  a  mistake  in  regard 
to  Exhibit  25,  proof  of  claim  of  Washington  Properties  be¬ 
fore  the  Auditor;  I  mentioned  its  filing  date  as  of  Septem¬ 
ber  20,  1933.  The  filing  date  as  shown  by  the  Auditor’s 
date  on  this  is  August  8,  1933. 

I  think,  your  Honor,  we  can  simplify  the  matter  con¬ 
siderable  bv  having  Mr.  Duvall  make  a  statement 

181  which  would  obviate  the  necessity  of  his  offering  any 
rebuttal. 

Mr.  Duvall:  I  do  not  want  to  be  sworn  and  take  the 
stand  because  I  have  serious  objection  to  acting  in  the  dual 
capacity  of  witness  and  attorney  in  the  same  case ;  but  it  is 
my  duty  to  my  client  to  prove  this  fact  which  she  herself 
could  not  prove,  that  is,  with  regard  to  the  bankers’  contract. 
She  would  only  know  what  I  had  advised  her  in  the  course 
of  mv  investigation.  The  bill  was  filed  in  1936.  I  had  not 

9  C7 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  IJjC.  137 

seen  the  copy  of  the  bankers’  agreement,  and  did  noj  know 
anything  about  the  bankers  having  purchased  the  Class  A 
stock  of  the  Wardman  Corporation,  and  it  was  not  until 
some  time  in  1937  that  Mr.  Moran,  receiver,  sent  me  to  Mr. 
Meredith  Daubin,  a  member  of  the  Bar,  who  was  having 
something  to  do  with  the  books — I  don’t  know  just  what 
about — and  had  access  to  the  minute  book,  and  whiki  there 
Mr.  Daubin  asked  me  if  I  had  seen  that  black  leather  book, 
and  the  special  bankers’  agreement  is  in  here,  and  that 
was  the  first  time  mv  client  or  I  had  anv  knowledge  of  the 
contents  of  the  bankers’  agreement  and  that  provision  for 
the  purchase  of  Class  A  stock  of  the  Wardman  Corpora¬ 
tion,  and  that  is  what  I  would  testify  to.  I  do  not  want  to 
take  the  stand  unless  I  am  compelled  to  do  so,  but  I  made 
that  statement  to  Mr.  Lesh,  who  said  he  would  accept  that 
as  a  fact. 

Mr.  Lesh:  I  accept  Mr.  Duvall’s  statement  as  a  fact. 

The  Court:  If  Mr.  Duvall  were  sworn  and  testified  as  a 
witness  he  would  testify  as  he  has  just  stated? 

Mr.  Lesh:  Yes,  sir. 

182  The  Court:  Very  well. 

After  recess  the  following  colloquy  occurred  (tr. 
343-345) : 

Mr.  Duvall:  If  your  Honor  please,  after  I  had  made 
known  mv  intention  as  to  the  motion  to  strike,  some  mat- 
ter  in  rebuttal  was  put  in,  and  may  I  now  renew  what 
I  said  in  regard  to  certain  facts  that  were  admitted  of 
the  record  proceedings  in  the  consolidated  equity  causes 
53,117  and  53,180,  and  take  up  my  argument  from  that 
point? 

Mr.  Lesh:  Do  we  not  understand,  Mr.  Duvall,  in  view 
of  the  fact  that  your  rebuttal  is  in,  this  be  considered 
as  final  argument  on  both  sides? 

Mr.  Duvall:  Yes,  unless  the  Court — 

Mr.  Lesh  (interposing) :  But  in  your  own  way. 

Mr.  Duvall :  Unless  the  Court  wants  me  to  proceed,  but 
my  own  idea  was  to  present  the  argument  on  the  ques¬ 
tion  of  res  adjudicate,  but  if  your  Honor  rants  me  to 
argue  the  whole  case,  very  well. 

The  Court:  Are  you  going  to  make  any  motion  to  strike 
any  of  the  plaintiff’s  testimony? 
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Mr.  Lesh:  No,  your  Honor,  not  in  separate  motion, 
but  as  to  the  merits  of  the  case,  and  I  can  respond  to 
that. 

Mr.  Duvall :  If  it  is  satisfactory  to  your  Honor  to  argue 
the  whole  case. 

The  Court:  •  •  •  Suppose  we  argue  the  case  on  the 
merits  and  at  the  close  of  the  argument  if  either  party 
moves  to  strike  out  this  part  or  that  part,  w’on’t  it  serve 
the  same  purpose,  and  I  can  pass  on  it  if  you  wish? 

183  I  think  you  might  proceed  to  argue  the  case  on 

its  merits.  #  • 

The  Court  (interposing):  Now,  before  you  start  the 
opening  argument,  it  is  understood  that  the  plaintiff  in  the 
i  case  on  trial  does  not  ask  any  relief  against  the  defendant 
the  Wardman  Real  Estate  Properties? 

Mr.  Duvall:  That  is  right. 

i  The  Court:  And  the  question  before  the  Court  is 
i  whether  the  plaintiff  in  the  case  on  trial  shall  be  granted 

any  relief  and  if  so  what  relief  against  the  defendant  the 
Washington  Properties? 

Mr.  Duvall :  That  is  right. 

Counsel  for  plaintiff  began  his  opening  argument  as 
follows:  (tr.  345). 

i  Now%  as  I  stated  briefly  on  that  point  in  my  opening  state¬ 
ment,  the  plaintiff  would  not  ask  the  Court  to  interfere 
or  disturb  any  of  the  decrees  or  orders  that  w’ere  passed 
I  in  the  consolidated  causes,  but  that  the  Court  would  be 
called  upon  to  construe  the  effect,  if  any,  which  those  de¬ 
crees  had  on  the  plaintiff’s  cause  of  action  here  in  the  cir¬ 
cumstances  set  forth  in  the  bill,  and  I  think  that  I  have 
complied  to  this  extent,  that  I  have  not  introduced  any 
evidence,  documentary  evidence,  concerning  the  proceed¬ 
ings  had  in  those  consolidated  causes.  There  are  allega¬ 
tions  in  the  bill  that  there  were  such  suits  filed  but  w’e  do 
not  attack  those  proceedings  as  between  the  parties  to 
i  those  causes,  nor  as  to  the  effect  of  those  decrees  betwreen 
the  parties  to  those  causes,  nor  between  those  parties  and 
the  public. 

184  After  the  closing  arguments  the  following  oc¬ 
curred:  (tr.  394-395) : 

The  Court:  Now,  gentlemen,  how  about  this  matter 
of  objection  to  the  admission  of  testimony?  Mr.  Lesh,  you 
say  you  have  some  other  objection  to  testimony? 
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Mr.  Lesh:  I  have  no  reasons  to  urge  that  as  to  tlhe  ad¬ 
missibility  of  that  testimony;  1  move  for  judgment,  of 
course. 

The  Court:  That  is  on  the  merits  of  the  case? 

Mr.  Lesh:  That  is  on  the  merits  of  the  case. 

The  Court:  Have  you  any  objection  to  any  testimony 
that  was  offered  and  admitted  by  the  Court? 

Mr.  Duvall:  I  would  like  to  renew  my  objection  and 
motion  to  strike  as  to  the  records  in  evidence  in  the  con¬ 
solidated  causes,  and  such  of  the  transcript  of  the  proceed¬ 
ings  before  the  Special  Master  in  the  same  consolidated 
causes,  including  the  order  of  consolidation,  on  the  ground 
that  they  are  not  material  and  do  not  make  out  a  case  of 
estoppel,  res  adjudicata,  or  plea  in  bar  by  virtue  of  any¬ 
thing  decided  between  the  plaintiff  and  the  defen- 
185  dant  here,  and  that  they  do  not  support  this  jclaim 
of  election  and  waiver. 

The  Court :  I  overrule  the  objection  or,  to  put  it  in  an¬ 
other  way,  I  deny  any  motion  to  strike  out  to  which  you 
may  have  an  exception. 

Thereupon  the  Court  proceeded  to  render  its  opiniojn  and 
decision  in  favor  of  the  Washington  Properties  Company, 
defendant,  as  follows  (tr.  395-399): 

The  Court:  I  have  gone  through  this  case  quite  thor¬ 
oughly,  and  the  exhibits.  Counsel  have  tried  it  very  ably, 
and  you  gave  the  Court  all  the  facts  in  the  case  and  all 
the  law  in  the  case,  and  after  weighing  it  all  very  carefully 
in  my  mind,  my  decision  is  in  favor  of  the  Washington 
Properties  Company,  defendant. 

I  understand  there  is  to  be  no  judgment  rendered  against 
the  Wardman  Heal  Estate  Properties  Company? 

Mr.  Duvall:  That  is  right. 

The  Court:  In  the  nature  of  substantive  speaking,  the 
plaintiff  in  this  case  appeared  in  the  consolidated  cases, 
brought  her  claim  there  and  had  it  allowed,  and  took  part 
in  those  proceedings,  and  while  a  different  result  :’rom 
those  proceedings,  may  be  coming  to  her  as  a  creditor  of 
the  Wardman  Real  Estate  Properties,  the  Court  is  o'  the 
opinion  that  she  made  her  election  to  go  into  the  consoli¬ 
dated  causes:  that  she  was,  in  substance  and  in  fact,  a 
party  to  them,  and  that  she  took  part  in  those  proceedings, 
and  that  she  is  estopped  to  file  a  subsequent  suit  to  con¬ 
test  the  same  claim. 
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In  those  consolidated  cases  you  had  this  plain- 

186  tiff,  as  I  just  said,  as  a  party;  you  had  the  Wash¬ 
ington  Properties  as  a  party  as  soon  as  they  came 

into  existence;  you  had  Wardinau  Real  Estate  Properties 
a  party;  you  had  practically  all  the  claims,  and  all 

187  the  creditors,  secured  and  unsecured,  of  Wardman 
Real  Estate  Properties  in  that  one  suit;  you  had 

all  of  the  properties,  real  and  personal,  mortgaged  and 
unmortgaged,  belonging  to  the  Wardman  Real  Estate 
Properties  involved  in  that  suit,  and  being  disposed  of  in 
that  suit,  and  the  proceeds  distributed,  or  to  be  distributed, 
in  that  suit.  Those  two  consolidated  suits  embraced  the 
whole  situation  of  all  the  properties  of  Wardman  Real 
Estate  Properties  and  all  of  the  claims,  secured  and  un¬ 
secured  of  Wardman  Real  Estate  Properties,  so  that  the 
suit  really  is  in  effect  res  adjudicata  as  to  all  parties  who 
appeared  in  it  and  took  any  part  in  it,  including  the  plain¬ 
tiff  in  this  case.  But,  aside  from  that,  the  plaintiff  in  this 
case  filed  a  suit  in  1930  against  the  Wardman  Real  Estate 
Properties  Company  and  Wardman,  Bones,  and  Hobbs, 
and  in  that  suit  she  claimed  that  they  had  obtained  her 
property,  and  that  she  was  entitled  to  have  the  equity 
in  that  property  back,  and  she  later  on  claimed  they  had  ap¬ 
propriated  the  property  to  their  own  use  and  she  was  en¬ 
titled  to  have  judgment  against  them. 

Now,  suppose  nothing  else  had  been  done  but  that  suit 
and  that  that  had  gone  ahead  to  final  hearing;  the  plain¬ 
tiff  here,  Mrs.  Calvin,  who  was  the  plaintiff  in  that  first 
suit  filed  in  1930,  did  not  claim  in  that  suit  and  of  course 
could  not  claim  in  that  suit  that  she  would  come  ahead  of 
the  secured  creditors  of  the  first  refunding  mortgage  or 
under  the  second  mortgage  on  the  property  of  the 

188  Wardman  Real  Estate  Properties,  because  the  par¬ 
ties  that  bought  the  bonds  under  those  two  deeds  of 

trust  were  bona  fide,  and  the  plaintiff  in  that  case,  and 
this  case,  could  not  come  in  ahead  of  those  claimants. 

Now,  going  on  from  that  time,  the  scene  shifts  from  1930 
to  the  year  1931 ;  Wardman  Real  Estate  Properties  are 
in  difficulty;  the  people  having  the  claim  under  the  first 
deed  of  trust,  first  refunding  bonds,  who  filed  suit  and  had 
receivers  appointed  and  those  general  creditors,  unsecured, 
filed  another  suit,  and  the  two  suits  were  consolidated,  not 
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only  for  trial  but  were  consolidated  and  ran 
•Tether  as  one  large  suit  embracing  those  two 
creditors,  the  secured  and  unsecured  creditors. 

Finally,  the  principal  properties,  those  p 
had  the  first  mortgage  on  and  the  second  mortgage 
were  to  be  sold  in  that  one  case  for  the  secured  c 
and  the  unsecured  creditors.  Now,  the  secured 
gathered  together,  90-odd  per  cent,  or  thereabouts, 
ters  not;  however,  a  number  of  them  gathered  together 
and  formed  a  plan  to  try  to  save  themselves. 

I  think  what  has  been  quite  misleading  in  this  £ase  is 

that  they  called  it  a  reorganization  of  the  Wardman  Real 

Estate  Properties.  When  you  read  the  pamphlet,  and 

when  you  see  what  happened,  it  was  not  a  reorganization 

of  Wardman  Real  Estate  Properties,  it  was  a  plan  for  the 

protection  of  the  secured  creditors  of  Wardman  Real 

189  Estate  Properties,  with  the  exception  of  the  $:  20,000. 

Now,  if  parties  secured  by  deed  of  trust  undertook 

to  form  and  create  an  organization  to  protect  then  selves, 

the  secured  creditors,  can  it  be  said  that  by  doing  tha  t,  they 

being  creditors  secured,  that  they  therefore  become  liable 

to  the  unsecured  creditors:'  Not  unless  they  expressly  do 

so;  not  unless  they  do  some  injustice  to  those  unsecured 

creditors.  In  this  case  the  property  was  offered  fcr  sale. 

Thev  came  into  court.  Thev  did  not  want  to  bid  on  the 
»  • 

property  and  have  it  offered  for  sale  one-third  cash  and 

two-thirds  secured  bv  a  first  deed  of  trust  because  thev 
t  *  •  * 
couldn't  raise  the  cash  or  they  didn’t  want  to  do  t  lat,  so 

they  did  what  is  done  many  times; — as  in  a  partition  suit, 

one  or  two  owners  of  property  will  bid  the  property  in  and 

the  Court  will  allow  them  their  share  in  the  property,  the 

proceeds  of  the  property  to  be  credited  on  the  purchase. 

That,  as  I  see  it,  is  the  simple  transaction  that  tool:  place 

here.  It  involved  so  many  things  that  maybe  it  beclouded 

it,  but  that  is  the  way  it  appears  to  the  Court. 

Now,  the  secured  creditor — there  are  two  kinds  of  se¬ 
cured  creditors,  those  secured  by  the  first  deed  o^  trust 
and  those  secured  by  the  second  deed  of  trust — no^’,  they 
said,  “We  are  not  going  to  give  you  persons  secured  by 
the  second  deed  of  trust  any  of  the  new  first  trust  bonds. 
That  is  for  us.  We  were  first  before  you  on  the  dejeds  of 
trust  of  the  Wardman  Real  Estate  Properties  and  we  are 
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going  to  remain  there  still.  We  are  not  only  going 

190  to  do  that  but  we  are  going  to  give  ourselves  some 
of  the  stock  so  that  we  won’t  be  just  mortgagees 

and  holders  of  bonds  of  the  mortgage,  but  we  are  going  to 
have  something  to  say  in  the  operation  of  this  company 
we  are  going  to  form,”  but  they  said,  “We  will  give  you 
second  trust  holders  some  of  the  stock  so  that  after  we 
are  paid  in  full,  our  bonds  secured  by  the  first  trust  deed 
of  the  new  company,  then  you  may  get  something  if  the 
stock  ever  becomes  worth  anything.” 

It  was  their  business  if  thev  saw  fit  to  do  that.  No  other 
general  creditors  could  complain  if  they  saw  fit  to  act  in 
that  manner. 

Now,  in  regard  to  what  I  have  called  the  second  trust 
on  Wardman  Real  Estate  Properties,  that  went  to  the 
holders  of  the  debenture  bonds  in  what  is  known  as  the 
middle  company.  Why?  Because  they  brought  it  in  when 
it  was  sold.  Why  did  they  buy  it  in?  Anybody  could  do 
it.  If  I  had  some  notes  in  a  company  like  W’ardman  Real 
Estate  and  Construction  Company  that  were  worth  prac¬ 
tically  nothing,  no  assets,  and  if  I  had  as  collateral  for  these 
notes  something  that  was  secured  by  a  second  deed  of 
trust  on  some  real  property,  the  most  normal  thing  to  do 
is  to  sell  it  under  the  deed  of  trust  securing  that  collateral 
and  buy  it  in  and  try  to  get  something  out  of  that  second 
trust  holding.  That  appears  to  me  to  be  the  situation  here. 
Accordingly,  it  seems  to  me  that  the  plaintiff  is  not  entitled 
to  enforce  her  claim  as  creditor  against  the  Ward- 

191  man  Real  Estate  Properties,  against  the  other  de¬ 
fendant  in  this  case,  the  Washington  Properties 

Company,  and  she  is  not  entitled  to  a  lien  against  the 
property,  she  is  not  entitled  to  assert  a  lien  against  what 
they  bought  in  the  open  market  from  trustee  appointed 
by  this  Court. 

Now,  you  may  make  your  findings  of  fact  in  accordance 
with  the  claims  of  the  Washington  Properties  Company 
and  your  conclusions  of  law.  I  want  to  say  that  the  case 
has  been  very  ably  presented  and  has  been  very  interest¬ 
ing.  Those  are  my  views  on  the  subject,  and  that  is  my 
decision. 

The  foregoing  proceedings  and  evidence  in  narrative 
form  and  the  following  exhibits  annexed  hereto  represent 
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a  correct  consolidation  of  the  testimony  and  proceedings 
designated  by  appellant  and  of  the  additions  and  substi¬ 
tutions  thereto  designated  by  appellee. 

Dated  August  31,  1939. 

EDWARD  S.  DUVALL 

GARDINER,  EARNEST  AND  GARDINER, 
By  JAMES  M  EARNEST 
Attorneys  for  Plaintiff. 

PEELLE,  LESH,  DRAIN  &  BARNARD, 

By  B.  WOODRUFF  WEAVER 
Attorneys  for  Defendant, 

Washington  Properties,  Inc. 

192  Plaintiff’s  Exhibit  No.  1 

Interlocutory  Decree 

“This  cause  came  on  to  be  heard  upon  the  pleadings  and 
proofs  adduced  by  the  respective  parties,  except  defen¬ 
dant  James  D.  Hobbs,  as  to  whom  a  decree  pro  confesso 
had  theretofore  been  entered  herein,  and  the  cause  was 
argued  by  counsel  for  said  parties,  and  the  Court  having 
taken  the  case  under  advisement,  thereupon,  upon  consid¬ 
eration  thereof,  it  is  by  the  court  on  this  first  day  of  June, 
A.  D.  1933,  adjudged,  ordered,  and  decreed  as  follows,  viz: 

1.  That  all  of  said  defendants,  Harry  Wardman,  Thomas 
P.  Bones,  James  J).  Hobbs  and  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  are  accountable  to,  and  shall  account  to,  the 


plaintiff  Margaret  Jean  Calvin  for  all  rents  and  plrofits 
derived  from  the  Highlands  property,  set  forth  in  the  bill 
and  amendment,  from  August  16th,  1928,  with  deductions 
for  all  proper  and  reasonable  expenditures  made  on  account 
thereof;  and  the  said  individual  defendants  shall  also  ac¬ 
count  to  plaintiff  for  the  rents  and  profits  derived  from 
said  property,  either  in  the  name  of  Wardman  Construction 
Company,  Wardman  Corporation,  or  in  their  individual 
names,  separately,  or  collectively,  or  through  the  agency 
of  any  other  person  or  concern,  from  the  date  of  the  con¬ 
tract  to  manage  said  property  for  plaintiff,  to  wit,  Feb¬ 
ruary  12th,  1927,  and  in  said  accounting  of  the  individual 
defendants  for  rents  and  profits  derived  from  said  prop¬ 
erty  prior  to  said  August  16th,  1928,  they  shall  be  allowed 
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by  wav  of  deductions,  credit  for  proper  and  reasonable  ex¬ 
penditures  made  on  account  thereof  which  were  provided 
for  in  said  management  contract  of  February  12th,  1927, 
save  and  except  that  the  Auditor  is  directed  to  separately 
find  and  report  to  the  court  the  amount  of  commis- 
193  sions  claimed  by  defendants  or  any  of  them  under 
said  management  contract. 

2.  And  it  is  further  adjudged,  ordered,  and  decreed,  that 
all  of  the  defendants  in  this  cause  shall  account  to  plain¬ 
tiff  for  the  fair  market  value,  if  any,  of  her  equity  in  the 
Highlands  property,  both  real  and  person,  as  of  August 
16th,  1928,  with  interest  thereon  from  said  date,  such  value 
to  be  ascertained  by  the  Auditor  and  reported  to  the  court 
under  the  reference  hereinafter  ordered. 

3.  And  it  is  further  adjudged,  ordered,  and  decreed,  that 
the  cause  be,  and  the  same  hereby  is,  referred  to  the  Audi¬ 
tor  to  take  and  state  the  account  of  the  defendants,  and 
of  each  of  them,  with  regard  to  said  rents  and  profits;  and 
to  ascertain  and  report  the  fair  market  value,  if  any,  of 
plaintiff’s  equity  in  said  real  and  personal  property  as  of 
said  date  to  wit,  August  16tli,  1928,  all  in  accordance  with 
the  opinion  of  this  Court  as  amended,  and  with  the  de¬ 
cree. 

4.  Jurisdiction  of  this  cause  is  hereby  retained  for  fur¬ 
ther  orders  and  decrees,  to  be  entered  upon  the  coming  in 
of  the  Auditor’s  report,  to  carry  this  decree  into  effect 
and  as  may  be  meet  and  just. 

By  the  Court: 

JENNINGS  BAILEY 
Justice. 

“The  defendants  Harry  Wardman,  Thomas  P.  Bones, 
and  Wardman  Real  Estate  Properties,  Inc.,  severally  ex¬ 
cept  to  the  foregoing  order  and  each  provision  thereof. 

JENNINGS  BAILEY 
Justice. 
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194  Plaintiff’s  Exhibit  No.  2 

“December  3,  1935. 

“Washington  Properties,  Inc., 

Thomas  D.  Carson,  Pres., 

Wardman  Park  Hotel, 

Washington,  D.  C. 

Dear  Sir: 

On  November  1st,  1935,  a  final  decree  was  entered  by 
Justice  Bailey  in  the  case  of  Margaret  Jean  Calvin  v.  Harry 
Wardman,  Thomas  P.  Bones,  James  D.  Hobbs  and  Ward- 
man  Real  Estate  Properties,  Inc*.,  Equity  No.  51,662, 
awarding  plaintiff  Calvin  damages  against  all  defendants 
in  the  sum  of  $120,273.47  with  interest  thereon  at  6%  from 
August  16,  1928. 

My  client  claims  a  lien,  for  payment  of  said  money  de¬ 
cree,  on  all  of  the  properties  formerly  owned  by  Ward- 
man  Real  Estate  Properties,  Inc.,  which  you  now  liolcji  title 
to.  Acting  under  instructions  from  my  client,  suit  will  be 
brought  shortly  to  enforce  said  lien  and  satisfy  said  de¬ 
cree,  unless  her  claim  is  adjusted  without  litigation. 

Reasonable  time  to  consider  the  matter,  before  any  action 
is  taken  by  me,  will  be  afforded  you  upon  receipt  of  a 
prompt  request. 

Verv  trulv  vours, 

•/  ft  ft  7 

EDWARD  S.  DUVALL. 
Attorney  for  Margaret  Jean 
Calvin.” 

195  Plaintiff’s  Exhibit  No.  4 

Agreement  made  this  15th  day  of  September  1923  be¬ 
tween  Harry  Wardman,  James  I).  Hobbs,  and  Thom, is  P. 
Bones  (below  referred  to  as  the  “stockholders”),  Emory 
L.  Coblentz  (below  referred  to  as  “Coblentz”),  and  Hal¬ 
sey,  Stuart  &  Co.,  Inc.,  and  Hambleton  &  Co.,  Inc.  (below 
referred  to  jointly  as  the  “bankers”). 

On  August  24,  1928,  the  parties  hereto  entered  into  an 
agreement  (terminating  an  agreement  dated  April  26,  1928, 
theretofore  entered  into  between  them),  providing  lor  a 
certain  plan  for  the  reorganization  and  financing  o’  the 
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business  and  properties  owned  or  controlled  by  War  dm  an 
Corporation  (the  name  of  said  corporation  having  form¬ 
erly  been  Wardman  Construction  Co.,  Inc*.,  and  being  here¬ 
inafter  referred  to  as  the  “old  company’’),  and  the  acqui¬ 
sition  from  Colbentz  of  certain  properties  owned  or  con¬ 
trolled  by  him.  In  accordance  with  the  plan  set  forth  in 
said  agreement,  two  new  corporations,  known  respectively 
as  “Wardman  Heal  Estate  Properties,  Inc.”  (below  re¬ 
ferred  to  as  the  “properties  company”),  and  “Wardman 
Realty  &  Construction  Co.”  (below  referred  to  as  the 
“construction  company”),  each  having  an  authorized  capi¬ 
tal  stock  of  25,000  shares  of  class  A  stock  without  par  value 
and  75,000  shares  of  class  B  stock  without  par  value,  have 
been  organized.  Certilied  copies  of  the  certificates  of  in¬ 
corporation  and  bylaws  of  the  properties  company  and  con¬ 
struction  company  have  heretofore  been  delivered  to  the 
bankers.  The  parties  desiring  to  revise  and  amend  the 
terms  of  the  financing  incidental  to  the  reorganization  pro¬ 
posed  in  said  agreement  of  August  24,  1928,  wish  to  term¬ 
inate  said  agreement  and  in  lieu  thereof  to  enter  into  this 
agreement. 

The  stockholders  make  the  following  representations: 

That  they  own  the  entire  capital  stock  of  the  old  com¬ 
pany;  that  the  old  company  owns  or  controls  in  fee 
196  the  buildings,  the  land  upon  which  they  are  situated, 
and  the  furnishings  therein  contained,  mentioned  in 
schedule  “A”  hereto  annexed,  subject  to  no  lien  or  en¬ 
cumbrance  except  as  is  stated  in  said  schedule;  that  neither 
the  old  company  nor  any  of  its  wholly  owned  subsidiaries 
has  any  long-term  employment  contract  or  long-term  con¬ 
tract  for  materials  and  supplies,  and  on  the  closing  date 
will  have  paid  all  taxes  of  every  kind  which  have  heretofore 
become  due  and  payable  with  respect  to  their  respective 
businesses,  profits,  and  properties;  that  there  are  no  pend¬ 
ing  unsettled  tax  claims  in  respect  thereof  except  street- 
assessment  claims  aggregating  not  more  than  $20,000;  that 
neither  the  old  company  nor  any  of  its  subsidiaries  is  a 
party  to  any  pending  litigation;  that  neither  the  old  com¬ 
pany  nor  any  of  its  subsidiaries  has  any  indebtedness  or 
obligations  other  than  as  shown  by  the  balance  sheet  of  the 
old  company  and  its  subsidiaries  as  of  May  31,  1928,  as 
prepared  by  Messrs.  Lybrand,  Ross  Bros.  &  Montgomery 
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and  submitted  to  the  bankers,  except  such  obligation^  and 
indebtedness  as  have  been  incurred  since  said  date  i|ii  the 
usual  and  ordinary  course  of  its  business,  it  being  repre¬ 
sented  to  the  bankers  that  the  financial  condition  of  the  old 
company  on  the  date  hereof  is  not,  and  on  the  closing  date 
before  giving  effect  to  the  consummation  of  the  reorganiza¬ 
tion  will  not  be,  substantially  less  favorable  than  as  in¬ 
dicated  in  said  balance  sheet  of  May  31,  1928. 

Coblentz  represents  that  he  owns  or  controls  in  fee  the 
buildings  and  the  land  upon  which  they  are  situated,  and 
the  furnishings  therein  contained,  mentioned  in  schedule 
A-l,  hereto  annexed,  subject  to  no  lien  or  encumbrance 
except  as  stated  in  said  schedule. 

First.  The  stockholders  agree  that  they  will  forthwith 
cause  to  be  conveyed  by  the  old  company  to  the  construc¬ 
tion  company,  and  by  the  construction  compajny  to 
197  the  properties  company,  the  properties  listed  in 
schedule  A  hereto  annexed,  and  will  agree  to  [cause 
all  liens  and  encumbrances  on  said  properties  to  bj^*  dis¬ 
charged  by  the  old  company  and  to  be  satisfied  of  ljecord 
on  or  before  the  closing  date  (other  than  the  liens  men¬ 
tioned  in  schedule  A,  hereto  annexed,  as  “Mortgages  to 
remain  outstanding”),  for  the  consideration,  among  others, 
of  the  issuance  by  the  properties  company  to  the  construc¬ 
tion  company  of  the  entire  capital  stock  and  $2,500,000 
principal  amount  of  the  general-mortgage  6l/:c/c- percent 
gold  bonds  due  September  1,  1948,  of  the  properties  com¬ 
pany,  and  the  issuance  by  the  construction  company  to  the 
old  company  of  the  entire  capital  stock  of  the  construc¬ 
tion  company  (the  class  A  stock  of  the  construction  com¬ 
pany  to  be  placed  in  a  voting  trust  with  such  voting  trus¬ 
tees  and  on  such  terms  and  for  such  duration  as  the  bank¬ 
ers  shall  determine,  the  expenses  of  such  voting  trust  to 
be  borne  by  the  construction  company). 

The  old  company  will,  on  or  before  the  closing  date, 
sell  to  the  construction  company  real-estate  trust  notes 
receivable  as  reflected  on  the  balance  sheet  of  the  con¬ 
struction  company,  hereto  annexed,  as  schedule  C,  and 
will  assign,  transfer,  and  convey  to  the  construction  com¬ 
pany  all  of  the  building  and  construction  equipment  and 
supplies,  business,  and  goodwill  of  the  old  company  per¬ 
taining  to  its  construction,  appraisal,  insurance,  real  es- 
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tate,  brokerage,  development,  finance,  and  allied  lines  of 
business  including  the  old  company’s  plant,  books,  rec¬ 
ords,  contracts,  furniture,  furnishings,  equipment,  and 
other  properties  and  assets  which  may  be  represented  by 
the  old  company’s  stock  interests  in  any  subsidiary  com¬ 
pany  engaged  in  such  business  and  now  employed  in  con¬ 
nection  with  such  lines  of  business;  provided,  however, 
that  the  bankers  may  designate  any  of  such  items  not  to  be 
transferred  to  the  construction  company. 

198  Intercompany  cash  payments  and  adjustments 
shall  be  made,  as  approved  by  counsel  for  the  bank¬ 
ers  and  by  Messrs.  Lybrand,  Ross  Bros.  &  Montgomery, 
in  order  that  the  respective  pro  forma  balance  sheets 
hereto  annexed  of  the  Construction  Company  (Schedule 
“C”)  and  of  the  Properties  Company  (Schedule  “D”)  as 
of  May  31,  1928,  after  giving  effect  to  the  proposed  financ¬ 
ing,  shall  be  true  and  correct;  and  after  such  cash  payments 
and  adjustments  shall  have  been  made  the  Stockholders 
agree  and  undertake  that  the  pro  forma  balance  sheet  of 
Old  Company  (Schedule  “B")  hereto  annexed  will  be 
true  and  correct.  ”**•***• 

Second.  Coblentz  agrees  to  cause  to  be  conveyed  to  the 
construction  company,  and  the  stockholders  agree  to  cause 
the  construction  company  to  convey  to  the  properties  com¬ 
pany  the  properties  mentioned  in  schedule  A-l,  hereto  an¬ 
nexed,  free  and  clear  of  all  liens  and  encumbrances  except 
as  therein  stated,  and  the  stockholders  agree  to  cause  the 
properties  company  to  cause  to  be  retired  and  satisfied  on 
or  before  the  closing  date,  all  liens  and  encumbrances  on 
said  properties  except  those  mentioned  in  schedule  A-l 
as  “Mortgages  to  remain  outstanding.’’  In  consideration 
thereof,  the  construction  company  will  issue  to  or  upon 
the  order  of  Coblentz,  $2,400,000,  principal  amount  of  the 
12-vear  6-percent  gold  debentures,  junior  series,  of  the 
construction  company,  dated  as  of  September  1,  1928,  ma¬ 
turing  September  1,  1940  (said  debentures  being  herein 
referred  to  as  the  “junior  debentures’’).  Said  conveyance 
and  all  adjustments  in  respect  thereof  shall  be  deemed  to 
be  made  as  of  the  close  of  business  on  May  31,  1928,  and 
there  shall  be  paid  to  Coblentz  at  the  closing,  Thirty-six 
thousand  dollars  ($36,000.)  cash,  being  an  amount  equal 
to  three  (3)  months’  interest  on  said  Junior  Debentures. 
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The  Junior  Debentures  shall  in  form,  terms  and  security 
be  similar  to  the  6yi'/  Gold  Debentures  of  the  Construc¬ 
tion  Company  but  shall  be  subject  to  the  prior  lien  thereof 
and  shall  not  be  entitled  to  receive  interest  unless 

199  all  interest  and  other  payments  due  upon  the  6'/2r/c 
Gold  Debentures  have  been  paid,  and  no  payment 

shall  be  made  on  account  of  the  principal  of  the  Junior 
Debentures,  whether  by  redemption,  purchase  or  other¬ 
wise,  so  Iona;  as  anv  of  the  6 ;  _>  f/<  Gold  Debentures  are  out- 
standing;  it  being  intended  that  the  Junior  Debentures 
shall  in  all  respects  be  subordinated  to  the  6yi>%  Gold  De¬ 
bentures.  The  Junior  Debentures  will  not  carry  any  sink¬ 
ing  fund  but  shall  be  redeemable,  in  whole  or  in  part,  at 
any  time  after  all  of  the  6/>f  r  Gold  Debentures  shall  have 
been  paid,  at  par  and  accrued  interest. 

Third.  *•***••* 

Fourth.  On  or  before  the  closing  date  the  stockholders 
agree  to  purchase,  or  to  find  purchasers  for  not  less  tjhan 
.$2,000,000  principal  amount  nor  more  than  $2,230[000 
principal  amount  of  a  proposed  issue  of  3-vear  6-per<L*ent 
collateral  trust  notes  of  the  old  company  dated  as  of  July 
1,  1928,  and  maturing  on  July  1,  1931,  at  par  and  accrued 
interest,  said  notes  to  be  secured  by  the  pledge  of  all|  of 
the  class  B  stock  of  the  construction  company  and  voting 
trust  certificates  representing  all  of  the  class  A  stock  of 
said  company,  and  to  be  redeemable  at  any  time  at  par 
and  accrued  interest.  It  is  understood  that  said  notes,  or 
the  proceeds  thereof,  shall  be  applied  with  the  effect  set 
forth  in  the  pro  forma  balance  sheet  of  the  old  company 
hereto  annexed  as  exhibit  B. 

200  Fifth,  (a)  The  stockholders  will  cause  the  Prop¬ 
erties  Co.  to  create  an  authorized  issue  of  $16,000,- 

000  principal  amount  of  first  and  refunding  mortgage  gold 
bonds,  of  which  $11,000,000  principal  amount  are  to  I  be 
presently  outstanding.  The  initial  issue  of  $ll,000j00() 
principal  amount  of  said  bonds  shall  be  dated  September 
1,  1928,  and  bear  interest  at  the  rate  of  per  cent  per 
annum,  payable  semiannually  on  March  1  and  September 
1,  and  shall  mature  serially  as  follows:  $4,000,000  prin¬ 
cipal  amount  on  September  1,  1931;  $3,000,000  principal 
amount  on  September  1,  1938;  $4,000,000  principal  amount 
on  September  1,  3948.  Bonds  of  the  first  maturity  to  be 
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redeemable  at  102  for  the  first  year,  101  for  the  second 
year,  and  par  for  the  last  year.  Bonds  of  the  second  and 
third  maturities  to  be  redeemable  at  lQ3l/>  percent  during 
the  first  3  years,  such  premium  decreasing  one-half  percent 
during  each  3  years  or  part  thereof  thereafter  elapsed, 
provided  that  the  bonds  of  each  maturity  shall  be  redeem¬ 
able  at  par  during  the  last  year  prior  to  their  due  dates; 
such  bonds  shall  be  redeemable  in  whole  or  in  part  at  any 
time  on  30  days’  notice  and  the  redemption  price  shall  in 
each  instance  include  accrued  interest ;  the  bonds  of  the 
second  and  third  maturities  shall  be  entitled  to  sinking 
funds  sufficient  to  retire  32  and  40  percent,  respectively,  of 
said  two  series  prior  to  maturity. 

The  first  and  refunding  mortgage  gold  bonds  will  be 
secured  by  a  mortgage  or  deed  of  trust  covering  the  prop¬ 
erties  mentioned  in  schedules  A  and  A-l  hereto  annexed, 
subject  only  to  liens  and  encumbrances  therein  referred 
to* *******  Counsel  for  the  bankers  have  heretofore  pre¬ 
pared  a  draft  of  mortgage  to  secure  such  first  and  refund¬ 
ing  bonds,  contemplating  an  issue  of  $11,000,000  principal 
amount  of  a  first  series  to  mature  September  1,  1948.  It  is 
understood  that  the  mortgage  securing  the  aforesaid  bonds 
shall  be  substantially  along  the  lines  of  the  mortgage 
201  so  drafted  with  appropriate  changes  to  give  effect 
to  the  foregoing  and  such  other  changes  as  shall  be 
deemed  adviable  by  counsel. 

(b)  The  stockholders  will  cause  the  construction  com¬ 
pany  to  create  an  issue  of  $2,500, 000  principal  amount  of 
6M>-percent  gold  debentures  dated  as  of  September  1, 
1928,  and  maturing  September  1,  1938,  to  bear  interest  at 
the  rate  of  6V*>  percent  per  annum  payable  on  June  1  and 
December  1  in  each  year,  except  that  the  last  coupon  shall 
mature  on  September  1,  1938;  the  first  coupon  to  be  pay¬ 
able  December  1,  1928;  said  debentures  to  be  secured  by 
the  pledge  of  all  of  the  capital  stock  of  the  properties  com¬ 
pany  and  $2,500,000  principal  amount  of  the  general  mort¬ 
gage  6 VI* -percent  gold  bonds  of  the  properties  company  due 
September  1,  1948,  the  interest  on  said  general  mortgage 
gold  bonds  to  be  payable  only  in  the  event  of  and  so  long 
as  the  construction  company  shall  be  in  default  in  the  pay¬ 
ment  of  interest  on  the  6 V< -percent  debentures  or  the  junior 
series  debentures,  and  said  general  mortgage  gold  bonds 
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to  be  subject  to  accelerated  maturity  in  case  of  default  in 
payment  of  principal  on  said  debentures  when  the  same 
shall  become  due,  whether  at  maturity,  bv  declaration  in 
the  event  of  default,  or  otherwise.  Said  general  mortgage 
gold  bonds  shall  be  secured  by  lien  on  all  of  the  property 
of  the  properties  company,  subject  to  the  lien  of  the  first 
and  refunding  mortgage  gold  bonds  and  the  underlying 
mortgages  on  said  properties,  and  shall  contain  provisions, 
as  approved  by  counsel  for  the  bankers,  for  the  release  of 
any  of  said  property  from  the  lien  thereof.  The  6j/j- 
percent  gold  debentures  shall  be  entitled  to  the  benefit  of 
sinking-fund  provisions,  redemption  provisions,  and  other 
terms  substantially  as  provided  in  the  draft  of  indenture 
therefor  heretofore  prepared  by  counsel  for  the  bankers, 
except  that  the  first  sinking-fund  payment  in  respect  of  the 
debentures  shall  be  made  on  August  1,  1929,  instead 
202  of  February  1,  1929;  subject,  however,  to  any  changes 
therein  deemed  advisable  by  counsel. 

(c)  Irrespective  of  the  foregoing  provisions,  it  is  under¬ 
stood  and  agreed  that  the  terms  of  the  First  and  Refund¬ 
ing  Mortgage  Gold  Bonds  and  of  the  mortgage  under  which 
the  same  are  to  be  issued,  and  of  tin*  6 ',¥/  Gold  Debentures 
and  of  the  indenture  under  which  the  same  are  to  be  issued, 
shall  in  all  respects  be  in  conformity  with  the  circulars, 
sales  memoranda,  and  other  literature  descriptive  thereof 
to  be  signed  and  delivered  to  the  Bankers  (with  their  ap¬ 
proval)  by  Harry  Ward  man  or  some  other  officer  of  the 
Properties  Company  and  the  Construction  Company,  as 
the  case  may  be. 

(d)  The  stockholders  agree  forthwith  to  cause  appro¬ 
priate  corporate  action  to  be  taken,  subject  to  the  approval 
of  counsel  for  the  bankers,  whereby  the  authorized  amj  out¬ 
standing  capital  stock  of  the  old  company  shall  be  increased 
from  20,000  shares  without  par  value,  consisting  of  |5,000 
shares  of  class  A  stock  and  15,000  shares  of  class  B  stock, 
to  100,000  shares  without  par  value,  consisting  of  25,000 
shares  of  class  A  stock  and  75,000  shares  of  class  B  stock; 
the  terms  and  provisions  of  said  respective  classes  of  stock 
as  well  as  the  bylaws  of  the  old  company,  to  be  substan¬ 
tially  the  same  as  is  now  provided  with  respect  to  the  dass 
A  stock  and  class  B  stock,  and  the  bylaws  of  the  properties 
company  and  the  construction  company.  The  stockho  ders 
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represent  and  agree  that  on  the  closing  date  the  old  com¬ 
pany  will  have  outstanding  said  100,000  shares  of  stock 
i  without  par  value,  fully  paid  and  nonassessable. 

Sixth:  The  stockholders  agree  to  purchase  from  the 
i  properties  company  $11,000,000  principal  amount  of  the 
i  aforesaid  first  and  refunding  mortgage  gold  bonds  at  00 
i  per  cent  of  the  principal  amount  thereof  and  accrued  in¬ 
terest,  and  $220,000  principal  amount  of  2-year  6-percent 
notes  of  the  properties  company  at  par  and  accrued  inter- 
I  est,  said  notes  to  be  dated  September  1,  1928,  and  mature 
September  1,  1930,  and  bear  interest  at  the  rate  of  6 
percent  per  annum,  payable  semi-annually  on  March 
203  1  and  September  1,  and  to  purchase  from  the  con¬ 

struction  company  $2,500,000  principal  amount  of 
its  aforesaid  6|4-percent  gold  debentures  at  90  percent  of 
the  principal  amount  thereon  and  accrued  interest. 

The  stockholders  hereby  agree  to  sell  to  the  bankers,  or 
to  the  purchasers  procured  by  the  bankers,  and  the  bankers, 
i  subject  to  all  the  terms  and  conditions  of  this  agreement, 
hereby  agree  to  purchase,  or  to  procure  purchasers  for, 
said  $11,000,000  principal  amount  of  first  and  refunding 
mortgage  gold  bonds  at  90  percent  of  the  principal  amount 
thereof  and  accrued  interest,  and  said  $220,000  principal 
amount  of  2-year  6-percent  notes  of  the  properties  com¬ 
pany  at  90  percent  of  the  principal  amount  thereof  and 
1  accrued  interest,  and  said  $2,500,000  principal  amount  of 
I  6'/2  percent  gold  debentures  at  90  per  cent  of  the  principal 
amount  thereof  and  accrued  interest,  and  the  entire  au¬ 
thorized  amount  of  the  class  A  stock  of  the  old  company 
consisting  of  25,000  shares  at  S8  cents  per  share,  or  $22,000; 
provided,  that  the  bankers  shall  be  entitled  to  retain  any 
difference  between  the  aforesaid  prices,  and  the  prices  paid 
by  any  purchasers  procured  by  the  bankers  as  aforesaid. 
#  *  *  The  stockholders  agree  to  cause  said  bonds,  deben- 
i  tures  and  stock  to  be  delivered  to  the  Bankers,  at  such  place 
or  places  in  the  City  of  New  York  and/or  the  City  of  Chi¬ 
cago  as  the  Bankers  shall  designate,  on  September  25,  1928 
(herein  referred  to  as  the  “Closing  Date”)?  against  re¬ 
ceipt  of  payment  therefor.  The  Bankers  may  at  their  op¬ 
tion  take  up  less  than  the  entire  amount  of  the  aforesaid 
securities  on  the  Closing  Date  (but  not  less  than  $8,000,000. 

'  principal  amount  of  First  and  Refunding  Mortgage  Gold 
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Bonds),  provided,  in  such  event,  the  balance  shall  be  taken 
up  from  time  to  time  within  30  days  thereafter. 

Seventh :  #  *  The  Stockholders  further  agree  toj  cause 

the  Properties  Company  and  the  Construction  Cojnpany 
to  make  application  to  qualify  the  aforesaid  Bonds  ajid  De¬ 
bentures  under  the  Blue  Skv  Laws  of  such  States 
204  as  the  Bankers  shall  designate  and  to  causj?  said 
Companies  and  the  Old  Company  to  enter  into  jagree- 
ments  with  the  Bankers,  on  or  before  the  Closing  D^te,  in 
form  approved  by  counsel  for  the  Bankers  providing  for 
the  listing  on  the  Chicago  Stock  Exchange  and/or  other 
Stock  Exchanges,  of  the  6 lA %  Gold  Debentures  and  the 
First  and  Refunding  Mortgage  Gold  Bonds;  for  the  periodi¬ 
cal  delivery  to  the  Bankers  of  financial  statements  and  an¬ 
nual  audits;  for  the  notification  of  the  Bankers  in  case  of 
the  declaration  or  payment  of  any  dividend  and  granting 
to  the  Bankers  pre-emptive  rights  in  respect  of  issue  of 
securities  along  the  lines  provided  in  Article  Fourth  of 
the  aforesaid  agreement  of  April  20,  1928. 

Eighth:  *  *  *  | 

Ninth:  The  Stockholders  and  Coblentz  agree  that)  they 
will  respectively  cause  the  properties  mentioned  in  Sched¬ 
ules  “A”  and  “A-l”  hereto  annexed  to  be  adequately  in¬ 
sured  in  the  opinion  of  the  Bankers  prior  to  the  Closing 
Date,  and  thereafter,  and  that  the  Stockholders  will  in¬ 
demnify  the  Properties  Company  and  the  Construction 
Company  against  any  liabilities  and  losses  to  which  they 
may  become  subject,  due  to  obligations  incurred  by  jhem 
or  to  which  they  may  be  subject  arising  from  transactions 
out  of  the  usual  course  of  business  prior  to  the  Clqsing 
Date;  it  being  understood  that  the  Stockholders  will  not 
permit  the  Old  Company  or  any  of  its  subsidiary  companies 
to  purchase  any  real  property  or  enter  into  any  transaction 
out  of  the  usual  course  of  its  business,  or  pay  any  dividends, 
or  make  any  distribution  of  assets  to  stockholders  prior 
to  the  Closing  Date  without  the  written  consent  of  the 
Bankers. 

The  stockholders  will  cause  the  properties  company, |  the 
construction  company,  and  the  old  company  to  install  |and 
maintain  an  adequate  accounting  and  bookkeeping  svsjtem 
which  in  the  first  instance  shall  be  installed  by  Mesjsrs. 
Lvbrand,  Ross  Bros.  &  Montgomery,  and  will  cause  Said 
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companies  to  employ  a  comptroller  designated  by  the  bank¬ 
ers  and  satisfactory  to  the  stockholders,  who  shall  be  an 
experienced  public  accountant,  such  comptroller  to 

205  be  assisted  by  adequate  clerical  help  and  such  comp¬ 
troller  (or  a  successor  so  designated  and  approved) 

to  be  retained  in  the  employ  of  said  three  companies  dur¬ 
ing  such  time  as  any  of  the  first  and  refunding  mortgage 
gold  bonds  of  6*4  percent  gold  debentures  are  outstand¬ 
ing;  such  comptroller  to  receive  an  adequate  and  reasonable 
salary  during  such  time. 

It  is  understood  and  agreed  that  Harry  Wardman  shall 
be  president  of  the  old  company,  the  construction  company, 
and  the  properties  company,  and  that  Emory  L.  Coblentz 
and  Thomas  P.  Bones  and  James  D.  Hobbs  shall  be  vice 
presidents  of  said  companies,  and  that  James  D.  Hobbs 
shall  be  the  treasurer  thereof. 

The  stockholders  respectively  agree  to  enter  into  employ¬ 
ment  contracts  with  said  three  companies  in  form  ap¬ 
proved  by  counsel  for  the  bankers  covering  their  employ¬ 
ment  for  such  period  of  time  as  any  of  the  first  and  refund¬ 
ing  mortgage  gold  bonds  or  the  6*4  percent  gold  debentures 
are  outstanding. 

The  Stockholders  will  cause  the  Old  Company  to  assign 
or  cause  to  be  assigned,  to  or  for  the  benefit  of  the  Con¬ 
struction  Company,  certain  life  insurance  policies  under 
which  the  Old  Company  is  now  beneficiary,  covering  the 
following  persons  and  in  the  following  amounts,  upon  which 
policies  all  premiums  due  as  of  May  31,  1928,  have  been 
paid  in  full,  to-wit: 

Harry  Wardman  $500,000. 

James  D.  Hobbs  $250,000. 

Thomas  P.  Bones  $250,000. 

Provision  satisfactory  to  counsel  for  the  Bankers  shall  be 
made  whereby  any  proceeds  from  said  life  insurance  shall 
be  disposed  of  only  in  accordance  with  the  authorization  of 
three-fourths  of  the  Board  of  Directors  of  the  Construc¬ 
tion  Company. 

Tenth.  The  undersigned,  Harry  Wardman,  as  president 
of  the  properties  company  and  of  the  construction  com¬ 
pany,  agrees  that  he  will  promptly,  when  requested 

206  by  the  bankers,  sign  and  deliver  to  them  circular 
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I 

letters  in  customary  form  descriptive  of  th^  6 Y* 
percent  gold  debentures,  of  the  first  and  refunding  mort¬ 
gage  gold  bonds,  of  the  history,  business,  and  properties 
of  the  company  and  such  other  matters  as  the  bankers  shall 
designate.  The  stockholders  hereby  agree  to  indemnify 
the  bankers  and  save  them  harmless  against  any  liability 
which  may  be  incurred  by  them  as  a  result  of  any  mis¬ 
statement  therein  contained  or  on  account  of  the  omission 
of  any  essential  fact  therefrom. 

Eleventh.  Halsey,  Stuart  &  Co.,  Inc*.,  shall  act  for  the 
properties  company  and  the  construction  company,  re¬ 
spectively,  as  to  the  first  and  refunding-mortgage  gold 
bonds  and  the  6M»-percent  gold  debentures,  as  agent  for 
the  purpose  of  paying  principal  and  interest,  for  redeem¬ 
ing  the  same  and  for  their  respective  sinking  funds,  if!  any, 
and  as  such  shall  be  entitled  to  receive  compensation  equiv¬ 
alent  to  that  customarily  received  at  the  time  by  banks)  and 
trust  companies  in  the  city  of  New  York  performing  Simi¬ 
lar  services. 

Twelfth.  The  stockholders  agree  to  cause  the  old  (com¬ 
pany  to  pay,  on  or  before  the  closing  date,  all  the  (l-osts 
and  expenses  of  the  reorganization  and  financing  herein 
provided  for,  it  being  understood  that  neither  the  bankers, 
the  properties  company  nor  the  construction  company  shall 
be  obligated  in  respect  thereof.  Such  costs  and  expenses 
shall  include,  and  shall  not  be  limited  to,  the  organization 
expenses  of  the  properties  company  and  the  construction 
company,  all  taxes  of  every  nature  involved,  costs  andl  ex¬ 
penses  incurred  in  connection  with  “blue-sky”  applications 
and  listing  on  the  Chicago  and/or  other  stock  exchanges, 
the  fees  and  disbursements  of  accountants,  counsel,  ap¬ 
praisers,  and  others,  whether  or  not  retained  or  employed 
by  the  bankers,  the  stockholders,  or  others  in  connection 
herewith,  and  including  all  costs  and  expenses  heretofore 
incurred  in  connection  with  former  agreements  as  wel|  as 
those  hereafter  incurred  in  connection  herewith.  * 

#  *  *  In  case  the  financing  herein  contempt 

207  is  not  consummated  due  to  no  fault  of  the  bankers, 
the  stockholders  will  cause  the  old  company  to  p|ay, 
upon  demand  by  the  bankers,  all  of  the  aforesaid  costs  ijmd 
expenses. 
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Thirteenth.  This  agreement  terminates,  and  shall  be 
deemed  and  considered  as  taking  the  place  of  all  agree¬ 
ments  heretofore  entered  into  between  the  parties  hereto 
in  connection  with  the  matters  herein  provided  for.  It  is 
expressly  agreed  that  the  obligation  of  the  bankers  here¬ 
under  is  conditioned  upon  the  accuracy  of  all  representa¬ 
tions  made  by  the  stockholders  and  Coblentz;  the  fulfill¬ 
ment  by  the  Stockholders  and  Coblentz  on  or  before  the 
Closing  Date  of  their  respective  undertakings  herein  pro¬ 
vided  for;  delivery  on  the  Closing  Date,  with  the  approval 
of  counsel  for  the  Bankers,  of  the  First  and  Refunding 
Mortgage  Gold  Bonds  and  the  6 V> %  Gold  Debentures  in 
accordance  with  the  terms  hereof ;  the  listing  on  the  Chi¬ 
cago  Stock  Exchange  of  the  614%  Gold  Debentures  and 
the  First  and  Refunding  Mortgage  Gold  Bonds  not  later 
than  ten  (10)  days  prior  to  the  Closing  Date;  the  delivery 
of  title  certificates  by  Washington  title  companies  and  title 
insurance  (to  the  extent  of  the  principal  amount  of  the 
First  and  Refunding  Mortgage  Gold  Bonds  and  the  Gen¬ 
eral  Mortgage  6^4%  Gold  Bonds  of  the  Properties  Com¬ 
pany  provided  for  hereby)  by  the  New  York  Title  and 
Mortgage  Company,  with  the  approval  of  counsel  for  the 
Bankers;  the  delivery  on  the  Closing  Date  of  the  certificate 
of  Messrs.  Lvbrand,  Ross  Bros,  and  Montgomery  that  the 
transactions  to  which  the  balance  sheets  hereto  annexed 
as  Schedules  “B”,  “C”  and  “D”  are  subject  have  taken 
place  or  have  been  provided  for  with  the  effect  therein 
contemplated;  the  financial  condition  of  the  Old  Company, 
the  Properties  Company  and  the  Construction  Company 
on  the  Closing  Date,  being  substantially  not  less  favorable 
after  giving  effect  to  this  financing  than  is  indicated  in 
said  Schedules  “B”,  “C”  and  “D”;  and  the  approval  by 
counsel  for  the  Bankers  of  all  legal  matters  involved  in 
this  financing. 

•  •  •  * 

208  It  is  further  understood  and  agreed  that  the  obli¬ 
gations  of  the  bankers  hereunder  shall  be  several 
and  not  joint  and  that  the  respective  participations  of  the 
bankers  in  this  financing  shall  be  65  percent  to  Halsey, 
Stuart  &  Co.,  Inc.,  and  35  percent  to  Hambleton  &  Co.,  Inc., 
and  that  their  several  rights  and  liabilities  under  this  con¬ 
tract  shall  be  on  the  same  basis. 
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In  witness  whereof  the  parties  hereby  have  executed  this 
agreement  the  day  and  year  first  above  written. 

HARRY  WARDMAN 
JAMES  D.  HOBBS 
THOMAS  P.  BOXES 
EMORY  L.  COBLENTZ 
HALSEY,  STUART  &  CO.  l|XC. 
By:  (\  B.  STUART, 

Vice  President. 

HAMBLETOX  &  CO.  IXC. 

By  JOHX  H.  STEWART, 

Vice  President. 


DARRAGH  S.  PARK, 
Vice  President. 
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211  Plaintiff's  Exhibit  No.  6. 

Stipulation 

It  is  hereby  stipulated  and  agreed  by  and  between  plain¬ 
tiff  Margaret  Jean  Calvin  and  the  defendant  Washington 
Properties,  Inc.,  by  their  attorneys  of  record  in  the  alcove- 
entitled  cause,  as  follows,  viz: 

1.  That  the  facts  hereinafter  set  forth,  which  are  sum¬ 
marized  from  testimony  by  George  G.  Sh  river  before  a 
Committee  of  Congress  in  1935,  are  true  without,  however, 
conceding  their  materiality  or  relevancy;  and  that  on  final 
hearing  this  stipulation,  subject  to  objection  on  those 
grounds  only,  shall  be  admitted  in  evidence  as  competent 
proof  of  the  facts  therein  contained,  subject  to  correction 
as  to  details  such  as  dates  and  amounts. 

2.  And  it  is  further  stipulated  and  agreed  that  the  two 
annexed  original  letters  written  by  the  Irving  Trust  Com¬ 
pany  to  Edward  S.  Duvall  and  dated  September  Sth  and 
13th,  1937,  respectively,  and  the  annexed  photostat  copy  of 
original  letter  written  by  the  Protective  Committee  for  Gold 
Debenture  Holders  of  Wardman  Realty  6c  Construction  Co. 
dated  September  22,  1931,  shall  be  received  in  evidence  as 
proof  said  letters  were  sent  and  received  and  of  the  tru|th  of 
the  facts  stated  in  said  letters  of  the  Irving  Trust  Company, 
and  proof  of  the  nature  and  scope  of  the  requests  received 
from  the  holders  of  a  substantial  majority  of  the  debenture 
bonds,  in  relation  to  the  collateral  held  by  said  trust  com¬ 
pany  as  trustee,  which  are  referred  to  in  the  Irving  Trust 
Company’s  letter  of  September  8,  1937,  subject  to  objection 
as  to  materiality  and  relevancy  only. 

The  facts  referred  to  in  par.  1,  are  as  follows,  viz: 

George  G.  Shriver  was  associated  with  Hambleton  6:  Co. 
in  1927  and  1928  as  vice-president.  The  matter  of  finan¬ 
cing  the  Wardman  properties  was  brought  to  his  attention 
by  Mr.  Coblentz  late  in  1927.  They  finally  took  the  matter 
up  with  Halsey,  Stuart  &  Co.  The  deal,  as  it  went  through, 
was  handled  by  Hambleton  &  Co.,  Halsey,  Stuart  6c  Co., 
Compton  &  Co.,  A.  B.  Leach  6c  Co.,  and  the  Caldwell  Com¬ 
pany.  The  purchase  contract  covered  $11,000,000  of  first 
and  refunding  mortgage  bonds  of  the  Wardman  Real  Estate 
Properties,  Inc.,  $2,500,000  of  Debentures  of  Wardman 
Realty  &  Construction  Co.,  and  25,000  shares  of 
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212  stock,  all  of  which  were  purchased  for  an  amount  of 
money.  The  stock  which  was  purchased  with  that 

group  of  securities  was  stock  of  the  Wardman  Corporation. 
Hambleton  &  Co.  had  a  final  interest  of  21  per  cent  in  the 
deal  and  got  that  proportion  of  the  stock.  These  bankers 
engaged  Lybrand,  Ross  Bros.  &  Montgomery  to  audit  the 
books.  Halsey,  Stuart  &  Co.  and  Hambleton  &  Co.  set  up 
the  deal  and  Mr.  Hambleton  represented  his  company  on 
the  board  of  directors  of  Wardman  Real  Estate  Properties, 
Inc.,  when  it  was  first  set  up.  Subsequently  George  G. 
Shriver  became  a  director  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  after  Mr.  Hambleton  resigned.  He  was  origi¬ 
nally  a  director  in  all  three  corporations.  After  Hamble¬ 
ton ’s  resignation  said  Shriver  became  a  director  in  all  three 
corporations.  Mr.  Hambleton  was  the  originator  of  the 
three  corporation  set-up.  Ail  the  stock  of  the  Wardman 
Real  Estate  Properties,  Inc.,  was  owned  by  Wardman 
Realty  &  Construction  Co.,  and  all  of  the  stock  of  the  latter 
company  was  owned  by  the  Wardman  Corporation.  This 
company  had  an  authorized  capital  stock  of  100,000  shares. 
Wardman,  Hobbs  and  Bones  owned  all  but  the  25  per  cent 
which  the  bankers  purchased  under  the  aforementioned 
contract.  There  were  100,000  shares  in  all  which  were  di¬ 
vided  into  two  classes,  A  and  B,  with  two  classes  of  di¬ 
rectors.  In  lieu  of  a  summary  of  Mr.  Shriver ’s  testimony, 
which  was  not  complete  on  this  point,  it  is  stipulated  that 
the  by-laws  of  the  corporation  provided  that  the  holders 
of  Class  A  stock  should  be  entitled  to  elect  one-third  of  the 
members  of  the  Board  of  Directors,  to  be  called  Class  A 
Directors,  and  the  holders  of  (’lass  B  stock  to  elect  two- 
thirds  of  the  members  of  the  Board  of  Directors,  to  be 
called  Class  B  directors;  that  a  quorum  of  the  Directors 
for  the  transaction  of  business  should  consist  of  a  majority 
of  all  the  Directors,  including  at  least  one  Class  A  Di¬ 
rector;  and  that  the  Comptroller  should  not  be  removed 
from  office  unless  a  majority  of  the  Class  A  Directors 
should  vote  for  his  removal.  The  class  A  stock  was 

213  held  by  the  bankers  in  the  proportion  they  had  of 
the  original  purchase.  Hambleton  &  Co.  had  21 

per  cent  and  the  rest  was  divided  between  Halsey,  Stuart 
&  Co.,  A.  B.  Leach,  and  Compton  &  Co.  When  Hamble¬ 
ton  &  Co.  found  that  the  earnings  were  not  supporting  the 
issue  of  bonds  being  sold  1<  : lie  public  by  them  and  Halsey, 
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Stuart  &  Co.,  Hambleton  did  what  it  could  to  correct  what 
was  thought  was  a  major  fault.  They  felt  that  the  man¬ 
agement  had  fallen  down  and  a  new  management  should 
be  secured.  That  was  in  1929  or  1930.  At  that  time  the 
bonds  held  by  Hambleton  &  Co.  were  probably  hypoth¬ 
ecated  on  loans  . 

Hambleton  &  Co.  owned  $305,000  of  the  gold  debentures 
and  about  $25,000  or  $30,000  of  the  first  and  refunding 
mortgage  bonds.  They  had  these  first  and  refunding  mort¬ 
gage  bonds  when  Shriver  became  the  chairman  of  the  deben- 
tureholders’  protective  committee.  Hambleton  &  Co.  was 
greatly  interested,  from  a  standpoint  of  dollars  and  cents, 
in  the  debentures;  more  so  than  they  were  in  the  first-mort¬ 
gage  bondholders. 

Halsey,  Stuart  &  Co.  also  held  about  $200,000  of  deben¬ 
tures  at  that  time.  The  total  of  debentures  outstanding  at 
that  time  was  about  $2,300,000.  The  reason  for  Hambleton 
&  Co.’s  activities  in  organizing  the  committee  for  protec¬ 
tion  of  the  debenture  holders,  was  that  Shriver  thought 
somebody  had  to  protect  them  and  his  company  had  a  real 
interest  in  the  situation.  Nobody  of  Hambleton  &  Co.  was 
a  member  of  the  first-mortgage  bondholders’  committee. 
The  net  result  of  the  participation  of  Hambleton  &  Co.  in 
this  matter  was  a  big  loss  to  it  because  they  had  $300,000 
of  the  debentures. 

Before  the  two  committees  were  formed  there  were  meet¬ 
ings  between  the  representatives  of  the  bankers  who  un¬ 
derwrote  the  securities  and  a  number  of  discussions.  In 
forming  the  debentureholders’  committee  they  tried  to  ob¬ 
tain  the  services  on  that  committee  of  the  largest  holders 
of  the  debenture  bonds  who  could  be  found.  Difficulty 
214  was  encountered  in  getting  anyone  to  serve  because, 
among  other  reasons,  they  did  not  know  whether  the 
committee  could  finance  itself.  Mr.  Leach  refused  to  put 
anybody  on  for  A.  B.  Leach  &  Co.  Finally  they  got  Mr. 
Compton  to  serve.  He  owned  about  $50,000  of  the  deben¬ 
tures;  and  they  got  Mr.  Huntington,  of  Satterlee  &  Can- 
field  of  New  York.  Mr.  (’01111)1011  was  a  broker  and  Mr 
Huntington  a  lawyer  whose  firm  was  counsel  for  the  com¬ 
mittee.  They  could  not  get  anyone  else  who  owned  deben¬ 
tures.  Satterlee  &  Canfield  may  have  been  suggested  for 
counsel  to  the  committee  by  Halsey,  Stuart  &  Co. 
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Halsey,  Stuart  &  Co.  and  the  other  banking  houses  who 
sold  the  bonds  and  were  much  interested  in  the  fact  of  the 
default,  selected  certain  members  of  their  organizations  or 
people  they  could  persuade  to  go  on  the  committee  to  rep¬ 
resent  the  first  and  refunding  mortgage  bondholders.  When 
the  reorganization  was  proposed  there  was  less  than  $2,- 
000,000  of  debenture  bonds  deposited  with  the  committee. 
They  were  to  be  given  10  shares  of  stock  for  each  deben¬ 
ture.  They  did  not  know  how  many  would  be  deposited 
under  the  plan  and  therefore  could  not  tell,  as  Mr.  Shriver 
stated,  who  would  have  stock  control  of  the  properties.  The 
committee  got  the  debentures  deposited  with  it  by  corre¬ 
spondence  and  sending  out  numerous  letters  explaining  it 
to  people  they  could  reach.  Hambleton  &  Co.  deposited  its 
debentures  with  the  committee.  The  Irving  Trust  Com¬ 
pany  was  depository  in  New  York  and  the  Continental  Illi¬ 
nois  a  subdepository  in  Chicago.  The  first  money  to  make 
possible  the  solicitation  of  the  debentures  for  deposit  with 
the  committee  was  underwritten  by  Hambleton  &  Co.  and 
Leach  and  Halsey,  Stuart  &  Co.  They  agreed  to  put  up 
$25,000  of  the  expenses,  each  agreeing  to  underwrite  one- 
third  of  that  amount. 

The  securities  for  payment  of  the  debentures  were  sold  at 
foreclosure  and  realized  $10,000,  being  bought  in  by  the 
Shrivel*  committee,  the  only  bidder.  The  proceeds  of 
215  that  sale  by  the  Irving  Trust  Company,  trustee,  were 
taken  by  that  concern  and  applied  to  payment  of  its 
expenses  and  the  other  expenses  incurred  by  it.  The 
Shriver  committee  bought  what  was  sold  and  paid  the  Irv¬ 
ing  Trust  Co.  The  money  put  up  by  the  three  bankers  was 
used  for  that  purpose.  The  committee  had  to  have  the  col¬ 
lateral,  it  seemed  to  them,  as  explained  by  Mr.  Shriver,  to 
get  their  proper  position  in  the  reorganization.  As  one  of 
the  reorganization  managers,  George  G.  Shriver  approved 
the  price  fixed  for  the  bid  for  the  Wardman  properties, 
namely,  $2,800,000. 

The  apportionment  of  the  stock  under  the  new  set-up  was 
suggested  by  the  Stanley  committee.  Shriver  owns  200 
shares  of  stock  in  Washington  Properties,  Inc.  Hambleton 
&  Co.  owned  the  stock  they  acquired  through  ownership  of 
debentures  and  first  and  refunding  mortgage  bonds.  It 
was  not  hoped  by  Shriver  when  he  testified  that  he  would 
ever  get  any  return  on  his  stock.  He  stated  that  the  only 
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value  the  stock  had  was  its  voting  value,  which  meailis  the 
control  and  management  of  the  properties.  Halsey,  fcptuart 
&  Co.  owned  some  of  the  stock  and  has  bought  stock  since 
the  reorganization.  They  bought  Hambleton  &  Co.’s  stock 
from  the  receivers  in  bankruptcy  of  said  concern.  That 
was  3,000  shares  and  Halsey,  Stuart  &  Co.  purchased  it 
with  income  bonds.  The  receivers  got  bonds  then  worth  an 
amount  equal  to  $1.50  or  $1.75  per  share  for  the  stock. 

Mr.  D.  H.  McKnew,  who  negotiated  the  loan  of  $750,000 
following  the  reorganization,  had  been  a  good  many  years 
ago  connected  with  Hambleton  &  Co.,  as  manager  of  its 
'Washington  office.  After  the  said  loan  was  made  Mr.  Mc¬ 
Knew  was  made  a  director  of  Washington  Properties,  Inc. 

The  attorneys  for  the  reorganization  managers  were 
Beekman,  Bogue  &  Clark  in  New  York  and  Mr.  Lesh’s  firm 
in  Washington.  Beekman,  Bogue  &  Clark  were  also  the 
attorneys  for  the  first  and  refunding  bondho  ders’ 
216  committee.  The  debent  ureholders’  committee  hhd  an 
attorney  in  New  York  but  none  in  Washington. 

Mr.  George  G.  Shriver  was  a  voting  trustee  in  1935  and 
still  was  when  he  testified.  Mr.  Frank  Stetson  of  the  Na¬ 
tional  Savings  &  Trust  was  also  a  voting  trustee,  madj  such 
after  the  abovementioned  loan  was  negotiated. 

Signed  this  3t)th  day  of  November,  1938. 

(Signed)  PAUL  E.  LESH 

Attorney  for  Washington  Prop¬ 
erties,  Inc.,  Defendant. 

(Signed)  EDWARD  S.  DUVALL 
Attorney  for  Margaret  J .  Calvin, 

Plaintiff. 

Irving  Trust  Company 
One  Wall  Street 
New  York 

Corporate  Trust  Division  Win.  McAllisteJr,  Jr. 

Assistant  Seer 

September  8,  193 

Mr.  Edward  S.  Duvall 
830  Woodward  Building 
Washington,  D.  C. 

Dear  Sir: 

In  reply  to  your  letter  dated  September  3,  1937  rec 
ing  information  regarding  pledged  securities  held  by 


letarv 


uest- 
lus  as 
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trustee  under  the  Indenture  of  September  1,  1928  between 
the  Wardman  Realty  and  Construction  Company  and  our¬ 
selves,  securing;  its  6  1-2%  Gold  Debentures  due  1938: 

As  such  trustee,  we  held  as  security  under  this  Indenture 
a  General  Mortgage  Gold  Bond  of  Wardman  Real  Estate 
Properties,  Inc.  in  the  face  amount  of  $2,500,000;  various 
notes  in  the  face  amount  of  $90,000,  one  thousand  shares  of 
stock  of  Wardman-Roosevelt  Corporation  and  all  of  the 
capital  stock  of  Wardman  Real  Estate  Properties,  Inc. 

The  properties  covered  by  the  $2,500,000  General  Mort¬ 
gage  Gold  Bond  above  referred  to  were  subject  to  underly¬ 
ing  mortgages  of  $4,073,500  and  to  the  $10,963,000  First  and 
Refunding  Mortgage  Gold  Bonds  of  Wardman  Real  Estate 
Properties,  Inc. 

A  default  occurred  in  the  payment  of  interest  on  the  First 
and  Refunding  Mortgage  Bonds  on  March  1,  1931  and  on 
June  1,  1931  a  default  occurred  in  the  payment  of  interest 
on  said  debenture  bonds.  Thereafter  an  action  was  brought 
by  the  trustee  for  the  First  and  Refunding  Mortgage  for 
the  foreclosure  thereof  in  the  Supreme  Court  in  the  District 
of  Columbia. 

217  On  September  23,  1931,  pursuant  to  the  request  of 
the  holders  of  a  substantial  majority  of  the  debenture 
bonds,  and  as  required  by  the  provisions  of  the  above-men¬ 
tioned  Indenture,  we,  as  trustee,  declared  all  the  debenture 
bonds  due  and  payable;  and  thereafter,  also  pursuant  to 
the  request  of  the  holders  of  a  substantial  majority  of  the 
debentures,  and  as  required  by  the  provisions  of  such  In¬ 
denture,  we,  as  trustee,  on  October  28,  1931  sold  ail  the  col¬ 
lateral  except  the  stock  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  at  a  public  sale,  realizing  on  such  sale  the  sum  of 
$10,000.  The  sale  was  advertised  in  the  New  York  Evening 
Post  once  a  week  for  five  successive  weeks,  commencing  on 
September  23,  1931.  Publications  appeared  on  September 
23,  September  30,  October  7,  October  14  and  October  21, 
1931. 

The  purchaser  at  such  public  sale  was  the  Debenture- 
holders’  Protective  Committee  for  Wardman  Realty  and 
Construction  Company  6  1-2%  Gold  Debentures  due  1938. 
The  Secretary  of  that  Committee  was  Mr.  William  C.  Scott, 
whose  address  was  49  Wall  Street,  New  York,  N.  Y. 
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The  stock  of  Wardman  Real  Estate  Properties,  Inc.  was 
not  included  in  the  sale  for  the  reason,  among  others,  that 
the  stock  was  reported  to  be  worthless  and  the  stock  trans¬ 
fer  tax  would  have  been  burdensome.  We  were,  accord - 
inly,  directed  by  the  holders  of  the  debenture  bonds  to  ex¬ 
clude  said  stock  from  the  sale. 

The  money  from  the  sale  of  collateral,  after  payment  of 
the  expenses  of  the  trustee  in  connection  with  the  adminis¬ 
tration  of  this  trust  under  said  Indenture,  was  insufficient 
to  provide  any  distribution  on  account  of  the  debenture 
bonds. 

We  suggest  for  further  information  you  communicate 
with  Mr.  Scott  of  the  Debentu reholders’  Protective  Com¬ 
mittee,  by  whom  a  plan  of  reorganization  was  promulgated. 

Very  truly  yours, 

(Signed)  WM.  McALLISTER,  JR., 
WM  :ML  Assistant  Secretary. 

Irving  Trust  Company 
One  Wall  Street 
New  York 

Corporate  Trust  Division  Win.  McAllister,  Jr. 

Assistant  Secretarv 

* 

September  13,  193(7 

Mr.  Edward  S.  Duvall 
830  Woodward  Building 
Washington,  D.  C. 

Dear  Mr.  Duvall: 

The  stock  of  the  Wardman  Real  Estate  Properties,  Inc., 
about  which  you  inquired  in  your  letter  of  September  11,  is 
being  held  by  us  pursuant  to  the  terms  of  the  trust 
218  indenture  of  Wardman  Realty  &  Construction  Com¬ 
pany  dated  September  1,  1928. 

Very  truly  yours, 

(Signed)  WM.  McALLISTER,  |jR., 

Assistant  Secretary. 


WM  :ML 
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Debentureholders’  Protective  Committee 

Wardman  Realty  and  Construction  Company 
6  1-2%  Gold  Debentures  due  1938 
Dated  as  of  September  1,  1928 

Irving  Trust  Company  Depositary 
60  Broadway,  New  York  City 

Continental  Illinois  Bank  and  Trust  Company, 

Sub-Depositary,  231  South  La  Salle  St.,  Chicago,  Ill. 

Committee : 

William  R.  Compton 
Ellery  C.  Huntington,  Jr., 

George  C.  Shriver 

Chairman. 

William  C.  Scott,  Secretary 

49  Wall  St.  New  York,  X.  Y. 

Satterlee  &  Canfield, 

Counsel. 

49  Wall  St.  New  York,  X.  Y. 

September  22,  1931. 

Irving  Trust  Company  as  Trustee  under  the 
Indenture  from  Wardman  Realty  and  Construction 
Company  dated  as  of  September  1,  1928., 

Dear  Sirs: 

Whereas  the  undersigned  Committee,  holding  upwards 
of  $1,814,000  principal  amount  of  the  6  1-2%  Gold  Deben¬ 
tures,  due  1938,  of  Wardman  Realty  and  Construction  Com¬ 
pany,  has  requested  that  you  as  Trustee  under  the  Inden¬ 
ture  dated  September  1,  1928,  of  Wardman  Realty  and  Con¬ 
struction  Company  to  you,  under  which  said  Debentures 
are  issued,  declare  the  principal  of  all  the  Debentures  now 
outstanding  thereunder  due  and  payable,  and  to  sell  cer¬ 
tain  of  the  collateral  held  by  you  as  Trustee  under  said  In¬ 
denture,  and 

Whereas  after  the  consummation  of  said  sale  there  will 
remain  in  your  hands  as  Trustee  25,000  shares  of  Class  A 
stock  and  75,000  shares  of  Class  B  stock  of  Wardman  Real 
Estate  properties,  Inc.,  and 
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Whereas  the  payment  of  all  said  Debentures  with  interest 
thereon  is  guaranteed  by  a  guaranty  agreement  between 
Harry  Wardman,  James  D.  Hobbs  and  Thomas  P.  Bones 
and  yourself  as  Trustee,  dated  as  of  September  1,  1928, 
which  you  are  entitled  to  enforce  as  said  Trustee,  and 
219  Whereas  you  are  a  defendant  in  an  action  brought 
in  the  Supreme  Court  of  the  State  of  New  York  by 
one  Gustave  Nassauer  in  which  the  plaintiff  seeks  to  im¬ 
press  a  trust  in  his  favor  upon  said  shares  of  stock  of  Ward 
man  Real  Estate  Properties,  Inc.,  and 
Whereas  funds  are  not  available  to  vou  to  exercise  lanv 
of  your  powers  as  said  Trustee  beyond  the  amounts  neces¬ 
sary  in  connection  with  the  .sale  of  such  collateral  as  re¬ 
quested  by  this  Committee,  and 

Whereas  this  Committee  as  the  holder  of  said  Debent  ures 
is  satisfied  that  said  shares  of  stock  of  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  are  without  value  and  the  sale  there¬ 
of  or  other  action  to  enforce  said  securitv  would  be  without 

w 

advantage  to  the  trust  estate;  that  the  guarantee  of  said 
guarantors  is  likewise  without  value  and  that  any  suit  to 
enforce  such  a  guaranty  would  be  fruitless;  and  that  any 
further  action  on  your  part  in  defense  of  said  suit  by  (lus- 
tave  Nassauer  would  also  be  useless  and  without  benefit  to 
the  holders  of  said  Debentures  issued  under  said  Inden¬ 
ture: 

You  are  therefore  hereby  requested  to  take  no  further 
action  with  respect  to  said  shares  of  stock  of  Wardman 
Real  Estate  Properties,  Inc.,  or  with  respect  to  the  enforce¬ 
ment  of  said  guaranty,  or  with  respect  to  the  defense  of  said 
action  by  Gustave  Nassauer  and  to  take  no  other  action 
with  respect  to  the  trusts  under  said  Indenture  dated  Sep¬ 
tember  1,  1928,  except  the  sale  of  collateral  as  heretofore 
requested  by  this  Committee,  unless  and  until  you  are  other¬ 
wise  requested  by  Debentureholders  as  provided  in  saitl  In¬ 
denture  and  are  supplied  with  funds  sufficient  in  your  judg¬ 
ment  for  such  purposes;  and  the  undersigned  Committee, 
as  a  Committee  and  not  otherwise,  for  and  on  behalf  o|f  all 
the  aforesaid  depositing  Debentureholders  hereby  under¬ 
take  and  agree  to  indemnify  you  and  save  you  harmless  as 
Trustee  as  aforesaid  of,  from  and  against  any  and  all!  lia- 
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bilities,  costs  or  expenses  arising  from  or  alleged  to  arise 
from  your  failure  or  omission  to  take  any  such  action. 

Very  truly  yours, 

PROTECTIVE  COMMITTEE  FOR  6-1/2%  GOLD 
DEBENTURES,  DUE  1938,  OF  WARDMAN 
REALTY  AND  CONSTRUCTION  COMPANY, 

By  Geo.  G.  Shriver 
AY.  C.  Compton 
E.  C.  Huntington,  Jr. 

Constituting  all  the  Members 
of  the  Committee. 

220  Plaintiff's  Exhibit  No.  11 

Plaintiff's  Exhibit  No.  11-A 

Interrogatories  to  be  Propounded  to  James  D.  Hobbs. 

1.  Please  state  your  full  name  and  place  of  residence. 

2.  How  long  were  you  a  resident  of  Washington,  D.  C. 

3.  What  business  were  you  engaged  in  while  residing  in 
the  District  of  Columbia. 

4.  When  was  the  Wardman  Construction  Company  char¬ 
tered  and  what  was  the  nature  of  its  business. 

5.  State  who  were  the  stockholders,  directors,  and  olli- 
cers  of  the  Wardman  Construction  Company. 

6.  Did  the  Wardman  Construction  own  any  real  property 
in  the  District  of  Columbia. 

7.  If  your  answer  to  the  preceding  question  be  Yea,  state 
approximately  how  many  pieces  of  real  property  it  held 
title  to  in  1927. 

8.  About  when  did  said  company  acquire  the  several 
pieces  of  improved  property  which  were  mortgaged  in  1928 
to  secure  the  issue  of  $16,000,000  of  first  and  refunding 
bonds  of  Wardman  Real  Estate  Properties,  Inc. 

9.  When  was  the  name  of  Wardman  Construction  Com¬ 
pany  changed  to  Wardman  Corporation  and  state  briefly 
the  reason  for  the  change. 

10.  Did  you  have  a  conference  with  Mr.  T.  Edward 
Hambleton,  of  Hambleton  &.  Company,  in  1927  or  1928  and 
if  so  what  was  it  about. 

11.  Did  you  have  a  conference  with  Halsey,  Stuart  & 
Company  in  1927  or  1928  in  regard  to  obtaining  funds 
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221  to  improve  the  financial  condition  of  the  Wardnian 
Construction  Company. 

12.  If  your  answer  to  the  preceding  question  be  Yea  state 
who  arranged  the  conference  and  who  were  present. 

13.  State  in  a  general  way  what  was  discussed  and|  the 
result. 

14.  When  did  you  first  make  the  acquaintance  of  James 
C.  Stephens,  Cassius  M.  Clay,  Charles  B.  Stuart,  Leonard 
L.  Stanley,  Thomas  I).  Carson,  Humphrey  Lloyd  and 
George  G.  Shriver,  and  under  what  circumstances. 

15.  Were  any  of  the  persons  named  in  the  preceding  in¬ 
terrogatory  ever  in  the  employ  of  Wardnian  Construction 
Company  or  associated  with  the  Wardnian  interests  prior 
to  the  time  of  your  first  conference  with  Edward  Hamble- 
ton  and  with  Halsey,  Stuart  &  Company  relative  to  a  loan 
to  Wardman  Construction  Company  on  the  security  of  its 
real  estate  holdings,  and  if  so,  state  which  of  them  were. 

10.  When  and  where  and  by  whom  was  the  contract 
drawn  up  which  related  to  the  $16,000,000  first  and  refund¬ 
ing  bond  issue  and  which  was  executed  as  of  September  15, 
1928  by  Halsey,  Stuart  &  Company,  Hambleton  &  Company, 
Emory  L.  Coblentz  and  yourself  and  associates  of  the 
Wardman  Construction  Company. 

17.  How  many  counterparts  of  the  so-called  Bankers’ 
Agreement  referred  to  in  the  preceding  interrogatory  were 
signed  by  the  parties  thereto  and  did  you  and  your  asso¬ 
ciates  receive  one  of  same  after  signing. 

18.  If  your  answer  to  the  last  part  of  the  preceding  in¬ 
terrogatory  be  Yea  state  what  has  become  of  it. 

19.  Is  the  duplicate  original  in  carbon  of  the  Bankers 
Agreement,  dated  September  15,  1928,  which  is  contained  in 

a  bound  black  leather  back  volume  entitled  “Ward- 

222  man  Companies  Financing  1928”  a  true  copy  of  the 
entire  contract  referred  to  in  questions  16  and  17. 

20.  If  your  answer  to  the  preceding  interrogatory  be  Yea 
please  state  whether  it  was  ever  in  your  possession  and 
from  whom  did  you  obtain  it. 

21.  Please  state  whether  the  volume  bound  in  black 
leather  which  is  referred  to  in  question  19  was  one  of  the 
corporate  records  of  Wardman  Corporation  and  its  sub¬ 
sidiaries  and  whether  you  have  recently  examined  it  for  ijhe 
purpose  of  giving  your  deposition  concerning  some  of  t|he 
papers  and  documents  contained  therein. 
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22.  Who  compiled  and  attended  to  the  binding  of  the 
papers  and  documents  in  book  form  referred  to  in  the  pre¬ 
ceding  interrogatory. 

23.  Please  state  whether  you  examined  the  blue-paper 
circular  consisting  of  two  sheets  which  is  bound  in  said  book 
and  purports  to  be  a  “Salesmens  Memorandum”  issued  by 
the  bankers  who  purchased  the  first  and  refunding  bonds  of 
Wardman  Real  Estate  Properties,  Inc. 

24.  If  you  answer  to  the  preceding  interrogatory  be  yea 
state  whether  it  is  an  authentic  publication  of  said  bankers 
and  whether  such  circulars  were  issued  for  use  in  connec¬ 
tion  with  the  offer  of  the  First  and  Refunding  bonds  of 
Wardman  Real  Estate  Properties,  Inc.,  to  the  public. 

25.  If  your  answer  to  the  preceding  interrogatory  be  Yea 
state  whether  said  circular  correctly  sets  forth  an  ap¬ 
praisal  of  the  several  properties  covered  by  the  said  First 
and  Refunding  Mortgage,  as  same  was  prepared  and  sub¬ 
mitted  by  Ford,  Bacon  &  Davis  of  New  York. 

26.  If  your  answer  to  the  preceding  interrogatory  be  Yea 
state  when  said  appraisal  was  made  and  submitted  and  who 
suggested  that  Ford,  Bacon  &  Davis  be  employed  for  that 
purpose. 

27.  What  offices,  if  any,  were  held  by  you,  Ward- 
223  man,  and  Bones  in  the  three  corporations,  Wardman 
Corporation,  Wardman  Realty  &  Construction  Com¬ 
pany  and  Wardman  Real  Estate  Properties,  Inc. 

28.  If  your  answer  to  the  preceding  interrogatory  shows 
that  you,  Harry  Wardman  and  Thomas  P.  Bones  held  cer¬ 
tain  official  positions  with  each  of  said  corporations  and 
were  also  directors  of  each,  state  how  many  directors  there 
were  for  each  corporation  named  in  interrogatory  27  and 
who  w’ere  the  other  directors  for  each  corporation. 

29.  When  did  you  terminate  your  relations  with  Ward- 
man  Real  Estate  Properties,  Inc.,  as  Vice-President  and 
Director. 

30.  Did  you  also  terminate  your  relations  as  official  and 
Director  of  the  other  two  Wardman  corporations  about  the 
same  time. 

31.  Between  the  time  of  the  signing  of  the  Bankers 
Agreement  hereinbefore  referred  to  and  the  time  of  sever¬ 
ance  of  your  relations  with  the  Wardman  corporations  re¬ 
ferred  to  in  questions  29  and  30,  did  either  of  the  bankers 
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who  were  signatories  to  said  agreement,  or  any  officer,  'em¬ 
ployee  or  agent  of  either,  exercise  any  supervision  or  (con¬ 
trol  over  the  official  acts  of  the  officers  and/or  Directors  of 
the  said  corporations,  or  any  of  them,  or  in  any  other  man¬ 
ner  interfere  in  the  affairs  of  said  corporations,  or  of  any 
of  them. 

32.  If  your  answer  to  the  preceding  question  be  Yea, 
state,  which  banking  house  did  and  by  what  means  and  for 
how  long  did  the  supervision,  control  or  interference  last. 

33.  Did  Leonard  L.  Stanley  dominate  the  affairs  of  said 
three  corporations  or  any  of  them  and  to  what  extent. 

34.  In  a  certain  voting  trust  agreement  between  the 
Wardman  Realty  and  Construction  Company  and  the  (len- 
tral  Union  Trust  Company  of  New  Y’ork  as  agent  for  jdie 
voting  trustees,  dated  as  of  September  1,  1928,  and  provid¬ 
ing  for  trustees  to  vote  the  25,000  shares  of  Class|  A 

224  stock  of  Wardman  Realty  &  Construction  Company, 
the  following  were  named  as  the  trustees  to  vote  said 
stock,  James  C.  Stephens,  Cassius  M.  Clay  and  George  |G. 
Shriver.  Please  state  who  selected  those  persons  to  be  Ap¬ 
pointed  by  that  voting  trust  agreement  as  the  voting  trus¬ 
tees. 

35.  Was  not  the  chief  asset  of  the  Wardman  Corporation 
under  the  aforementioned  financial  set-up,  the  stock  of  the 
other  two  corporations. 

36.  Is  it  not  also  the  fact  that  the  only  other  assets  lof 
Wardman  Corporation  were  second  mortgages  and  equities 
which  were  ultimately  transferred  to  the  other  two  compa¬ 
nies  as  collateral  for  loans  to  the  Wardman  Corporation, 
and  said  collateral  was  eventually  wiped  out  and  charged 
off  as  worthless. 

37.  State  what  experience,  if  any,  you  have  had  as  hn 
appraiser  of  real  property  in  the  District  of  Columbia  ailid 
whether  you  ever  qualified  and  testified  as  an  expert  on  the 
value  of  real  property  in  court  proceedings. 

38.  As  part  owner  of  the  Wardman  Construction  Com¬ 
pany,  which  owned  all  of  the  properties  subsequently  con¬ 
veyed  to  the  Wardman  Real  Estate  Properties,  Inc.,  for  the 
purposes  of  the  First  and  Refunding  Mortgage  to  secure 
the  $16,000,000  bond  issue,  and  as  an  appraiser,  did  you 
form  an  opinion  in  1928  as  to  the  fair  value  of  the  11  prop¬ 
erties  so  transferred  and  conveyed  as  aforesaid. 
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39.  Please  state  whether  you  have  formed  an  opinion  of 
the  fair  value  of  the  properties  referred  to  in  the  preceding 
interrogatory,  exclusive  of  the  Highlands  Apartment  and 
exclusive  of  the  furniture  and  furnishings,  as  of  October 
21,  1932. 

40.  If  your  answer  to  the  preceding  interrogatory  be  Yea, 
please  state  your  opinion  as  to  the  fair  value  of  the  land 
and  improvements  of  each  of  the  aforesaid  properties,  as 
of  said  date,  excluding  the  Highlands  and  the  furniture 
and  furnishings  of  the  buildings. 

225  Plaintiff's  Exhibit  No.  11-B 

Answers  of  James  D.  Hobbs  to  Interrogatories. 

1.  James  D.  Hobbs,  Madeira  Island,  Pinellas  County, 
Florida. 

2.  43  years. 

3.  Real  estate  and  construction  business. 

4.  Wardman  Construction  Company  was  chartered  in 
1922.  It’s  business  was  buying  and  selling  real  estate.  It 
constructed  many  buildings  for  its  own  account  as  well  as 
for  others.  It  constructed  many  residences,  apartment 
buildings,  hotels,  office  buildings  and  commercial  structures. 

5.  There  were  three  stockholders — Harry  Wardman, 
James  D.  Hobbs,  and  Thomas  P.  Bones.  The  directors 
were  Harry  Wardman,  James  D.  Hobbs,  Thomas  P.  Bones. 
The  officers  were  Harry  Wardman,  President;  James  I). 
Hobbs,  Vice  President  and  Treasurer;  Thomas  P.  Bones, 
Vice  President;  and  Hubbert  R.  Quinter,  Secretary. 

6.  The  Wardman  Construction  Company  owned  a  large 
amount  of  real  property  in  the  District  of  Columbia,  al¬ 
though  the  titles  were  in  the  names  of  the  officers. 

7.  As  stated  in  the  next  preceding  answer,  the  Company 
did  not  hold  title  to  any  of  its  real  estate.  It  was  all  held 
in  the  names  of  the  officers.  It  is  impossible  to  state  accu¬ 
rately  how  many  pieces  of  property  w’ere  owned  by  the 
Company  unless  some  specific  date  in  1927  were  designated. 
I  think  it  would  be  approximately  correct  to  state  that  it 
owmed  more  than  250  individual  properties  during  1927,  for 
it  was  actively  engaged  in  buying,  building  and  selling  its 
properties.  That  was  its  principal  business. 
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226  8.  According  to  my  best  recollection,  the  Company 
acquired  the  properties  which  were  mortgaged  to  se¬ 
cure  the  $16,000,000  bond  issue  as  follows: 

Wardman  Park  Hotel — constructed  by  the  Company  and 
completed  in  1919 

Wardman  Park  Add’n — constructed  by  the  Company  and 
completed  in  1929 

Carlton  Hotel— constructed  bv  the  Companv  and  completed 
in  1926 

Department  of  Justice  Building — constructed  by  the  Com¬ 
pany  and  completed  in  1916  (sold  by  the  Company 
and  later  re-purchased) 

Highlands  Apartments — purchased  about  1924 
Cathedral  Mansions,  North — Constructed  by  the  Company 
about  1925,  sold  and  re-acquired  in  1928 
Cathedral  Mansions,  Center — Constructed  by  the  Company 
about  1925,  sold  and  re-acquired  in  1928 
Boulevard  Apartments — Acquired  at  time  of  financing, 
1928 

Stoneleigh  Courts — Acquired  at  time  of  financing,  1928 
Chastleton  Apartments — Acquired  about  1927 
2700  Connecticut  Av. — Constructed  by  company,  sold  and 
re-acquired  at  time  of  financing,  1928 
4810  Connecticut  Ave. — Constructed  by  company,  sold  and 
re-acquired  in  1928 

3*525  Davenport  Street — Same  as  next  above 
4817  36th  Street — Same  as  next  above 
4831  36th  Street — Same  as  next  above 

9.  The  name  of  Wardman  Construction  Company  was 
changed  to  “Wardman  Corporation”  in  the  summer  of 
1928.  It  was  changed  pursuant  to  agreement  with  the  ba  nk¬ 
ers  and  was  not  to  actively  engage  in  its  former  business, 
but  was  thereafter  to  liquidate  its  holdings  and  future  con¬ 
struction  activities  were  to  be  undertaken  by  the  newly 
formed  corporation,  “Wardman  Realty  and  Construction 
Company.” 

227  10.  I  first  had  a  conference  with  T.  Edward  Hjam- 
bleton  in  .January  1928.  It  was  for  the  purpose  of 

negotiating  through  his  banking  firm  for  refinancing  per¬ 
tain  real  estate  holdings  of  the  Wardman  Construction 
Company. 
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11.  I  first  had  a  conference  with  Halsey,  Stuart  and  Com¬ 
pany  in  March  or  April  1928,  having  been  introduced  to 
that  firm  by  Mr.  Hambleton  for  the  purpose  of  continuing 
the  financial  negotiations  commenced  with  his  firm. 

12.  The  conference  was  arranged  by  Mr.  Hambleton  and 
to  the  best  of  my  recollection  those  present  were  myself, 
Emory  L.  Coblentz,  T.  Edward  Hambleton,  II.  L.  Stuart, 
and  John  H.  Stewart. 

13.  The  discussion  was  entirely  on  the  subject  of  a  pro¬ 
posed  plan  of  refinancing  certain  of  the  Wardman  proper¬ 
ties.  The  amount  of  the  proposed  financing  involved  an 
issue  of  $16,000,000  of  first  and  refunding  mortgage  bonds 
and,  due  to  the  size  of  the  proposed  issue,  Mr.  Hambleton 
invited  the  house  of  Halsey,  Stuart  and  Company  to  partici¬ 
pate  in  the  underwriting  and  the  conference  was  for  the 
purpose  of  acquainting  the  bankers  with  required  details 
as  to  the  properties  and  the  financial  requirements  of  my 
firm.  The  result  of  the  conference  was  an  indication  of 
favorable  interest  in  the  deal  by  Halsey,  Stuart  and  Com¬ 
pany  and  their  tentative  willingness  to  participate  in  the 
underwriting. 

14.  I  made  the  acquaintance  of  James  C.  Stephens  in 
April  1928,  Cassius  M.  Clay  in  the  summer  of  1928,  Charles 
B.  Stuart  in  April  1928,  Leonard  L.  Stanley  in  October  1928 
at  or  about  the  time  of  closing  the  financial  transaction, 
Thomas  D.  Carson  in  the  summer  of  1928  when  I  employed 
him  for  the  Wardman  Company,  Humphrey  Lloyd  in  the 
fall  of  1928  when  I  employed  him  as  comptroller  for  the 
Wardman  Companies,  George  G.  Shriver  in  the  early  part 
of  1928  during  the  negotiations  with  Hambleton  and  Com¬ 
pany.  Messrs.  Stephens  and  Clay  were  lawyers  associated 

with  the  law  firm  of  Beekman,  Bogue  and  Clark,  of 
228  New  York,  which  represented  the  banking  house  of 

Halsey,  Stuart  and  Company.  My  contact  with  those 
gentlemen  was  in  connection  with  the  legal  details  of  the 
transaction.  Messrs.  Stuart  and  Stanley  were  connected 
with  the  firm  of  Halsey,  Stuart  and  Company  and  I  had 
frequent  contact  with  Mr.  Stuart  during  the  financial  nego¬ 
tiations  which  lasted  from  January  to  October  of  1928.  I 
did  not  meet  Mr.  Stanley  until  about  the  time  of  closing  and 
was  introduced  to  him  at  a  luncheon  at  the  Bankers  Club 
in  New  York  and  was  informed  that  he  was  to  represent  the 
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banking  houses  and  was  to  be  elected  to  the  Board  of  Direc¬ 
tors  of  our  companies  as  one  of  the  Class  “A”  directors. 
Messrs.  Carson  and  Lloyd  were  employed  by  the  Wardman 
Companies  at  the  request  of  the  bankers. 

15.  None  of  the  persons  named  in  the  preceding  interrog¬ 
atory  were  in  the  employ  of  Wardman  Construction  C0111- 
pany  prior  to  the  time  of  my  first  conference  with  Edward 
Hambleton  or  with  Halsey,  Stuart  and  Company. 

16.  The  contract  of  September  15,  1928,  which  we  knew 
as  the  “Bankers  Agreement”  was  prepared  by  James  C. 
Stephens  in  the  office  of  Beekman,  Bogue  and  Clark,  in 
New  York,  in  the  early  part  of  September,  1928. 

17.  I  do  not  remember  how  many  counterparts  were 
signed  by  the  parties  thereto,  but  there  were  three  (3)  or 
more,  and  my  associates  and  I  did  receive  at  least  one 
signed  copy. 

18.  To  the  best  of  my  knowledge,  it  is  among  the  records 
of  the  companies  in  the  possession  of  Robert  \Y.  Taylor  at 
1512  “K”  Street,  'Washington,  D.  C. 

19.  To  the  best  of  my  recollection,  the  carbon  copy  sf 
the  so-called  “bankers’  agreement”  of  September  15,  19i!8, 
which  is  included  in  the  bound  black  leather  back  volume 
entitled  “Wardman  Companies  Financing  1928”,  is  a  true 
copy  of  the  entire  contract  referred  to  in  answers  Nos.  IG 
and  17. 

20.  1  personally  had  one  of  the  bound  black  leather 
229  back  volumes  and  obtained  it  from  James  C.  Ste¬ 
phens.  I  do  not  now  have  it  in  my  possession,  al¬ 
though  it  might  be  among  my  effects  elsewhere. 

21.  One  of  the  volumes  bound  in  black  leather  referred  to 
in  answer  No.  19  was  one  of  the  corporate  records  of  Ward- 
man  Corporation,  and  its  subsidiaries,  but  I  have  not  lnkd 
access  to  it  for  the  purpose  of  giving  this  deposition. 

22.  The  compiling  and  binding  of  the  papers  and  docu¬ 
ments  in  book  form  was  handled  through  the  office  of  At¬ 
torney  James  C.  Stephens. 

23.  I  did  examine  the  blue  paper  circular  known  as 
“Salesmens  Memorandum”  at  the  time  it  was  issued  by 
the  bankers. 

24.  These  circulars  were  issued  by  the  banking  housbs 
for  us  in  connection  with  offering  to  the  public  the  first  and 
refunding  bonds  of  Wardman  Real  Estate  Properties,  Ii|ic. 
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25.  To  the  best  of  my  recollection,  this  circular  did  set 
forth  an  appraisal  of  the  several  properties  as  made  and 
submitted  by  Ford,  Bacon  and  Davis,  of  New  York. 

26.  The  appraisals  by  Ford,  Bacon  and  Davis  were  made 
in  the  Spring  of  1928  and  the  firm  of  Ford,  Bacon  and  Davis 
was  employed  by  me  at  the  suggestion  of  Halsey,  Stuart 
and  Company. 

27.  The  offices  held  by  Wardman,  Bones,  and  myself  in 
the  three  (3)  corporations  known  as  Wardman  Corporation, 
Wardman  Realty  and  Construction  Company,  and  Ward- 
man  Real  Estate  Properties,  Inc.,  were  as  follows  as  to  each 
Company:  Harry  Wardman,  President;  Thomas  P.  Bones, 
Vice  President;  James  D.  Hobbs,  Vice  President  and  Trea¬ 
surer. 

28.  Messrs.  Wardman,  Bones,  and  myself  were  Direc¬ 
tors  in  each  of  the  three  (3)  corporations  and  there  were 
also  six  (6)  other  directors  in  each  corporation  as  follows: 
Emory  L.  Coblentz,  Hubbert  R.  Quinter,  Thomas  D.  Car- 
son,  George  G.  Shriver,  Leonard  L.  Stanley,  and  James  C. 
Stevens. 

29.  I  resigned  as  Vice  President  and  Director  of 
230  Wardman  Real  Estate  Properties  in  the  early  part 
of  1930. 

30.  I  terminated  my  relations  as  an  official  and  director 
of  the  other  two  (2)  Wardman  corporations  about  the  same 
time. 

31.  The  Boards  of  Directors  of  each  of  the  three  (3) 
companies  were  of  two  (2)  classes,  “A”  and  “B”.  The 
Class  “A”  Directors  were  named  by  the  banking  houses 
and  represented  those  interests  on  the  boards.  By  reason 
of  their  powers,  the  class  “A”  directors  could  and  did  dom¬ 
inate  the  affairs  of  all  the  companies. 

32.  The  banking  house  of  Hambleton  and  Company  had 
Mr.  Shriver  on  the  Boards  of  Directors  as  its  representa¬ 
tive  and  the  banking  house  of  Halsey,  Stuart  and  Company 
had  Mr.  Stanley  and  Mr.  Stephens  as  its  representatives. 
These  gentlemen  remained  as  class  “A”  directors  as  long 
as  I  was  associated  with  the  corporations. 

33.  Leonard  L.  Stanley  was  particularly  active  in  his  in¬ 
fluence  on  the  Boards  of  Directors  and  actually  dictated 
the  actions  of  the  Boards. 
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34.  Messrs.  Stephens,  Clay  and  Shriver  were  selected  las 
Trustees  to  vote  twenty-five  thousand  (25,000)  shares  !of 
Class  “A”  stock  of  Wardman  Realty  and  Construction 
Company  under  the  voting  agreement  between  the  com¬ 
pany  and  the  New  York  Bank,  Central  Hanover  Bank  and 
Trust  Company.  These  men  were  selected  by  tin*  banking 
houses  of  Hambleton  and  Company  and  Halsey,  Stuart  a  nd 
Company. 

35.  The  principal  assets  of  the  Wardman  Corporation 
under  the  new  financial  set-up  consisted  of  the  capital  stock 
of  the  Wardman  Realty  and  Construction  Company,  which 
latter  company  owned  the  capital  stock  of  Wardman  Real 
Estate  Properties,  Inc.  There  were  other  assets  owned  >y 
the  Construction  Company,  but  the  recovery  of  their  ac¬ 
tual  value  was  largely  dependent  upon  market  conditions 
and  upon  the  strengthening  of  the  financial  condition  of  tlie 
old  company. 

36.  At  various  times  subsequent  to  the  refinancing, 
231  the  Wardman  Corporation  did  pledge  with  either  one 
or  both  of  the  two  (2)  subsidiary  companies  certain 
of  its  second  mortgages  and  equities  for  loans  to  the  Walk¬ 
man  Corporation.  Much  of  this  collateral  was  eventually 
charged  off  as  being  of  no  value. 

37.  My  experience  in  the  appraisal  of  Real  Estate  in  t  iie 
District  of  Columbia  extended  over  a  period  of  twenty  (£)) 
years  of  active  dealing  in  real  estate,  and  the  acquisition 
and  sale  of  real  estate  for  and  on  behalf  of  my  company 
and  1  was  frequently  called  upon  to  appraise  property  v« 
ues  for  other  financial  institutions  in  Washington,  and  d 
qualify*  as  an  expert  in  court  proceedings  on  at  least  oie 
occasion  which  I  clearly  remember  and  1  was  compensated 
as  an  expert  in  that  case. 

S'S.  As  one  of  the  three  (3)  stockholders  of  the  Wardm 
Construction  Company,  which  owned  certain  of  the  prop4 
ties  subsequently  conveyed  to  the  Wardman  Real  Estaj 
Properties,  Inc.  for  the  purposes  of  the  first  and  refunding 

in 


* 

Id- 

id 


mortgage  to  secure  $16,000,000  bond  issue,  I  did  form 
opinion  in  1928  as  to  the  fair  value  of  all  the  properties  iln- 
eluded  in  the  mortgage.  The  Wardman  Construction  Coi 


n- 

pany  did  not  own  all  of  the  properties  included  in  the  mort¬ 
gage  prior  to  the  financing,  but  the  Wardman  Real  Estate 
Properties,  Inc.  did  acquire  all  of  them  at  the  time  tin* 
financing  was  accomplished. 


in 
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39.  I  have  formed  an  opinion  of  the  fair  values  of  the 
properties  referred  to  in  the  preceding  interrogatory,  ex¬ 
clusive  of  the  Highlands  Apartments  and  exclusive  also  of 
the  furniture  and  furnishings^  as  of  October  21,  1932. 

40.  My  opinion  of  the  fair  values  of  the  land  and  improve¬ 
ments  of  each  of  said  properties,  excluding  the  Highlands 
Apartments  and  the  furniture  and  furnishings  of  all  tli  1 
buildings  is  as  follows : 


232  Property 

Land 

Building 

Total 

Carlton  Hotel 

$  895,120 

$  1,500,000 

$  2.395,120 

Boulevard  Apartments 

359,620 

1,050,000 

1,409,620 

Department  of  Justice  Building 

691,965 

650,000 

1,341,965 

Wardman  Park  Hotel 

1,402,932 

3,750,000 

5,212,932 

Wardman  Park  Addition 

353,982 

1,300,000 

1,653,982 

Cathedral  Mansions,  North 

256,510 

900,000 

1,156,510 

2700  Connecticut  Ave. 

64,193 

500,000 

564,193 

4810  Connecticut  Ave. 

44,530 

285,000 

329,530 

3525  Davenport  Street 

36,020 

310,000 

346,020 

4817  36th  Street 

48,075 

285,000 

333,075 

4831  36th  Street 

54,760 

285,000 

339,760 

Cathedral  Mansions,  Center 

247.640 

950,000 

1,197,640 

Chastleton  Apartments 

425,030 

1,800, (too 

2,225,030 

Stoneleigh  Courts 

1,054,935 

1.100,000 

2,154,935 

Totals 

$5,995,312 

$14,665,000 

$20,660,312 

($)  JAMES  D.  HOBBS 

Plaintiff’s  Exhibit  No.  11-C 

Cross  Interrogatories  on  Behalf  of  Washington  Properties, 
Inc.,  to  be  Propounded  to  James  D.  Hobbs. 

1.  Was  it  not  a  fact  that  at  and  prior  to  the  refinancing 
of  1928,  you,  Mr.  Wardman  and  Mr.  Bones  were  the  prin¬ 
cipal  and  directing  officers  of  Wardman  Construction  Com¬ 
pany? 

2.  As  among  the  several  principal  officers,  what  were 
your  principal  activities,  that  is,  did  you  have  charge  of 
construction  or  financing,  or  what  other  department  of 
the  business? 

3.  Referring  to  the  pieces  of  improved  property  mort¬ 
gaged  in  1928  to  secure  the  issue  of  first  and  refunding 
bonds  of  Wardman  Real  Estate  Properties,  Inc.,  inquired 
about  in  interrogatory  No.  8^  were  these  properties  not 
eleven  in  number? 

4.  Were  not  four  of  these  eleven  properties  ones  in  which 
the  Wardman  Construction  Company  and  Messrs.  Ward- 
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man,  Bones  and  Hobbs  had  no  ownership  or  interest  at  the 
time  they  were  put  into  the  1928  refinancing? 

233  5.  Name  these  four  properties  and  state  by  wljom 
they  were  owned  just  before  they  were  put  into  the 

refinancing  arrangement. 

6.  Referring  to  interrogatory  No.  10,  did  vou  not  shortlv 
prior  to  your  conferences  with  Hambleton  &  Company  dis¬ 
cuss  with  Emory  L.  Coblentz  the  possibility  or  project  of 
combining  the  four  Coblentz  properties  with  Wardnjian 
properties  in  order  to  market  bonds  upon  the  security  of 
the  combined  group  of  properties? 

7.  At  whose  suggestion  did  you  confer  with  Hambleton 
&  Company,  and  was  not  the  subject  matter  of  your  confer¬ 
ence  with  Hambleton  &  Company  the  project  you  had  dis¬ 
cussed  with  Coblentz? 

8.  Did  not  Hambleton  &  Company  call  in  Halsey,  Stuart 
&  Co.,  Inc.,  upon  the  stated  ground  that  the  project  was 
too  large  for  Hambleton  &  Company  alone  to  handle? 

9.  Was  not  the  contract  of  September  15,  1928,  referred 
to  in  interrogatory  No.  16,  preceded  by  a  prior  contract  or 
prior  contracts  made  several  months  theretofore  and  su¬ 
perseded  by  the  contract  of  September  15,  1928? 

10.  Did  you  personally  on  behalf  of  the  Wardman  Con¬ 
struction  Company,  or  yourself,  Mr.  Wardman  and  Mr. 
Bones,  carry  on  the  negotiations  with  Mr.  Coblentz  and 
the  bankers  which  led  to  the  contract  of  September  15, 
1928? 

11.  Did  anyone  on  behalf  of  Wardman  Constructjion 
Company  or  yourself,  Mr.  Wardman  and  Mr.  Bones  par¬ 
ticipate  in  these  negotiations  more  actively  or  to  a  greater 
degree  than  did  you? 

12.  Was  it  not  insisted  upon  by  the  bankers,  as  an  essen¬ 
tial  part  of  the  scheme  of  financing  without  which  they 
would  not  participate,  that  no  business  of  the  old  company 
was  to  be  transferred  to  or  carried  on  by  Wardman  Beal 
Estate  Properties,  Inc.,  other  than  that  incident  to  the 
ownership  of  and  realization  of  income  from  the  eleven 
properties  to  be  transferred  to  it? 

13.  Was  it  not  your  understanding  that  the  purpose)  of 
the  arrangement  referred  to  in  the  preceding  qi|ies- 

234  tion  was  to  free  the  company  which  was  to  issue  jthe 
principal  obligations  from  possible  entanglements 

by  debts  to  be  incurred  by  the  other  companies? 
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14.  Was  it  not  insisted  upon  by  the  bankers  that  the 
building  construction  business,  the  real  estate  brokerage, 
and  other  business  activities  of  the  old  Wardman  Construc¬ 
tion  Company  should  he  transferred  to  and  thereafter  he 

carried  on  bv  the  Wardman  Realtv  and  Construction  Com- 
•  » 

pany? 

15.  Was  it  not  further  presented  to  you  as  a  part  of  the 
plan  of  the  hankers  that  the  old  Wardman  Construction 
Company,  to  be  known  as  the  Wardman  Company,  was  to 
he  the  owning  company  and  its  ownership  of  the  stock  of 
Wardman  Realty  and  Construction  Company,  which  in  turn 
owned  the  stock  of  Wardman  Real  Estate  Properties,  Inc., 
was  to  represent  the  owner’s  equity  in  the  assets  of  both 
of  the  other  companies,  that  is^  the  two  last  named? 

16.  Were  not  the  considerations  mentioned  in  the  four 
preceding  questions  those  advanced  by  the  hankers  during 
the  negotiations  as  the  reasons  for  the  creation  of  three 
separate  corporations  in  place  of  the  old  Wardman  Con¬ 
struction  Company? 

17.  If  you  have  answered  the  preceding  question  in  the 
negative,  what  were  the  reasons  advanced? 

18.  Was  not  the  current  financial  condition  of  Wardman 
Construction  Company  such  in  1027  and  1928  prior  to  the 
refinancing  that  it  was  in  imminent  danger  of  losing  its 
properties  and  assets  by  action  by  way  of  foreclosure,  re¬ 
ceivership  or  otherwise  on  the  part  of  its  creditors? 

19.  State,  if  you  recall,  what  consideration  or  argument 
was  advanced  by  the  bankers  which  was  satisfied  by  the 
insertion  in  the  contract  of  September  15,  1928,  of  a  pro¬ 
vision  for  the  refunding  of  obligations  of  the  old  company, 
to  be  accomplished  by  the  issue  of  approximately  $2,000,000 
of  three  year  6%  collateral  notes  of  the  old  company,  se¬ 
cured  by  pledge  of  all  its  stock. 

20.  Were  not  debts  of  the  old  company  paid  off  by  the 
proceeds  of  the  192S  financing,  and,  if  so,  were  not 

235  the  amounts  so  paid  those  indicated  as  planned  to 
be  paid  by  the  pro  forma  balance  sheets  attached  to 
the  contract  of  September  15,  1928? 

21.  Were  not  mortgages  on  properties  which  had  been 
owned  by  the  old  company  paid  off  and  curtailed  by  the 
proceeds  of  the  1928  financing,  and,  if  so,  were  not  the 
amounts  so  paid  those  indicated  as  planned  to  be  paid  by 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  183 

the  pro  forma  balance  sheets  attached  to  the  contract  of 
September  15,  1928? 

22.  If  your  answer  to  interrogatory  No.  25  was  “Y<|?s” 
or,  in  effect,  in  the  affirmative,  did  you  mean  by  that  affirm¬ 
ative  answer  more  than  that  there  was  then  communicated 
to  you  an  appraisal  by  Ford,  Bacon  &  Davis  of  the  prop¬ 
erties  to  be  vested  in  Wardman  Real  Estate  Properties, 
Inc.,  and  mortgaged,  amounting  to  about  $2S, 000,000,  and 
that  this  fact  stated  in  the  circular  was  therefore  correct? 

23.  At  or  about  the  same  time,  had  any  appraisal  of  the 
same  properties  been  made  by  any  other  appraisers,  and 
in  what  amount  ? 

24.  Were  you  merely  continued  in  the  employ  of  one  or 
more  of  the  three  Wardman  corporations  after  the  1928 
financing,  or  were  you  at  the  time  of  the  financing  given  a 
contract  of  employment,  and  if  so,  for  what  period  and  at 
what  rate? 

25.  Referring  to  the  subject  matter  of  interrogatories 
Nos.  31,  32  and  33,  did  you  at  any  of  the  times  referred  to 
in  said  interrogatories,  as  an  officer  or  director  of  any  of 
the  three  companies,  cast  a  vote  or  exercise  your  office  con¬ 
trary  to  your  best  judgment  as  to  what  was  for  the  best 
interests  of  the  security  holders  of  said  corporations  (ex¬ 
cepting  your  own  retirement  from  office  and  from  further 
activities  in  connection  with  the  corporation)?  If  so,  st^te 
what  actions  vou  took  about  what  matters  contra rv  to  vour 

»  mm 

judgment,  and  under  what  compulsion. 

26.  Referring  to  interrogatory  No.  34,  did  you  or  any¬ 
one  else  to  your  knowledge  or  information  suggest  that 
persons  other  than  those  named  as  voting  trustees  of  the 

('lass  A  stock  should  be  named? 

236  27.  Referring  to  interrogatory  No.  35,  did  you 

not  as  an  officer  of  the  old  corporation  believe  that 
the  assets  to  be  retained  by  the  Wardman  Corporation, 
other  than  the  stock  of  Wardman  Realty  and  Construction 
Company,  had  substantial  value  amounting  to  several  ijiil- 
lion  dollars? 

28.  Referring  to  interrogatory  No.  36,  were  not  the  lo^ns 
to  Wardman  Corporation  upon  which  collateral  was  ]j:>ut 
up  by  the  Wardman  Corporation  made  by  the  Wardnjan 
Realty  and  Construction  Company? 


I 
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29.  Did  you  not  participate  as  a  director,  or  as  a  mem¬ 
ber  of  a  committee  of  directors,  or  otherwise,  in  passing 
upon  the  collateral  to  be  put  up  upon  intercompany  trans¬ 
actions  referred  to  in  the  preceding  interrogatory? 

30.  Did  not  this  collateral  consist  of  mortgage  notes  and 
the  like,  that  is,  is  it  not  a  fact  that  no  equities  in  real  estate 
were  so  pledged  as  collateral  ? 

31.  Do  you  recall  the  approximate  amount  so  loaned  sub¬ 
sequently  to  the  1928  financing  by  Wardman  Realty  and 
Construction  Company  to  Wardman  Corporation? 

32.  Is  it  not  a  fact  that  the  Wardman  Corporation  at  the 
time  of  the  collateral  transactions  referred  to  owned  many 
equities  in  real  estate  and  property  of  substantial  value  in 
addition  to  the  assets  it  so  pledged  as  collateral? 

33.  In  what  kinds  of  court  proceedings,  other  than  those 
involving  properties  of  the  Wardman  companies,  and  how 
many  times,  have  you  testified  as  an  expert  witness  on  value 
of  real  estate? 

34.  Referring  to  interrogatory  No.  38,  was  not  the  opin¬ 
ion  which  you  had  in  1928  as  to  the  fair  value  of  the  seven 
Wardman  properties  and  the  four  Coblentz  properties  en¬ 
tertained  by  you  in  reliance  upon  the  appraisals  obtained 
about  that  time  rather  than  upon  consideration  of  the  prob¬ 
lem  of  value  by  you  as  an  appraiser? 

237  35.  If  in  answer  to  interrogatory  Nos.  39  and  40 

you  have  stated  you  have  formed  an  opinion  as  to 
the  fair  value  of  the  properties  therein  referred  to  as  of 
October  21,  1932,  and  have  stated  what  that  opinion  is, 
please  state  with  respect  to  each  separate  property  the 
method  by  which  you  have  arrived  at  a  value  to  be  placed 
on  that  property  and  what  the  amount  in  dollars  is.  Please 
include  in  your  statement  of  method  a  statement  whether 
you  have  arrived  at  the  value  of  the  particular  property 
by  the  summation  method,  that  is,  by  attributing  a  value, 
per  foot  or  otherwise,  to  the  land  and  adding  the  cost  of 
reproducing  the  building,  less  depreciation,  or  whether 
your  figures  are  arrived  at  by  capitalizing  the  income  pro¬ 
duced  from  the  property,  or  by  some  other  method,  in 
which  latter  event  please  describe  fully  the  method.  Please 
include  in  your  explanation  the  figures  upon  which  each  cal¬ 
culation  leading  to  the  final  result  is  based,  with  respect  to 
each  property. 
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238  Plaintiff’s  Exhibit  No.  11-D 

Ansivers  of  James  I).  Hobbs  to  Cross  Interrogatories  on 
Behalf  of  Washington  Properties ,  Inc. 

1.  Mr.  Wardman,  Mr.  Bones  and  1  were  the  principal  and 
directing  officers  of  the  Wardman  Construction  Company. 

2.  As  a  Vice  President  and  the  Treasurer  of  the  Ward- 
man  Construction  Company,  my  principal  activities  con¬ 
sisted  of  directing  the  personnel  and  handling  the  financial 
affairs  of  the  Company.  I  did  not,  however,  direct  the  per¬ 
sonnel  of  the  actual  construction  employees. 

3.  The  number  of  properties  mortgaged  to  secure  thi  is¬ 
sue  of  first  and  refunding  bonds  of  Wardman  Real  Estate 
Properties,  Inc.  were  commonly  referred  to  as  eleven  (11) 
in  number,  although  actually  there  were  fifteen  (15)  indi¬ 
vidual  properties.  The  Wardman  Park  Hotel  and  the  Ward- 
man  Park  Addition  were  counted  as  one  property,  and  the 
four  (4)  buildings  at  Connecticut  Avenue  and  Davenport 
Street  were  designated  as  one  property,  when  reference 
was  made  to  the  eleven  (11)  properties  in  the  transaction. 

4.  There  were  four  (4)  properties  of  the  eleven  (11), 
counted  as  above  referred  to,  which  were  not  owned  by 
the  Wardman  Construction  Company  or  by  Messrs.  Ward- 
man,  Bones  and  Hobbs  at  the  time  the  financing  was  con¬ 
cluded. 

5.  The  four  (4)  properties  next  above  referred  to  were 
owned  or  controlled  by  Emory  L.  Coblentz.  They  -were 
known  as  the  Boulevard  Apartments,  the  Stoneleigh  Courts, 
and  Cathedral  Mansions,  North  and  Center. 

6.  Prior  to  my  first  conference  with  T.  Edward  Han  ble- 
ton  of  Hambleton  and  Company,  I  did  confer  with  Emory 
L.  Coblentz.  and  Mr.  Coblentz  and  I  discussed  the  subject  of 
combining  his  four  (4)  properties  with  those  of  Wardman 
Construction  Company  as  a  basis  upon  which  to  issue  the 

first  and  refunding  mortgage  bonds. 

239  7.  I  first  conferred  with  Hambleton  and  Company 
at  the  suggestion  of  Emory  L.  Coblentz,  and  the  sub¬ 
ject  matters  of  that  conference  included,  among  other 
things,  the  project  previously  discussed  with  Mr.  Coblentz. 

8.  I  was  informed  that  Hambleton  and  Company  dief  in¬ 
vite  Halsey,  Stuart  and  Company  to  participate  in  the 
underwriting  because  the  issue  was  too  large  to  be  handled 
alone  by  Hambleton  and  Company. 
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9.  The  “ bankers ’s  agreement”  of  September  15,  1928 
was  preceded  by  a  prior  contract,  which  I  think  was  dated 
during  the  month  of  July  in  1928,  and  subsequently  super¬ 
seded  by  the  contract  of  September  15,  1928. 

10.  On  behalf  of  the  Wardman  Construction  Company, 
Mr.  Wardman,  Mr.  Bones,  and  myself,  I  personally  carried 
on  the  entire  negotiations  between  Mr.  Coblentz  and  the 
bankers,  and  which  resulted  in  the  contract  of  September 
15,  1928. 

11.  No  one,  on  behalf  of  the  Wardman  Construction  Com¬ 
pany,  Mr.  Wardman,  Mr.  Bones,  and  myself,  participated 
in  these  negotiations  more  actively  or  to  a  greater  degree 
than  I  myself  did. 

12.  It  was  stipulated  by  the  banking  firms  that  no  business 
of  the  old  company  was  to  be  transferred  to  or  carried  on 
by  Wardman  Real  Estate  Properties,  Inc.  except  that  inci¬ 
dent  to  the  ownership  and  operation  of  the  so-called  eleven 
(11)  properties. 

13.  It  was  my  understanding  that  Wardman  Real  Estate 
Properties,  Inc.  was  to  be  free  of  debts  incurred  or  to  be 
incurred  by  the  other  companies. 

14.  It  was  agreed  that  the  building  construction  business, 
the  real  estate  brokerage,  and  other  business  activities  of 
the  old  Wardman  Construction  Company  were  to  be  car¬ 
ried  on  by  the  Wardman  Realty  and  Construction  Company 
commencing  as  of  the  date  of  the  accomplishment  of  the 

plan  of  re-financing. 

240  15.  It  was  a  part  of  the  plan  that  the  old  Wardman 

Construction  Company,  to  be  thereafter  known  as 
the  Wardman  Corporation,  was  to  own  the  stock  of  Ward- 
man  Realty  and  Construction  Company,  which  in  turn 
owned  the  stock  of  Wardman  Real  Estate  Properties,  Inc., 
and  that  the  ownership  of  the  stock  of  Wardman  Realty 
and  Construction  Company  and  that  the  ownership  of  the 
stock  of  Wardman  Realty  and  Construction  Company  rep¬ 
resent  the  equity  in  the  assets  of  both  Wardman  Real  Es¬ 
tate  Properties,  Inc.  and  Wardman  Realty  and  Construc¬ 
tion  Company. 

16.  The  plan  for  creating  three  (3)  separate  companies 
in  place  of  the  Wardman  Construction  Company  was  ad¬ 
vanced  by  the  bankers  during  the  negotiations,  the  reasons 
being  that  the  two  corporations  -which  were  then  about  to 
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make  public  offerings  of  securities  should  be  free  of  prac¬ 
tically  all  of  the  obligations  of  the  Wardman  Construction 
Company. 

17.  Answer  to  No.  16  not  having  been  in  the  negative,  no 
answer  is  applicable  here. 

18.  During  1927  and  1928  the  financial  condition  of  the 
Wardman  Construction  Company  was  definitely  unsound 
and  there  was  eminent  danger  of  the  loss  of  property  and 
assets  because  of  possible  action  on  the  part  of  creditors. 

19.  Shortly  prior  to  the  entering  into  of  the  “bankers’ 
agreement”  of  September  15,  1928,  Mr.  H.  L.  Stuart  of 
Halsey,  Stuart  and  Company  stated  to  me  in  his  office  in 
New  York  that  his  firm  had  reached  the  conclusion  that  his 
firm  was  unwilling  to  participate  in  the  proposed  financing 
“unless  the  Wardman  Construction  Company  could  redace 
its  current  liabilities  by  at  least  $2,000,000”.  Considera¬ 
tion  was  therefore  immediately  given  to  th<*  plan  to  issue 
$2,250,000  of  three-year  6%  collateral  notes  with  the  thought 
that  for  the  most  part  those  notes  could  be  exchanged  with 
current  creditors,  thus  eliminating  those  creditors  fropi  a 

current  position.  This  is  the  plan  that  was  fin 
241  adopted  as  one  agreeable  to  the  bankers. 

20.  Some  of  the  debts  of  the  old  company  were  p  aid 
off  out  of  the  proceeds  of  the  1928  financing  and  those  debts 
to  be  so  paid  were  indicated  in  a  pro  forma  balance  sheet 
prepared  prior  to  September  15.  1  do  not  have  a  copy  of 
the  contract  of  September  15  and  can  not  now  say  definitely 
whether  or  not  such  a  pro  forma  balance  sheet  was  attached 
thereto.  I  do  know,  however,  that  it  was  prepared  and  that 
it  indicated  what  disbursements  were  to  be  made  from  the 
proceeds  of  the  financing. 

21.  Certain  mortgage  indebtedness  on  properties  which 
had  been  formerly  owned  by  the  Wardman  Construction 
Company  and  which  were  included  in  the  mortgage  given 
to  secure  the  bonds  were  paid  and  curtailed  by  the  proceeds 
of  the  1928  financing  and  those  payments  and  curtailments 
were  indicated  on  a  pro  forma  balance  sheet  prepared  prior 
to  the  “bankers’  agreement”  of  September  15,  1928. 

22.  I  am  not  certain  that  I  interpret  the  question  cor- 
reetlv,  but  it  is  mv  recollection  that  the  circular  included 
an  appraisal  by  Ford,  Bacon  and  Davis  of  the  properties 
mortgaged,  the  amount  of  which  appraisal  was  approxi¬ 
mately  $28,000,000. 
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23.  Prior  to  the  appraisal  made  by  Ford,  Bacon  and 
Davis,  the  same  properties  had  been  valued  in  April,  1928 
by  John  L.  Weaver,  President  of  Weaver  Brothers,  Inc.  of 
Washington,  D.  C.,  the  total  amount  of  which  was  approxi¬ 
mately  $22,800,000,  exclusive  of  the  Highlands  Apartments 
and  the  furniture  and  furnishings  of  the  several  properties. 

24.  It  was  understood  at  the  time  of  the  1928  financing 
that  I  was  to  be  employed  by  the  Wardman  Real  Estate 
Properties,  Inc.  and  Wardman  Realty  and  Construction 
Company  and  that  I  was  given  a  contract  of  employment 
for  five  (5)  years  at  $15,000  yearly,  and  I  also  had  an  under¬ 
standing  of  employment  with  the  Wardman  Corporation 

as  its  Vice  President  and  Treasurer  at  a  salary  of 
242  $10,000,  although  this  last  mentioned  contract  was 

a  matter  as  between  myself  and  the  Wardman  Cor¬ 
poration. 

25.  After  a  lapse  of  ten  (10)  years  it  is  difficult  for  me  to 
remember  details  of  what  might  have  transpired  in  any 
meeting  of  the  Board  of  Directors  of  these  three  (3)  com¬ 
panies,  but  I  recall  that  at  no  time  did  I  cast  a  vote  or  exer¬ 
cise  my  office  contrary  to  my  best  judgment  as  to  what  was 
for  the  best  interests  of  the  security  holders  of  the  corpo¬ 
rations. 

26.  I  do  not  recall,  nor  do  I  recollect  having  any  one  else 
suggest,  that  persons  other  than  those  named  as  voting 
trustees  of  the  Class  ;‘A”  stock  should  be  named. 

27.  As  an  officer  of  the  old  corporation,  I  was  of  the  opin¬ 
ion  that  the  assets  to  be  retained  by  the  Wardman  Corpo¬ 
ration,  other  than  the  stock  of  Wardman  Realtv  and  Con- 
struction  Company,  were  substantially  near  the  book  value 
thereof  provided  they  could  be  liquidated  in  a  normal  real 
estate  market  and  provided  furthermore  that  the  old  cor¬ 
poration  could  meet  its  financial  obligations  until  sales 
could  be  affected. 

28. 1  do  not  now  recall  any  loans  made  to  Wardman  Cor¬ 
poration  upon  its  collateral  through  the  subsidiary  com¬ 
panies  other  than  Wardman  Realty  and  Construction  Com¬ 
pany. 

29.  I  did  participate  as  one  of  the  Directors  and  as  one 
of  the  members  of  a  committee  of  Directors  in  passing  upon 
the  value  of  the  collateral  put  up  in  inter-company  trans¬ 
actions. 
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30.  I  do  not  now  recall  any  collateral  by  way  of  equities 
in  real  estate  which  was  pledged  and  it  is  my  recollection 
that  the  collateral  did  consist  of  mortgage  notes. 

31.  I  now  recall  the  first  collateral  loan  made  subsequent 
to  the  1928  financing  by  Wardman  Realty  and  Construction 
Company  to  Wardman  Corporation  in  the  amount  of  ap- 
proximately  $300,000.  There  were  others  from  time  to  time, 

the  amounts  of  which  1  have  no  present  recollection. 
243  32.  Wardman  Corporation,  at  the  time  of  the  col¬ 

lateral  transactions  above  referred  to,  did  own  equi¬ 
ties  in  considerable  other  real  estate  and  those  equities  did 
have  substantial  value  under  favorable  market  conditions 
and  provided  the  company  was  not  forced  to  sacrifice  the 
properties  under  financial  strain. 

33.  I  testified  as  an  expert  witness  on  the  value  of  real 
estate  in  a  proceeding  held  in  Federal  Court  in  Pittsburgh, 
Pennsylvania  at  the  time  of  the  trial  of  the  officers  of  the 
American  Bond  and  Mortgage  Company.  I  believe  thal  I 
recollect  testifying  in  a  Maryland  court  during  the  trial  of 
Emory  L.  Coblentz. 

34.  My  opinion  of  value  in  1928  as  to  the  properties  of 
the  Wardman  companies  and  of  Coblentz  was  not  enter¬ 
tained  by  me  in  reliance  of  any  appraisal  by  any  one  else. 
I  had  my  own  opinion  of  value,  I  knew  what  most  of  the 
properties  had  cost  because  my  company  constructed  th(fm 
except  in  a  few  instances,  and  I  felt  that  I  was  in  position 
to  form  my  own  opinion  as  to  fair  values. 

35.  In  arriving  at  my  conclusions  of  fair  value  in  response 
to  interrogatories  Nos.  39  and  40,  I  have  been  compelled 
to  apply  the  summation  method  of  attributing  a  value  per 
square  foot  to  the  land  ad  adding  thereto  the  value  of  the 
building  less  depreciation.  It  has  been  impossible  for  rue 
to  arrive  at  a  value  by  capitalizing  income  for  the  reason 
that  I  have  not  been  furnished  with  income  figures  as  of 
October  1932.  I  have  acquainted  myself,  however,  with  t  he 
land  areas  and  the  approximate  cubage  of  the  respective 
buildings  and  believe  that  my  knowledge  of  reproduction 
costs  justifies  the  figures  following. 
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244  Square 

Foot 


Property 

Area 

Value 

Land 

Building 

Total 

Carlton  Hotel 

22,378 

$40.00 

$  895,120 
359,620 

$  1,500,000 

$  2.395,120 

Boulevard  Apts. 
Department  of  Justice 

35,962 

10.00 

1,050,000 

1,409,620 

Building 

15,377 

45.00 

691,965 

650,000 

1,341,965 

Wardman  Park  Add’n. 

117,994 

3.00 

353,982 

1,300,000 

1,653,982 

Wardman  Park  Hotel 
Cathedral  Mansions, 

583,173 

2.50 

1,462,932 

3,750,000 

5,212,932 

North 

102,604 

2.50 

256,500 

900,000 

1,156,510 

2700  Connecticut  Ave. 

18,341 

3.50 

64,193 

500,000 

564,193 

4810  Connecticut  Ave. 

22,265 

2.00 

44,530 

285,000 

329,530 

3525  Davenport  St. 

24,013 

1.50 

36,020 

310,000 

346,020 

4817  36th  Street 

32,050 

1.50 

48,075 

285,000 

333,075 

4831  36th  Street 
Cathedral  Mansions, 

31,291 

1.75 

54,760 

285,000 

339,760 

Center 

99,056 

2.50  ! 

247,640 

950,000 

1,197,640 

Chastleton  Apts. 

42,503 

10.00 

425,030 

1,800,000 

1,100,000 

2,225,030 

Stoneleigh  Courts 

30,141 

35.00 

1,054,935 

2,154,935 

Totals  $5,995,312  $14,665,000  $20,660,312 

(Signed)  JAMES  D.  HOBBS 
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Salesmen ’s  Memorandum, 

Subject  to  Change  and  Correction 

Halsey,  Stuart  &  Co.,  Inc. 

Hambleton  &  Co. 

A.  B.  Leach  &  Co.,  Inc. 

Rogers  Caldwell  &  Co.,  Inc. 

William  R.  Compton  Compauy 

Wardman  Real  Estate  Properties  Inc. 

Wardman  Real  Estate  Properties,  Inc.,  hereinafter  re¬ 
ferred  to  as  the  “first”  or  “Properties”  company,  will  own 
in  fee  and  will  operate  the  prominent  apartment,  hotel  and 
office  building  properties  more  fully  described  in  the  cir¬ 
cular. 

All  the  properties  of  the  Company  were  examined  and 
appraised  by  Ford,  Bacon  &  Davis,  Inc.  The  accounts  re¬ 
lating  to  the  operation  of  all  properties,  except  the  Ward- 
man  Park  Hotel  and  the  Department  or  Justice  Building 
were  audited  by  Horwath  &  Horwath,  a  nationally  known 
firm  of  auditors  who  have  made  a  specialty  of  hotel  work. 
The  accounts  relating  to  the  Wardman  Park  Hotel  and  the 
Department  of  Justice  Building,  as  well  as  those  of  Ward- 
man  Realty  and  Construction  Company  (as  it  will  be  con- 
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stituted),  were  examined  and  reported  upon  by 
Ross  Bros.  &  Montgomery.  A  summarization  of  the 
of  this  investigation  will  be  found  upon  the  last  page 
this  memorandum. 

Mr.  Emory  L.  Ooblentz,  either  directly  or  through  Cor¬ 
porations  controlled  by  him,  is  transferring  Boulevard 
Apartments,  2700  Connecticut  Avenue,  Stoneleigh  Courts 
and  the  Department  of  Justice  Building  to  the  present  or¬ 
ganization  and  will  receive  as  consideration  therefor,  the 
$2,400,000  Wardman  Realty  and  Construction  Company 
Twelve-year  6 %  Gold  Debentures,  Junior  Series,  due  Sep¬ 
tember  1,  1040.  These  properties  are  to  be  transferred!  to 
the  Properties  Company  and  will  be  owned  and  operated 
by  it.  Mr.  Coblentz  will  also  have  a  substantial  investment 
in  the  parent  company,  Wardman  Corporation,  and  as|an 
officer  and  Director  of  the  three  Companies,  will  be  activjelv 
engaged  in  their  operation  and  management. 

246  •••••• 

(ieneral  Mortgage : 

The  General  Mortgage  appearing  under  the  Capitaliza¬ 
tion  paragraph  of  the  circular  refers  to  a  $2,500,000  issue 
which  will  be  pledged  as  additional  security  for  the  Deben¬ 
tures  of  the  Construction  Company.  The  issuance  find 
pledge  of  this  General  Mortgage  will  in  effect  amount  to  a 
guarantee  of  the  Debentures  by  the  Properties  Company. 
The  General  Mortgage  will  bear  interest  at  GVi7c  only  in 
the  event  and  for  such  period  or  periods  of  time  as  the 
Construction  Company  shall  not  be  able  to  pay  interest 
upon  its  Debenture  issues  and  by  its  terms  will  be  subject 
to  accelerated  maturity  in  case  the  Debentures  are  not  paid 
when  due. 

Wardman  Realty  and  Construction  Company 

This  Company,  hereinafter  referred  to  as  the  “second” 
or  “Construction”  company,  will  own  all  the  capital  stack 
of  the  Properties  Company,  such  stock  being  pledged  to 
secure  the  6l/*>%  Gold  Debentures  due  1938. 

The  Construction  Company  is  to  be  an  “agency”  cor¬ 
poration  in  the  sense  that  its  business,  according  to  present 
plans,  will  deal  amost  entirely  with  the  property  of  others. 
The  present  plan  is  for  the  Company  to  do  no  construction 
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work  for  its  own  account  but  solely  for  that  of  others,  in¬ 
cluding  the  companies  affiliated  with  it.  Its  insurance,  man¬ 
agement,  and  other  divisions  will  operate  on  a  percentage 
or  fee  basis. 

The  entire  stock  of  the  Construction  Company  will  be 
owned  by  the  Wardman  Corporation,  which  will  also  own 
all  the  former  interests  and  properties  of  the  Wardman 
Construction  Company,  Inc.,  exclusive  of  those  to  be  pur¬ 
chased  by  the  Properties  and  Construction  Companies.  As 
rapidly  as  opportunities  shall  arise,  *  *  * 

Each  of  the  three  Companies  will  have  Class  A  and  Class 
B  Common  Stock,  the  authorized  and  outstanding  amounts 
to  be  25,000  and  75,000  shares,  respectively.  The 
247  Class  A  stock  of  each  Company  will  be  entitled  to 
elect  one-third  its  Board  of  Directors  and  through 
the  Directors  elected  by  it  to  authorize  the  voting  of  the 
Class  A  stock  of  its  subsidiary  companies.  The  parent 
Company,  Wardman  Corporation,  will  own  all  the  Stock 
of  the  Construction  Company  but  in  order  to  maintain  con¬ 
tinuity  of  voting  rights  with  respect  to  one-third  of  the 
Board  of  Directors  which  the  Class  A  Stocks  of  the  sub¬ 
sidiary  companies  are  entitled  to  elect,  the  Class  A  Stock 
of  the  second  Company  has  been  made  subject  to  a  ten 
year  voting  trust  agreement.  The  bondholders,  therefore, 
through  control  by  the  Bankers  of  the  voting  trustees,  are 
assured  of  representation  upon  the  Board  of  Directors  of 
both  borrowing  corporations. 

Messrs.  Lvbrand,  Ross  Bros.  &  Montgomery  are  to  install 
a  modern  and  effective  system  of  accounting  control.  Mr. 
Humphrey  Lloyd,  a  Certified  Public  Accountant,  has  been 
selected  and  installed  as  Comptroller.  The  duties  of  the 
Comptroller  will  consist  of  the  maintenance  of  adequate 
systems  of  accounting  and  auditing  and  approval  of  dis¬ 
bursement  vouchers  drawn  upon  the  general  funds  of  the 
Corporation,  prior  to  payment  thereof.  He  is  to  keep  him¬ 
self  advised  of  the  finances  of  the  Corporation  and  furnish 
full  information  relating  to  the  same  to  the  President  and 
the  Board  of  Directors.  Mr.  Thomas  D.  Carson,  formerly 
Senior  Bank  Examiner  in  the  5th  Federal  Reserve  District 
will  be  elected  a  Vice-President  of  the  three  companies  and 
will  devote  his  entire  time  to  their  affairs.  •  •  • 
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Trustees : 

First  and  Refunding  Mortgage  Bonds — Central  Un^on 
Trust  Company  of  New  York 
6/2%  Gold  Debentures,  due  1938 — American  Exchange 
Irving  Trust  Company,  New  York. 


Attornevs 


ht 


For  the  Company: — Honorable  Daniel  T.  Wrigf 
248  For  the  Bankers : 

Messrs.  Beckman,  Bogue  k  (Mark — New  York 
Messrs.  Piper,  Carey  &  Hall — Baltimore 
Messrs.  Douglas,  Obear  &  Douglas — Washington,  D.  C. 

PMS:EFL  Corporation  Buying  Department 

All  statements  herein  are  official  or  are  based  on  infor¬ 
mation  which  we  regard  as  reliable  and  while  we  do  i^ot 
guarantee  them,  we  ourselves  have  relied  upon  them  in  l[he 
purchase  of  this  security. 


$11,000,000 

ViXDtUH  am  1ST  ATX  PROPXSTIta,  ISO. 

TIR8T  AND  RXfUlJDIHO  MORTOAOI  6 tit  SERIAL  00 LD  BONDS 


. 


19 
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Reorganization  of  Wardman  Real  Estate  Properties ,  Inc. 

Plan  and  Agreement  of  Reorganization 
Dated:  July  22,  1931. 

LEONARD  L.  STANLEY 
GEORGE  G.  SHRIVER 
Reorganiza  t  ion  Man  a  ge  rs 


Adoption  and  Approval  of  Plan  and  Agreement * 

The  within  Plan,  together  with  the  annexed  Agreement,  has 
been  adopted  and  approved  by: 

The  Committee  represent-  The  Committee  represent¬ 
ing  holders  of  First  and  Re-  ing  holders  of  6'/j%  Gold 
funding  Mortgage  Gold  Debentures  of  Wardnian 

Bonds  of  Wardman  Real  Realty  and  Construction 
Estate  Properties,  Inc.,  Company,  and/or  Certlifi- 
and/or  of  Certificates  of  De-  cates  of  Deposit  for  such  De¬ 
posit  for  such  Bonds,  bentures, 

Constituted  under  Bond-  Constituted  under  Deben- 

u.u. _ >  n _ _  4 _  j. _ l.ij _ >  n  . 


holders’  Protective  Agree¬ 
ment,  dated  as  of  Februarv 
6, 1931. 

LEONARD  L.  STANLEY, 
Chairman 

WILLIAM  BUCHSBAUM 
PAUL  W.  FISHER 
WILLIAM  M.  GREVE 
FREDERICK  J.  LEARY 
ANDREW  J.  MILLER 
JULIUS  I.  PEYSER 


tureholders’  Protective 
Agreement,  dated  as  of  Feb¬ 
ruary  14,  1931. 

GEORGE  G.  SHRIVER, 
Chairman 

WILLIAM  R.  COMPTON^ 
ELLERY  C.  HUNTING- 
TON,  Jr. 


JOSEPH  P.  TUMULTY 

Secretarv : 

BRUCE  ANGUS, 

15  Broad  Street, 

New  York  City. 


*On  page  19  is  a  tabular  statement  of  the  present  securities  to  be  adjusted 
under  the  Plan  and  of  the  new  securities  distributable  therefor. 


Secretarv : 

WILLIAM  C.  SCOTT, 
49  Wall  Street, 

New  York  Citv. 
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The  within  Plan,  together  with  the  annexed  Agreement, 
has  also  been  approved  by  the  holders  of  a  majority  of  the 
$220,000  principal  amount  of  “Two  Year  Notes”  of  Ward- 
man  Real  Estate  Properties,  Inc. 

n. 

DEPOSITARIES 

For: 

First  and  Refunding  Mortgage  Gold  Bonds,  dated  as  of 
September  1,  1928,  of  Wardman  Real  Estate  Properties, 
Inc. 

Under  Bondholders’  Protective  Agreement 
Dated  as  of  February  6, 1931 : 

Central  Hanover  Bank  and  Trust  Company, 

70  Broadway 
New  York  City. 

Sub-Depositary 

First  Union  Trust  and  Savings  Bank” 

Dearborn,  Monroe  and  Clark  Sts. 

Chicago,  Ill. 

For: 

6M>%  Gold  Debentures,  dated  as  of  September  1,  1928,  of 

Wardman  Realty  and  Construction  Company. 

; 

Under  Debentureholders’  Protective  Agreement 

“First  Union  Trust  and  Savings  Rank  has  succeeded  Foreman-State  Trust 
and  Savings  Bank  as  Sub-Depositary. 
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252  Dated  as  of  February  14,  1931 : 

Depositary 

Irving  Trust  Company 
1  Wall  Street 
New  York  City. 

Sub-Depositary 

Continental  Illinois  Bank  and  Trust  Company 
231  S.  LaSalle  Street, 

Chicago,  Ill. 

m. 

Terminology  Used  in  the.  Plan  and  Agreement. 

As  used  in  the  within  Plan  and  in  the  annexed  Agree¬ 
ment,  for  convenience  of  reference,  the  following  terms 
have  the  meanings  below  specified,  respectively: 

The  terms  “Present  Company”  and  “Properties  Com¬ 
pany”  mean  Wardman  Real  Estate  Properties,  Inc. 

The  term  “Construction  Company”  means  Wardman 
Realty  and  Construction  Company. 

The  term  “Properties  of  the  Present  Company”  means 
the  real  estate  and  buildings  now  owned  by  the  Present 
Company  and  furniture  and  equipment  of  the  Present  Com¬ 
pany  situated  therein. 

The  term  “New  Company”  means  any  corporation  to  be 
formed,  or  now  existing,  which  may  be  employed  to  take 
title  to  the  Properties  of  the  Present  Company,  as  conte 
plated  by  the  Plan  and  shall  include  subsidiary  compani 
if  any,  of  such  New  Company. 

The  term  “mortgages”  as  used  herein  shall  include  de<f 
of  trust. 

The  term  “First  and  Refunding  Mortgage”  means 
Indenture  of  Mortgage  and  Deed  of  Trust,  dated  as  of  Sep 
tember  1,  1928,  between  the  Present  Company  and 

253  Central  Union  Trust  Company  of  New  York  (n 
Central  Hanover  Bank  and  Trust  Company)  a 

Frank  Wolfe,  as  Trustees. 

The  term  “First  and  Refunding  Bonds”  means  the  Fij*st 
and  Refunding  Mortgage  Gold  Bonds  secured  by  said  Fifst 
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and  Refunding  Mortgage,  including  the  6M>%  Series  due 
1931,  the  6Vjc/c  Series  due  1938,  and  the  6Y>c/c  Series  due 

1948. 

The  term  “General  Mortgage”  means  the  Indenture  of 
Mortgage  and  Deed  of  Trust  between  the  Present  Com¬ 
pany  and  Riggs  National  Bank  of  Washington,  D.  C.,  as 
Trustee,  dated  as  of  September  1,  1928;  and  the  term 
“General  Mortgage  Bonds”  means  the  $2,500,000  General 
Mortgage  Gold  Bond  secured  by  said  General  Mortgage 
and  pledged  as  collateral  security  for  the  6M>%  Gold  De¬ 
bentures  of  the  Construction  Company  below  mentioned. 

The  term  “G1;*^  Debentures”  means  the  G1/!'^  Gold  De¬ 
bentures  issued  and  secured  pursuant  to  the  Indenture 
dated  as  of  September  1,  1928  between  the  Construction 
Company  and  American  Exchange  Irving  Trust  Company 
(now  Irving  Trust  Company),  as  Trustee. 

The  term  “Two  Year  Notes”  means  the  Two  Year  6% 
Gold  Notes  issued  by  the  Present  Company,  dated  as  of 
September  1,  1928. 

The  term  “Underlying  Mortgages”  means  the  several 
mortgages  or  deeds  of  trust  upon  various  specific  parcels 
of  real  property  of  the  Present  Company  and  superior  to 
the  lien  of  the  First  and  Refunding  Mortgage  thereon; 
and  the  term  “Underiving  Bonds”  shall  be  deemed  to 
mean  the  obligations  secured  by  such  mortgages  or  deeds 
of  trust. 

IV. 

Securities  of  the  Present  Company. 

(To  be  left  undisturbed) : 

Underlying  mortgages  constituting  prior 

254  liens  on  specific  properties .  $4,073,500* 

(To  be  adjusted) : 

First  and  Refunding  Mortgage  Gold  Bonds. . .  10,963,000 
General  Mortgage  Gold  Bonds — pledged  as  se¬ 
curity  for  $2,315,500  principal  amount  of 
6y2%  Gold  Debentures  of  Wardman  Realty 


and  Construction  Company  .  2,500,000 

Two  Year  Notes .  220,000 

(To  be  excluded) : 

Common  Stock — no  par  value  .  100,000  shs 


•Subject  to  reduction  by  “curtails”  of  $17,500  due  August  1,  1931. 
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I 

v. 

Securities  Which  May  Be  Deposited. 

The  following  securities  may  be  deposited  under  [the 
Plan  or  otherwise  become  subject  thereto: 

(a)  First  and  Refunding  Mortgage  Gold  Bonds,  djited 
as  of  September  1,  1928,  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  with  the  coupons  maturing  March  1, 1931  and  sub¬ 
sequently  maturing  coupons  attached; 

(b)  6y>%  Gold  Debentures,  dated  as  of  September  1, 
1928  of  Wardman  Realty  and  Construction  Company,  (se¬ 
cured  by  the  pledge  of  General  Mortgage  Bonds  of  the 
Properties  Company)  with  the  coupons  maturing  June  1, 
1931  and  subsequently  maturing  coupons  attached; 

(c)  Two  Year  6%  Gold  Notes  of  Wardman  Real  Estate 
Properties,  Inc.,  dated  as  of  September  1,  1928. 

No  provision  is  made  in  the  Plan  for  any  stock  of  the 
Present  Company;  and  no  stock  of  the  Present  Company 
may  be  deposited  under  the  Plan ;  nor,  except  as  lie  rein 
stated,  are  any  creditors  of  the  Present  Company  entitled 
to  participate  in  the  Plan. 

255  VI. 

Conditions  of  Participation  in  the  Plan. 


A  copy  of  the  Plan  has  been  tiled  with  Central  Hancver 
Bank  and  Trust  Company  and  First  Union  Trust  and  Sav¬ 
ings  Bank,  Depositary  and  Sub-Depositary  respectfully  un¬ 
der  the  Bondholders’  Protective  Agreement  dated  as  of  Feb¬ 
ruary  6,  1931,  and  with  Irving  Trust  Company  and  Conti¬ 
nental  Illinois  Bank  and  Trust  Company,  the  Depositary 
and  Sub-Depositary  respectively  under  the  Debenture- 
holders’  Protective  Agreement  dated  as  of  Febrbuarv  14, 
1931  (each  of  said  agreements  being  hereinafter  sometimes 
referred  to  as  a  “Deposit  Agreement”). 

Notice  of  such  approval  and  adoption  and  of  such  filing 
will,  in  each  instance,  lie  given  in  accordance  with  the  Pro¬ 
visions  of  the  respective  Deposit  Agreements. 

Every  holder  of  a  Certificate  of  Deposit  issued  under 
either  of  said  Deposit  Agreements  who  shall  not  dissent 
from  the  Plan  and  Agreement  and  withdraw'  from  the  De¬ 
posit  Agreement  under  which  his  Certificate  of  Deposit 
was  issued  in  the  manner  and  within  the  time  and  upon  the 
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terms  of  said  Deposit  Agreement  provided,  shall  be  conclu¬ 
sively  presumed  to  have  assented  to  the  plan  and  to  have 
waived  any  right  of  withdrawal  given  by  the  Deposit 
Agreement  under  which  such  Certificate  of  Deposit  was  is¬ 
sued.  Holders  of  Certificates  of  Deposit  not  so  dissenting 
and  withdrawing  will,  in  the  event  that  the  Plan  shall  be¬ 
come  effective  and  binding  on  the  holders  of  Certificates  of 
Deposit  issued  under  said  Deposit  Agreements,  respec¬ 
tively,  become  parties  to  the  Plan  without  the  issue  of  new 
Certificates  or  any  stamping  of  such  Certificates,  but  their 
rights  shall  be  such  and  only  such  as  are  conferred  by  the 
Plan,  and  shall  be  subject  to  compliance  with  such  terms 
as  the  Plan,  or  the  Reorganization  Managers  appointed 
pursuant  thereto,  within  the  authority  conferred  thereby, 
may  impose  as  conditions  of  participation  in  the  ben- 
256  efits  thereof,  Holders  of  such  Certificates  of  De¬ 
posit  shall  nevertheless  continue  to  remain  subject 
to  the  provisions  of  such  Deposit  Agreements  respectively, 
so  far  as  the  same  are  not  inconsistent  with  the  Plan,  and 
in  particular  to  the  provisions  thereof  respecting  loans  or 
advances  and  charges  to  depositors  by  the  Committees  con¬ 
stituted  under  said  Deposit  Agreements  respectively,  and 
the  payment  thereof. 

Holders  of  such  Certificates  of  Deposit  who  shall  become 
parties  to  the  Plan  in  the  manner  above  provided  may, 
however,  at  any  time  present  their  Certificates  of  Deposit 
to  the  Depositary  which  issued  the  same  to  be  stamped  as 
assenting  to  the  Plan. 

Holders  of  First  and  Refunding  Bonds  not  heretofore 


deposited  under  said  Deposit  Agreement  of  February  6, 
1931,  mav  become  entitled  to  the  benefits  of  the  Plan  bv 
depositing  their  bonds,  with  the  coupons  payable  March 
1,  1931,  and  all  subsequently  maturing  coupons,  attached, 
on  or  before  September  1,  1931,  or  such  later  date  as  the 
Reorganization  Managers  may  determine,  under  said  De¬ 
posit  Agreement,  with  Central  Hanover  Bank  and  Trust 
Company,  Depositary,  or  First  Union  Trust  and  Savings 
Bank,  Sub-Depositary,  under  said  Deposit  Agreement. 
Such  depositors  will  thereupon  receive  in  respect  of  the 
bonds  so  deposited  Certificates  of  Deposit  issued  under 
said  Deposit  Agreement  and  stamped  as  assenting  to  the 
Plan,  and,  by  the  acceptance  thereof,  shall  be  deemed  to 
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have  become  parties  to  such  Deposit  Agreement  and  to  the 
Plan,  and  shall  be  deemed  to  have  assented  to  the  Plan  and 
to  have  waived  any  right  of  withdrawal  conferred  upon  de¬ 
positors  by  such  Deposit  Agreement,  and,  unless  the  Plan 
be  abandoned,  shall  be  deemed  to  have  no  rights  other  than 
such  as  are  created  or  recognized  in  and  by  the  Plan. 
257  Holders  of  SV^/c  Debentures  not  heretofore  de¬ 
posited  under  the  Deposit  Agreement  aforemen¬ 
tioned,  dated  February  14,  1931,  may  become  entitled  to  the 
benefits  of  the  Plan  of  depositing  their  debentures,  with  the 
coupons  payable  June  1,  1931,  and  all  subsequently  matur¬ 
ing  coupons,  attached,  on  or  before  September  1,  1931,  or 
such  later  date  as  the  Reorganization  Managers  may  de¬ 
termine,  under  said  Deposit  Agreement,  with  Irving  Trust 
Company,  Depositary,  or  Continental  Illinois  Bank  and 
Trust  Company,  Sub-Depositary,  under  said  Deposit 
Agreement.  Such  depositors  will  thereupon  receive  in  re¬ 
spect  of  the  debentures  so  deposited  Certificates  of  Deposit 
issued  under  said  Deposit  Agreement,  and  stamped  as  as¬ 
senting  to  the  Plan,  and,  by  the  acceptance  thereof,  shall 
be  deemed  to  have  become  parties  to  such  Deposit  Agree¬ 
ment  and  to  the  Plan  and  shall  be  deemed  to  have  assented 
to  the  Plan  and  to  have  waived  any  right  of  withdrawal 
conferred  upon  depositors  by  such  Deposit  Agreement,  ajnd, 
unless  the  Plan  be  abandoned,  shall  have  no  rights  other 
than  such  as  are  created  or  recognized  in  and  by  the  Plan. 

Holders  of  the  Two  Year  Notes  may  become  entitled  to 
the  benefit  of  the  Plan  in  such  manner  as  the  Reorganiza¬ 
tion  Managers  shall  approve. 

All  securities  deposited  under  the  Plan  or  otherwise  be¬ 
coming  subject  to  the  Plan  may  be  kept  alive  so  long  as 
deemed  necessary  by  the  Reorganization  Managers  for  the 
purposes  of  reorganization  or  the  protection  of  the  New 
Company  or  its  security-holders. 

VII. 

P relim i na ry  Statement 

On  March  1,  1931  the  Properties  Company  defaulted!  in 
the  payment  of  the  interest  then  due  upon  its  First  and  Re¬ 
funding  Bonds  and  subsequently  defaulted  in  the  payment 
of  the  interest  upon  its  General  Mortgage  Bonds 
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258  which  became  payable  when  Wardman  Realty  and 
Construction  Company  defaulted  on  June  1,  1931  in 

the  payment  of  the  interest  then  due  upon  its  6M>%  Deben¬ 
tures — the  General  Mortgage  Bonds  being  pledged  as  col¬ 
lateral  security  for  such  Debentures. 

On  July  14,  1931  Messrs.  Thomas  D.  Carson,  Julius  I. 
Peyser  and  Joseph  P.  Tumulty  were  appointed  Receivers 
of  the  mortgaged  properties  by  Justice  James  M.  Proctor 
of  the  Supreme  Court  of  the  District  of  Columbia. 

The  Properties  Company  owns  in  fee  real  properties 
situated  in  Washington,  D.  C.,  popularly  known  as  follows: 

Hotels 

Wardman  Park  Hotel, 

Carlton  Hotel,  and 
Chastleton  Hotel. 

Office  Building 

Department  of  Justice  Building 

Apartment  Buildings 

Boulevard  Apartments, 

Cathedral  Mansions  (North  &  Center), 

Stoneleigh  Court, 

Davenport  Terrace,  and 
2700  Connecticut  Avenue. 

The  First  and  Refunding  Bonds  are  secured  by  a  first  mort¬ 
gage  on  the  Wardman  Park  Hotel,  Carlton  Hotel,  Depart¬ 
ment  of  Justice  Building,  Boulevard  Apartments  and  Cathe¬ 
dral  Mansions,  North;  and  by  a  Refunding  Mortgage  on 
the  remaining  properties,  which  are,  at  the  date  hereof,  re¬ 
spectively  subject  to  prior  liens  of  Underlying  Mortgages 
aggregating  $4,073,500. 

Real  estate  taxes  on  the  properties  presently  owned  and 
trade  creditors  have  been  paid  or  provided  for  to  date  out 
of  current  revenues.  There  has  been  no  default  in  the  pay¬ 
ment  of  interest  or  amortization  charges  on  the  Un- 

259  deriving  Mortgages.  One  of  the  apartment  proper¬ 
ties  (“The  Highlands”)  formerly  subject  to  the  lien 

of  the  First  and  Refunding  Mortgage  has,  however,  been 
lost  through  the  foreclosure  of  an  Underlying  Mortgage 
thereon,  due  to  the  failure  to  pay  taxes  thereon  promptly 
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in  accordance  with  the  requirements  of  such  mortgage. 
This  property  was  subject  to  heavy  prior  charges,  and,  in 
view  of  the  losses  sustained  in  recent  years  in  its  operation, 
the  Properties  Company  did  not  contest  the  foreclosure. 

The  physical  condition  of  the  properties  as  a  whole  is 
reasonably  good,  but  a  substantial  amount  of  renovation 
and  improvement  of  the  Wardman  Park  Hotel  is  urgently 
required.  Certain  of  the  other  properties  also  require  some 
renovation  and  repairs. 

Earnings  for  the  current  year  to  date  of  the  properties 
as  a  whole  have  shown  a  substantial  decrease  over  recent 
years.  A  large  proportion  of  the  decrease  is  accounted  ior 
in  the  hotel  properties.  This  condition  is  true,  to  a  greater 
or  less  degree,  in  other  Washington  hotels  and  generally 
with  respect  to  hotels  throughout  the  country.  Although 
there  is  no  tangible  indication  as  yet  of  any  immediate  im¬ 
provement,  it  is  not  anticipated  that  the  present  depres¬ 
sion  will  be  permanent.  The  earnings  and  values  of  these 
properties  should  improve  with  the  return  of  better  busi¬ 
ness  conditions. 

Due  to  the  present  depression  in  values  of  Washington 
real  estate,  it  seems  probable  that  desirable  properties, 
which  would  round  out  the  Wardman  group  from  an  oper¬ 
ating  standpoint,  may  be  acquired  by  the  New  Company  on 
advantageous  terms.  The  proposed  capitalization  of  the 
New  Company  provides  for  authorized  stock  and  securities 
in  addition  to  the  amounts  presently  to  be  issued,  which 
will  be  available  for  such  purpose. 

260  The  statements  and  figures  contained  in  the  Plan 
are  believed  to  be  trustworthy.  Certain  of  them  are 
necessarily  approximate,  and  none  of  them  is  to  be  consid¬ 
ered  as  a  representation.  Except  as  otherwise  specifically 
stated,  statements  respecting  the  financial  position  of  the 
New  Company,  and/or  amounts  of  new  securities  to  be  is¬ 
sued  under  the  Plan,  are,  for  convenience,  based  upon  the 
assumption  that  all  of  the  securities  of  each  class  dealt  with 
by  the  Plan  shall  become  subject  thereto  and  shall  accept 
the  provisions  made  for  them  in  the  Plan.  They  do  not 
take  into  account  changes  whicli  will  result  in  case  any  of 
said  securities  are  not  subjected  to  the  Plan  or  are  other¬ 
wise  dealt  with. 
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No  estimate,  statement,  explanation  or  suggestion  con¬ 
tained  in  the  Plan,  or  in  any  circular  issued,  or  which  may 
hereafter  be  issued,  by  any  Committee  representing  in  whole 
or  in  part  any  of  the  securities  dealt  with  in  the  reorganiza¬ 
tion  or  Certificates  of  Deposit  therefor  or  holders  thereof, 
or  by  the  Reorganization  Managers,  or  by  any  of  the  De¬ 
positaries,  or  by  anyone  else,  is  intended  or  is  to  be  accepted 
as  a  warranty  or  as  a  condition  of  deposit  or  assent  under 
the  Plan,  and,  except  by  written  consent  of  the  Reorganiza¬ 
tion  Managers,  no  defect  or  error  shall  release  any  deposi¬ 
tor  under  the  Plan  or  affect  or  release  any  assent  thereto 
or  affect  or  release  any  payment  made  or  action  taken  pur¬ 
suant  thereto. 

In  the  preparation  of  the  Plan,  careful  consideration  has 
been  given  primarily  to  the  interests  of  the  First  and  Re¬ 
funding  Bondholders  and  provision  has  been  made  for 
junior  indebtedness  so  far  as  the  situation  permits,  with 
due  regard  to  the  interests  of  all  and  the  future  welfare 
of  the  properties.  It  is  believed  that  the  Plan  will  work 
for  the  best  interests  of  the  First  and  Refunding  Bond¬ 
holders  and  for  the  benefit  of  all  concerned  and  wdll 
261  put  the  properties  on  a  sound  financial  basis. 

Among  the  important  results  which  the  reorgani¬ 
zation  is  intended  to  accomplish  are : 

( 1 )  Provision  through  the  instrumentality  of  a  new  mort¬ 
gage  loan  of  ample  funds  for  renovation  and  improvements, 
expenses  of  reorganization,  and  working  capital. 

(2)  Reductions  in  fixed  interest  charges  on  present 
funded  debt  through  the  substitution  of  income  bonds  and 
common  stock  for  the  First  and  Refunding  Bonds,  and  of 
common  stock  for  the  General  Mortgage  Bonds  (viz.,  the 
6VL>%  Debentures  for  which  they  are  pledged)  and  for  the 
Two  Year  Notes. 

(3)  Flexibility  in  capitalization  so  as  to  make  available 
additional  bonds  and  stock  for  the  purpose  of  acquiring  new 
properties  or  for  other  corporate  purposes. 

vm. 

Provisions  for  Declaring  Plan  Operative 

The  Reorganization  Managers,  in  their  absolute  discre¬ 
tion,  may  determine  whether  and  when  a  sufficient  amount 
of  securities  shall  have  been  deposited  under  or  subjected 
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to  the  Plan  to  render  it  advisable  to  declare  the  Plan 
erative. 

IX. 

Reorganization  Managers 

Leonard  L.  Stanley,  and  George  G.  Shriver  have  under¬ 
taken  to  act  as  Reorganization  Managers  for  the  purpose 
of  endeavoring  to  carry  out  the  Plan,  and  as  such  will  |be 
entitled  to  exercise  all  the  powers  conferred  in  the  Pkfn. 
The  aggregate  compensation  of  the  Reorganization  Man¬ 
agers,  as  such,  shall  not  exceed  $15,000,  and  in  the  event 
that  the  Plan  shall  be  abandoned,  they  have  agreed  to  serjre 
without  compensation  as  such  Reorganization  Managers. 

In  the  event  of  the  resignation  or  inability  to  a^*t 
262  of  Leonard  L.  Stanley  as  a  Reorganization  Manager, 
his  successor  shall  be  named  bv  the  Bondholders’ 
Committee  constituted  under  the  Deposit  Agreement  dattfd 
February  6,  1931 ;  and,  in  the  event  of  the  resignation  <j>r 
incapacity  of  George  G.  Shriver  as  a  Reorganization  Man¬ 
ager,  his  successor  shall  be  named  by  the  DebenturehoJderjC 
Committee  constituted  under  the  Deposit  Agreement  dated 
February  14,  1931.  Each  such  successor  shall  have  all  the 
powers,  authorities,  rights,  privileges  and  immunities  ac¬ 
corded  in  the  Plan  to  a  Reorganization  Manager,  as  though 
originally  named  herein. 


X. 

New  Company 

The  First  and  Refunding  Mortgage  will  be  foreclosed, 
and  the  Properties  of  the  Present  Company  will  be  sold 
either  in  pursuance  of  the  bill  of  complaint  filed  by  Central 
Hanover  Bank  &  Trust  Company  and  Frank  Wolfe,  plain¬ 
tiffs,  against  Wardman  Real  Estate  Properties  Inc.,  defen¬ 
dant,  In  Equity,  in  the  Supreme  Court  of  the  District  of 
Columbia,  or  in  such  other  manner  as  may  be  approved  by 
the  Reorganization  Managers.  The  Reorganization  Manj- 
agers  will  cause  some  one  on  their  behalf  to  bid  at  such  sal<j> 
for  the  properties.  The  bid  at  such  sale  shall  be  made  to 
purchase  the  properties  subject  only  to  the  lien  of  the  Un¬ 
derlying  Bonds. 

If  the  bid  of  the  Reorganization  Managers  shall  be  ac 
cepted,  any  First  and  Refunding  Bonds  and/or  other  se- 
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curities  subject  to  this  Plan  and  Agreement,  may  be  used 
in  paying  the  purchase  price.  If  such  bid  shall  be  accepted, 
the  Reorganization  Managers  will  then  cause  the  New  Com¬ 
pany  to  be  vested  with  such  properties. 

The  reorganization  is  to  embrace,  except  in  so  far  as  the 
Reorganization  Managers  shall  otherwise  determine,  the 
Properties  of  the  Present  Company.  In  the  discretion  of 
the  Reorganization  Managers,  the  reorganization 
263  may  also  embrace  such  other  property  or  assets,  in¬ 
cluding,  but  without  limiting  the  foregoing,  any  cur¬ 
rent  assets  of  the  Present  Company,  and,  likewise  in  the 
discretion  of  the  Reorganization  Managers,  the  New  Com¬ 
pany  may  be  required  to  assume  any  liabilities  of  the  Pres¬ 
ent  Company,  including,  but  without  limiting  the  foregoing, 
any  current  liabilities  of  the  Present  Company. 

Pursuant  to  the  Plan,  the  lien  of  the  First  and  Refunding 
Bonds  and  of  the  General  Mortgage  Bonds  (pledged  as  se¬ 
curity  for  the  6 VL‘%  Debentures  of  the  Construction  Com¬ 
pany),  the  Two  Year  Notes  and  the  stock  of  the  Present 
Company  will  be  extinguished  by  foreclosure  or  otherwise, 
and  the  Properties  of  the  Present  Company  will  be  vested 
in  a  New’  Company. 

Except  as  otherwise  specifically  provided  in  the  Plan, 
the  name,  State  of  incorporation,  incorporators  and  direc¬ 
tors  of  the  New’  Company  shall  be  such  as  the  Reorganiza¬ 
tion  Managers  shall,  in  their  discretion,  approve,  and,  ex¬ 
cept  as  otherwise  specifically  provided  in  the  Plan,  the 
form,  terms  and  provisions  of  the  certificate  of  incorpora¬ 
tion,  by-laws,  proceedings,  bonds,  mortgages,  stock  certifi¬ 
cates  and  other  instruments  to  be  executed,  delivered 
and/or  issued  by  the  New  Company,  in  pursuance  of  the 
Plan,  shall  be  such  as  the  Reorganization  Managers  shall, 

in  their  discretion,  approve. 

« 

XI. 

Indebtedness  and  Securities  to  be  Authorized  by  the  New 
Company  and  Proposed  Disposition  Thereof  or  of  the 
Proceeds  Thereof. 

Mortgage  Loan. 

The  Newr  Company  is  to  borrow’  not  exceeding  $2,400,000 
(the  amount  depending  upon  the  requirements  of  the  New’ 
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Company)  for  such  period  of  time  and  upon  such  terms  a|nd 
conditions  as  the  Reorganization  Managers  shall  approVe, 
upon  a  bond  or  bonds  or  other  evidences  of  indebt^d- 

264  ness,  secured  by  first  mortgage(s)  or  deed(s)  of  trijist 
on  such  of  the  properties  acquired  by  it  from  tjhe 

Present  Company  as  the  Reorganization  Managers  sh|all 
approve.  The  Reorganization  Managers  believe  that  sujch 
borrowing  can  be  accomplished  by  the  New  Company  ^or 
a  term  of  approximately  four  years  at  a  6%  per  annum  ra  te 
of  interest,  and  at  a  discount  of  approximately  4%  of  the 
principal  amount  thereof ;  but  no  change  in  the  term  of  said 
loan  or  in  the  rate  of  interest  thereon  or  in  the  discount 
shall  be  deemed  a  modification  of  the  Plan. 

Such  loan  may  be  obtained  from  a  firm,  corporation  or 
syndicate  in  which  a  member  or  members  of  the  Bondhold¬ 
ers’  Protective  Committee,  the  Debentureholders’  Protec¬ 
tive  Committee  and/or  the  Reorganization  Managers  ake 
interested. 

The  proceeds  of  the  Mortgage  Loan  are  to  be  applicable 
to  renovation  and  improvements  to  the  properties  acquired 
by  the  New  Company  from  the  Present  Company;  paymept 
to  holders  of  non-deposited  First  and  Refunding  Bonds  jrf 
any  amounts  required  to  be  paid  in  order  to  vest  in  the  New 
Company  title  to  the  properties  of  the  Present  Company', 
as  contemplated  by  the  Plan ;  payment  of  the  compensation 
and  expenses  of  the  Reorganization  Managers,  Committees 
and  Depositaries  and  all  other  expenses  of  the  reorganiza¬ 
tion,  including  the  cost  of  securing  the  Mortgage  Loan;  pay¬ 
ment  of  taxes,  interest  and/or  curtails  on  Underlying  Mort¬ 
gages;  and  the  payment  of  the  balance,  if  any,  to  the  New 
Company  for  working  capital. 

Twenty-Year  7c/c  General  Mortgage  Income  Bonds. 

The  New  Company  will  create  and  issue,  in  such  form,  on 
such  terms  and  under  such  restrictions  as  the  Reorganiza¬ 
tion  Managers  shall  approve,  its  General  Mortgage  Income 
Bonds  (hereinafter  called  the  “New  Bonds’’)  to  be  secured 
by  a  mortgage  (hereinafter  called  the  “New  Mortgage’ r) 
on  the  real  properties  to  be  initially  acquired  by  the 

265  New  Company,  subject  to  the  Underlying  Mort¬ 
gages,  and  the  Mortgage  Loan  above  mentioned.  The  New 
Bonds  to  be  presently  issued  are  to  mature  twenty  years 
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from  the  date  thereof  and  are  to  bear  interest  at  the  rate 
of  7%  per  annum,  payable  only  out  of  “net  earnings”  (to 
be  defined  in  the  New  Mortgage),  available  therefor. 

The  interest  on  the  New  Bonds  for  a  period  of  approxi¬ 
mately  two  years  following  the  date  of  the  New  Mortgage, 
if  not  earned,  shall  be  non-cumulative.  Subsequent  to  such 
period  the  interest  on  the  New  Bonds  shall  be  cumulative. 
The  New  Bonds  shall  be  redeemable  at  the  principal 
amount  thereof,  plus  unpaid  cumulative  interest  to  the  date 
of  such  redemption,  and  shall  be  entitled  to  the  benefits  of 
a  sinking  fund  equal  to  50%  of  any  “net  earnings”  (to  be 
defined  in  the  New  Mortgage)  remaining  after  payment  of 
or  provision  for  all  current  and  acccumulated  interest  on 
the  New  Bonds.  The  properties  subject  to  the  lien  of  the 
New  Mortgage  may  be  subjected  to  liens  prior  to  that  of 
said  New  Mortgage,  for  the  purpose  of  paying  or  refund¬ 
ing  outstanding  Underlying  Bonds  (including  the  Mortgage 
Loan)  and/or  for  the  purpose  of  acquiring  additional  prop¬ 
erties,  provided  that  such  additional  properties  shall  be  sub¬ 
jected  to  the  lien  of  the  New  Mortgage,  and  provided  that 
at  no  time  shall  the  total  amount  of  liens  upon  the  proper¬ 
ties  initially  acquired  by  the  New  Company  and  prior  to 
the  New  Mortgage  exceed  $6,500,000.  The  authorized 
amount  of  the  New  Bonds  shall  not  exceed  $17,500,000  and, 
subject  to  the  restrictions  contained  in  the  New  Mortgage, 
New  Bonds,  not  required  to  be  issued  in  exchange  for  First 
and  Refunding  Bonds,  may  be  issued  for  the  purpose  of  re¬ 
funding  prior  securities  or  for  the  acquisition  of  additional 
properties  which  shall  be  subject  to  the  lien  of  the  New 
Mortgage.  Subject  to  the  foregoing,  the  form  and  terms 
of  the  New  Bonds  and  of  the  New  Mortgage  (includ- 
266  ing,  but  not  by  way  of  limitation,  provisions  for  the 
release  of  mortgaged  property  and  provisions  for 
the  amendment  of  the  New  Mortgage  upon  the  vote  or  con¬ 
sent  of  the  holders  of  a  majority  in  principal  amount  of  the 
New  Bonds)  shall  be  such  as  shall  be  approved  by  the  Re¬ 
organization  Managers. 

The  New  Bonds  are  to  be  issued,  in  the  first 
instance,  to  the  extent  required,  in  exchange  for 
First  and  Refunding  Bonds  (with  the  coupons 
payable  March  1,  1931,  and  subsequently  matur¬ 
ing  coupons,  attached)  of  an  equal  principal 
amount . $10,963,000 
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Common  Stock. 

The  Certificate  of  Incorporation  of  the  New  Company  wjill 
provide  for  an  initial  authorized  issue  of  not  exceeding 
75,000  shares  of  Common  Stock  without  par  value.  In 
first  instance,  Common  Stock  will  be  issued  to  the  exte 
required,  as  follows: 

In  partial  exchange  for  each  $500.  principal 
amount  of  First  and  Refunding  Bonds  (with  the 
coupons  payable  March  1,  1931  and  subsequently 
maturing  coupons  attached),  one  share  of  Com¬ 
mon  Stock  .  21,926  s^is 

In  exchange  for  each  $500.  principal  amount  of 
6M>%  Debentures  of  the  Construction  Company 
(secured  by  the  General  Mortgage  Bonds  of  the 
Properties  Company)  with  coupons  payable 
June  1,  1931  and  subsequently  maturing  cou¬ 
pons  attached,  five  shares  of  Common  Stock..  23,155  sh^. 

In  exchange  for  each  $200.  principal  amount 
of  Two  Year  Notes  of  the  Properties  Company, 

(including  accrued  interest  thereon)  one  share 
of  Common  Stock .  1,100  shs 
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Total .  46,181  shs 

Shares  of  such  Common  Stock,  not  required  to  be 
issued  in  exchange  for  securities  to  be  adjusted  un¬ 
der  the  Plan,  may  be  issued,  when  and  as  authorize 
by  the  Board  of  Directors  of  the  New  Company,  for  th 
acquisition  of  additional  properties  or  for  other  corporate 
purposes. 

All  of  the  Common  Stock  of  the  New  Company  may,  ia 
the  discretion  of  the  Reorganization  Managers,  be  trans¬ 
ferred  in  the  first  instance  to  three  Voting  Trustees  under  a 
Voting  Trust  Agreement  for  a  period  of  not  exceeding  tea 
years.  In  such  event,  two  of  the  Voting  Trustees  will  be 
persons  designated  by  the  Protective  Committee  for  the 
First  and  Refunding  Bonds  and  one  of  such  voting  Trustees 
will  be  a  person  designated  by  the  Protective  Committee 
for  the  6Vi°/c  Debentures.  The  Voting  Trustees  will  in  such 
event  be  fully  authorized  to  act  without  restriction  in  re¬ 
spect  of  any  matter  presented  to  the  stockholders.  The 
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term  “Common  Stock”  as  used  in  this  plan  and  in  the 
Agreement  shall  be  deemed  to  include  Voting  Trust  Cer¬ 
tificates  representing  such  Common  Stock. 

Accrued  Interest  on  First  and  Refunding  Bonds . 

It  will  be  noted  that  there  is  no  separate  adjustment  for 
accrued  interest  with  respect  to  any  of  the  securities  of  the 
Present  Company.  In  the  case  of  the  First  and  Refunding 
Bonds,  however,  recognition  is  given  to  the  accrued  and 
unpaid  interest  thereon  in  providing  for  interest  on  the  New 
Bonds  at  the  rate  of  1%  (if  earned),  wiiereas  the  interest 
rate  on  the  First  and  Refunding  Bonds  is  6Vo%.  The  Re¬ 
organization  Managers  may  make  such  adjustments  as  they 
may  deem  advisable  in  the  event  that  any  First  and  Refund¬ 
ing  Bonds  or  6Mi %  Debentures  are  deposited  without  the 
coupons  maturing  respectively  March  1,  1931  and  June  1, 
1931  and/or  subsequently  maturing  coupons. 


STATEMENT  SHOVING  PRESENT  SECURITIES  AND  AMOUNTS  0?  NEW  SECURITIES  DISTRIBUTABLE 
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269  Reorganization  Agreement. 

Agreement,  dated  the  22nd  day  of  July,  1931,  between 
Leonard  L.  Stanley,  and  George  G.  Shriver  (hereinafter  to¬ 
gether  called  Reorganization  Managers),  and  their  succes¬ 
sors  appointed  in  the  manner  hereinafter  provided,  of  the 
first  part;  the  Committees  (hereinafter  collectively  referred 
to  as  Committees),  of  which  Leonard  L.  Stanley  and  George 
G.  Shriver  are,  respectively,  Chairman,  constituted  respec¬ 
tively,  under  the  Bondholders’  Protective  Agreement  dated 
as  of  February  6,  1931,  for  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  First  and  Refunding  Mortgage  Gold  Bonds  and 
the  Debentureholders’  Protective  Agreement  dated  as  of 
February  14,  1931,  for  Wardman  Realty  and  Construction 
Company  Gold  Debentures,  (hereinafter  collectively 

referred  to  as  Deposit  Agreements),  of  the  second  part; 
and  Holders  of  Securities  mentioned  in  Article  Second 
hereof  who  shall  become  parties  to  this  Agreement,  as  here¬ 
inafter  provided,  their  successors  and  assigns,  and  Holders 
of  Certificates  of  Deposit  becoming  subject  to  the  Plan 
(hereinafter  collectively  referred  to  as  Depositors),  of  the 
third  part. 

In  Consideration  of  the  mutual  benefits  to  be  derived 
from  the  performance  hereof  and  of  the  conditions  ard 
promises  herein  contained,  and  for  other  valuable  consid¬ 
eration,  the  parties  hereto  agree — each  of  the  Committees 
also  agreeing  with  each  of  the  other  Committees,  and  each 
of  the  Depositors  also  agreeing  with  each  of  the  other  De¬ 
positors — as  follows : 

First:  The  foregoing  Plan  is  and  shall  be  taken  to  be  a 
part  of  this  Agreement  with  the  same  effect  as  though  each 
and  every  provision  thereof  had  been  at  length  embodied 
herein,  and  said  Plan  and  this  Agreement  shall  be  read  as 
parts  of  one  and  the  same  paper. 

Second:  The  following  Securities  accompanied  by 

270  the  coupons  required  by  the  Plan,  may  be  deposited 
under  the  Plan  and  this  Agreement  on  the  terms 

stated  in  the  Plan: 

First  and  Refunding  Mortgage  Gold  Bonds,  dated  Sep¬ 
tember  1, 1928,  of  Wardman  Real  Estate  Properties,  Inc., 

6M>%  Gold  Debentures,  dated  September  1,  1928,  of 
Wardman  Realty  and  Construction  Company. 
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Two  Year  Notes  of  Wardman  Real  Estate  Properties, 
Inc.,  dated  September  1, 1928  (to  be  subjected  to  this  Agree¬ 
ment  in  such  manner  as  the  Reorganization  Managers  shall 
approve). 

Third:  Holders  of  securities  who  do  not  become  parties 
hereto  in  the  manner  herein  provided,  and  within  the 
periods  fixed  therefor,  will  not  be  entitled  to  deposit  their 
securities  or  become  parties  to  this  Agreement  or  to  share 
in  the  benefits  of  the  Plan  or  of  this  Agreement,  and  shall 
acquire  no  rights  hereunder,  except  upon  obtaining  express 
written  consent  of  the  Reorganization  Managers ;  and  the 
Reorganization  Managers  shall  have  full  power  in  their 
discretion,  from  time  to  time,  and  in  general  or  particular 
instances,  and  upon  such  general  or  special  terms  and  con¬ 
ditions  as  they  may  see  fit,  to  withhold  or  give  such  con¬ 
sent,  to  extend  the  time  for  making  deposits  under  the  Plan 
and  this  Agreement,  to  admit  as  parties  to  this  Agreement 
and  to  participation  in  the  Plan  and  this  Agreement,  as 
Depositors  hereunder,  the  holders  of  any  of  the  securities 
mentioned  in  Article  Second  hereof  or  of  certificates  of  de¬ 
posit  in  respect  thereof  or  of  any  other  securities  which 
may  be  dealt  with  or  affected  by  the  Plan,  and  to  enter  into 
agreements  for  that  purpose  and  to  that  effect  or  otherwise 
with  any  committee  representing  securities  of  any 
271  class,  and  to  permit  the  holders  of  securities  to  be¬ 
come  parties  hereto  without  the  actual  deposit  of 
securities;  and  all  security-holders  so  becoming  parties 
shall  be  embraced  within  the  term  Depositors  whenever  used 
in  this  Agreement.  The  Reorganization  Managers  in  like 
manner  and  wdth  like  effect  may,  upon  such  terms  and 
conditions  as  they  may  determine,  accept  for  deposit  here¬ 
under  securities  without  such  interest  coupons  appertain¬ 
ing  thereto  as  they  may  specify,  or  certificates  of  deposit 
in  respect  thereof,  and  also  may  accept  for  deposit  here¬ 
under  such  interest  coupons  without  the  securities  to  which 
they  appertain.  No  rights  hereunder  shall  accrue  in  re¬ 
spect  of  any  securities  herein  mentioned  unless,  and  until, 
the  same  shall  have  been  subjected  to  the  control  of  the 
Reorganization  Managers  and  to  the  operation  of  the 
Plan  and  this  Agreement  as  herein  provided. 

If  any  provision  of  the  Plan  or  this  Agreement  amounts 
to  or  involves  any  modification  or  amendment  of  any  of 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  217 


the  Deposit  Agreements,  such  modifications  or  amendments 
are,  and  each  of  them  is,  hereby  proposed  and  adopted  by 
the  respective  Committees  under  said  Deposit  Agreements 
respectively  and  the  filing  of  the  Plan  and  this  Agreement 
with  their  respective  Depositaries  by  the  said  respective 
Committees  shall  be  deemed  to  be  a  filing  of  such  modifica¬ 
tions  or  amendments;  and  the  notice  to  be  given  by  said 
respective  Committees  of  the  filing  of  the  Plan  and  this 
Agreement  shall  be  deemed  to  be  notice  of  the  adoption 
and  filing  of  such  modifications  or  amendments,  and  of  tpe 
declaration  that  such  modifications  or  amendments  have 
become  operative,  and  any  and  all  such  modifications  <j>r 
amendments  shall  become  effective  upon  the  failure  6f 
any  holder  of  a  certificate  of  deposit  issued  under  any  Of 
said  Deposit  Agreements  to  file  notice  of  dissent  and  jo 
exercise  any  right  of  withdrawal  given  to  such  holder 
272  by  the  terms  of  said  respective  Deposit  Agreements 
by  reason  of  such  modifications  or  amendments,  and, 
upon  the  failure  of  any  such  holder  to  file  notice  of  dissent 
and  to  exercise  said  right  of  withdrawal,  said  holder  shall 
be  conclusively  deemed  to  have  assented  to  all  of  such 
modifications  and  amendments. 

The  term  “deposited  securities,”  or  similar  designation, 
whenever  used  in  the  Plan  or  in  this  Agreement,  shall,' un¬ 
less  the  context  otherwise  requires,  include  all  bonds  and 
coupons,  or  certificates  of  deposit  representing  securities 
directly  deposited  hereunder  or  represented  by  a  certificate 
of  deposit,  the  holder  of  which  shall,  in  any  manner  herein 
provided,  have  assented  to  this  Plan  and  Agreement  or  be 
subject  to  this  Plan  and  Agreement.  The  term  “securities,” 
whenever  used  in  this  Agreement,  shall,  unless  the  context 
otherwise  requires,  include  bonds,  debentures  notes  and  cer¬ 
tificates  of  deposit  representing  any  of  the  securities  men¬ 
tioned  in  Article  Second  of  this  Agreement  or  certificates 
of  deposit  or  deposit  receipts  therefor.  The  term  “certif¬ 
icates  of  deposit”  whenever  used  in  this  Agreement  shajl, 
unless  the  context  otherwise  requires,  include  certificates 
of  deposit  or  deposit  receipts  in  any  manner  becoming  sub 
ject  to  the  Plan  and  this  Agreement. 

Fourth:  All  Depositors,  except  as  herein  or  in  the  Plajn 
otherwise  provided,  or  as  may  be  otherwise  determined  b| 
agreement  between  any  Depositor  and  the  Reorganization 


218  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC. 

Managers,  shall  receive  certificates  of  deposit  issued  by 
the  Committee  with  which  the  deposit  shall  be  made,  in  form 
approved  by  the  Reorganization  Managers,  specifying  the 
securities  deposited,  and  the;  holders  of  such  certificates 
shall  be  entitled  (subject  to  any  provisions  contained  in 
such  certificates)  to  the  rights  and  benefits,  and  only 

273  to  the  rights  and  benefits,  specified  in  the  Plan  and 
this  Agreement  as  accruing  to  the  holders  of  securi¬ 
ties  of  the  character  represented  by  such  certificates,  re¬ 
spectively,  or  granted  by  the  Reorganization  Managers 
pursuant  to  the  powers  conferred  upon  them,  but  only  upon 
compliance  with  the  terms  and  conditions  imposed  by  the 
Plan  and  this  Agreement. 

Certificates  of  deposit  shall  be  transferable  only  subject 
to  the  terms  and  conditions  of  the  Plan  and  this  Agree¬ 
ment  and  in  such  manner  and  on  such  conditions  as  the 
Reorganization  Managers  shall  approve,  and,  upon  such 
transfer,  all  rights  of  the  transferor  under  the  Plan  and 
this  Agreement  and  in  respect  of  the  deposited  securities 
represented  by  the  certificate  transferred,  and  in  respect 
of  any  sums  paid  in  respect  of  any  securities  represented 
by  such  certificate,  and  all  rights  under  such  certificate 
shall  pass  to  the  transferee,  and  all  obligations  of  the  trans¬ 
feror  under  or  with  respect  to  any  thereof  shall  be  imposed 
upon  the  transferee,  and  the  transferees  and  holders  of 
such  certificates  shall,  for  all  purposes,  be  substituted  in 
place  of  the  prior  holders,  subject  to  the  Plan  and  this 
Agreement.  Each  such  certificate  mav  be  treated  bv  the 
Reorganization  Managers,  by  the  respective  Committees 
herein  mentioned,  and  by  the  Depositaries  as  a  negotiable 
instrument,  and  the  holder  for  the  time  being,  or,  if  reg¬ 
istered,  the  registered  holder  for  the  time  being,  may  be 
deemed  to  be  the  absolute  owner  thereof  and  of  all  rights 
of  the  original  Depositor  of  the  securities  in  respect  of 
which  the  same  was  issued,  and  neither  the  Depositaries 
nor  the  said  Committees  nor  the  Reorganization  Managers 
shall  be  affected  by  any  notice  to  the  contrary. 

Upon  compliance  with  all  the  terms  and  conditions  of  the 
Plan  and  this  Agreement  and  of  their  certificates  of  de¬ 
posit,  Depositors  shall  be  entitled  to  receive,  upon 

274  the  consummation  of  the  Plan  and  upon  surrender  in 
negotiable  form  of  their  certificates  of  deposit,  the 
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new  securities  (but  only  as  and  when  issued  and  ready  fjor 
delivery). 

The  term  Depositor  or  the  designation  holder  of  a  cer¬ 
tificate  of  deposit  or  certificate-holder  or  similar  designa¬ 
tion,  whenever  used  herein,  is  intended,  and  shall  be  con¬ 
strued,  to  include  not  only  persons  acting  in  their  o'wn 
right,  but  also  trustees,  guardians,  committees,  agents  aid 
all  persons  acting  in  a  representative  or  fiduciary  capaci  :v, 
and  those  represented  by  or  claiming  under  them,  and  part¬ 
nerships,  associations,  stock  companies  and  corporations. 

Fifth:  Each  of  the  Committees,  and  each  and  everv  De- 
positor,  hereby  requests  the  Reorganization  Managers  to 
endeavor  to  carry  the  Plan  into  practical  operation  in  its 
entirety  or  in  part,  to  such  an  extent  and  in  such  manner 
and  with  such  additions,  exceptions  and  modifications  as 
the  Reorganization  Managers  shall  deem  to  be  for  the  best 
interests  of  the  Depositors  or  of  the  properties  finally  em¬ 
braced  in  the  Plan.  Each  Committee  hereby  delegates  to 
the  Reorganization  Managers,  authority,  in  its  name  or 
otherwise,  to  take  any  action  or  non-action  contemplated  by 
the  Plan  or  by  this  Agreement,  and,  to  that  end,  to  exer¬ 
cise  on  behalf  of  such  Committee  all  or  any  part  of  its 
powers  or  rights  under  the  Deposit  Agreement  constitut¬ 
ing  such  Committee.  Each  and  everv  holder  of  anv  bond, 
certificate  of  deposit,  or  other  security  or  obligation  by  de¬ 
posit  thereof  or  otherwise  in  any  manner  assenting  to  this 
Plan  and  Agreement,  does  by  such  assent  for  himself,  ar  d 
not  for  any  other  of  them,  sell,  assign,  transfer  and  set 
over  to  the  Reorganization  Managers,  as  joint  tenants  and 
not  as  tenants  in  common,  and  to  the  survivor  or  survivors 
of  them,  and  to  their  successors,  each  and  every  bond,  cer¬ 
tificate  of  deposit,  or  other  security  or  obligations  or 
275  evidence  thereof,  deposited  hereunder  or  subject 
hereto,  or  represented  by  a  certificate,  the  holder  cj>f 
which  shall,  in  any  manner  herein  provided,  have  assentejd 
to  the  Plan  and  this  Agreement,  and  each  and  every  sue|h 
holder  and  each  and  every  Depositor  hereby  agrees  th 
the  Reorganization  Managers  are  vested  with  the  legal  til 
to,  and  all  the  rights,  power  and  authority  of  absolute  ow 
ers  of,  all  bonds,  certificates  of  deposit,  and  other  securiti 
and  obligations  deposited  hereunder  or  subject  hereto 
represented  by  such  certificates  of  deposit,  and  of  all  oth 
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securities,  obligations  and  property  of  every  nature  what¬ 
soever  which  may  be  acquired  by  the  Reorganization  Man¬ 
agers,  or  any  of  their  representatives  or  nominees,  pursu¬ 
ant  to  the  provisions  of  the  Plan  or  of  this  Agreement  and 
are  entitled  unrestrictedly  to  exercise  and  may  exercise  all 
such  rights,  power  and  authority  in  respect  of  all  deposited 
securities,  both  before  and  after  the  Plan  and  this  Agree¬ 
ment  shall  become  or  be  declared  operative  as  to  the  securi¬ 
ties  as  to  which  such  rights,  power  and  authority  shall  be 
exercised.  The  Depositors  respectively  agree  at  any  time 
and  from  time  to  time,  on  demand  of  the  Reorganization 
Managers,  to  execute  and  deliver  any  and  all  further  trans¬ 
fers,  assignments,  authorizations,  powers  or  writings  re¬ 
quired  for  vesting  the  ownership  of  such  securities  and 
properties  in  the  Reorganization  Managers  or  their  nomi¬ 
nees,  and  also  all  certificates  which  may  be  required  by  the 
Income  Tax  Laws  of  the  United  States  or  any  State  and  the 
regulations  of  the  Treasury  Department  or  any  govern¬ 
mental  department  or  officer  having  authority  for  the  col¬ 
lection  of  coupons  and/or  interest  on  the  deposited  securi¬ 
ties  or  any  of  them.  Without  prejudice  to  the  general  power 
and  authority  herein  granted,  holders  of  securities  assent¬ 
ing  in  any  manner,  or  becoming  in  any  manner  subject  to, 
this  Plan  and  Agreement  hereby  severally  irrevoca- 
276  bly  authorize  and  empower  the  Reorganization  Man¬ 
agers,  and  at  the  election  of  the  Reorganization  Man¬ 
agers  either  before  or  after  the  Plan  and  this  Agreement 
shall  become  or  be  declared  operative  as  to  the  securities 
as  to  which  any  rights,  authority  or  power  shall  be  exer¬ 
cised,  to  transfer  such  bonds,  certificates  of  deposit,  or 
other  securities  or  obligations  or  property  into  their  own 
names  as  Reorganization  Managers,  or  into  the  name  of 
their  nominee  or  nominees;  to  procure  or  consent  to  any 
corporate  action  by  Wardman  Real  Estate  Properties,  Inc., 
and  or  Wardman  Realty  and  Construction  Company;  to 
sign  and  file  any  written  consent  or  instrument  required 
or  permitted  by  law  to  be  signed  or  filed;  to  demand,  re¬ 
ceive  and  collect  all  monevs  that  mav  be  due  and  owing  to 
or  payable  in  respect  of  any  deposited  securities  or  any 
securities  acquired  by  the  Reorganization  Managers  pur¬ 
suant  to  the  provisions  of  the  Plan  or  this  Agreement,  and 
whether  for  interest,  principal  or  otherwise;  to  elect,  or 
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request,  and  cause  any  trustee  or  trustees  under  any  mort¬ 
gage  or  trust  indenture  securing  the  payment  of  any  such 
securities  to  elect,  to  have  the  principal  of  such  securities 
become  due  and  payable,  and  at  pleasure  to  revoke  or  with¬ 
draw  such  election  or  cause  the  same  to  be  revoked  or  with¬ 
drawn;  to  request,  direct  or  instruct  any  trustee  or  trustees 
of  any  such  mortgage  or  trust  indenture  to  prosecute  fore¬ 
closure  or  take  other  proceedings  for  the  enforcement  there¬ 
of  or  otherwise,  or  for  the  enforcement  of  any  such  securi¬ 
ties  or  to  exercise  the  powers  or  any  of  them  conferred  by 
such  mortgage  or  trust  indenture;  to  confirm  and  give;  to 
such  trustee  or  trustees  all  such  powers  as  in  the  judgment 
of  the  Reorganization  Managers  may  be  advantageous  in 
carrying  out  the  Plan;  to  make  all  such  other  requests, 
directions,  instructions  or  demands  upon  any  such  trustee 
or  trustees  or  otherwise  as  the  Reorganization  Man- 
277  agers  may  deem  expedient;  to  remove  any  such 
trustee  or  to  appoint  a  new  trustee  to  succeed  any 
trustee  so  removed  or  resigning  or  otherwise  disabled  from 
acting;  to  take  or  institute,  or  cause  to  be  taken  or  insti¬ 
tuted,  or  to  become  parties  to,  or  exercise  control  over,  all 
proceedings,  legal  or  otherwise,  give  such  directions,  exe¬ 
cute  such  papers  and  do  or  cause  to  be  done  such  acts  as 
the  Reorganization  Managers  may  consider  judicious  to 
enforce  any  security  for,  or  procure  the  payment  of,  any 
deposited  securities  or  otherwise  to  protect  the  rights  and 


interests  of  the  Depositors,  or  for  any  of  the  purposes 


of 


the  Plan  or  of  this  Agreement,  including  the  right  to  apply 
for  receivers,  or  the  removal  of  receivers  and  the  substitu¬ 
tion  of  other  receivers,  or  for  the  termination  of  any  re¬ 
ceivership  and  the  delivery  of  any  property  to  its  owners; 
to  discontinue  or  cause  or  consent  to  the  discontinuance  of 
any  actions  or  legal  proceedings  whether  instituted  by  the 
Reorganization  Managers  or  by  others;  to  enter  into  set¬ 
tlement  of  any  litigation  now  or  at  any  time  existing  or 
threatened  in  whole  or  in  part,  with  plenary  po-wer  to  enter 
into  arrangements  for  decrees  or  orders  for  facilitating  br 
hastening  the  course  of  litigation,  or  in  any  ■way  to  promote 
the  purposes  of  the  Plan  and  of  this  Agreement;  to  call 
or  waive  notice  of,  and  to  attend,  and,  either  in  person  or 
by  proxy,  to  vote  at,  any  and  all  meetings  of  bondholders 
or  stockholders  or  creditors  of  any  corporation  however 
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convened ;  to  terminate  or  to  seek  to  dissolve  or  modify  any 
trust  or  lease  in  whole  or  in  part,  to  apply  for  the  deter¬ 
mination  of  the  validity  thereof,  or  for  removal  of  any 
trustees  or  the  substitution  of  other  trustees,  or  to  take 
any  other  steps  in  respect  of  any  trust  or  lease  or  under 
any  provision  thereof ;  to  purchase  or  sell  at  such  prices 
as  they  shall  see  fit,  or  otherwise  deal  in  or  with, 

278  or,  upon  such  terms  and  conditions  as  in  their  dis¬ 
cretion  they  may  determine,  to  pay,  compromise, 

settle  or  acquire  any  securities,  obligations  or  indebtedness 
of,  or  claims  against  AVardman  Real  Estate  Properties, 
Inc.  and/or  AVardman  Realty  and  Construction  Company, 
and  to  use  for  any  such  purpose  any  securities  contem¬ 
plated  by  the  Plan  and  not  specifically  required  by  the  Plan 
to  be  used  for  other  purposes,  or  any  moneys  coming  into 
their  hands;  to  compromise  and  adjust  any  claims  in  re¬ 
spect  of  liens,  and  for  the  purposes  of  such  adjustment  and 
settlement,  to  extend  such  lines  to  any  property  acquired 
by  them  in  carrying  out.  the  Plan ;  to  enter  into  agreements 
with  the  holders,  or  any  committee  representing  the  hold¬ 
ers,  of  any  securities,  obligations,  indebtedness  or  claims 
for  the  deposit  thereof  under  the  Plan  and  this  Agreement 
or  under  the  Plan  and  any  other  agreement  which  the  Re¬ 
organization  Managers  may  approve  for  the  purpose,  and 
to  arrange  for  the  payment  in  whole  or  in  part  of  the  com¬ 
pensation  and  expenses  of  any  such  committee;  to  have  and 
exercise  such  powers  in  respect  to  all  securities,  obliga¬ 
tions,  indebtedness  and  claims  so  subjected  to  the  Plan  as 
they  are  authorized  to  exercise  in  respect  to  the  deposited 
securities  or  as  they  may  be  authorized  to  exercise  under 
any  agreement  under  which  such  securities  shall  have  been 
made  subject  to  the  Plan;  from  time  to  time  and  upon  such 
terms  and  conditions  as  the  Reorganization  Managers  may 
determine,  to  borrow,  or  by  guaranty  or  by  the  sale  of  new 
securities  to  be  created,  or  otherwise,  to  obtain,  money  for 
any  of  the  purposes  of  the  Plan  or  this  Agreement,  includ¬ 
ing  such  sums  as  the  Reorganization  Managers  may  deem 
expedient  to  provide  for  the  New  Company  or  to  expend 
in  the  purchase  of  properties  to  be  acquired  for  the  pur¬ 
poses  of  the  Plan;  to  charge  or  pledge  any  deposited  se¬ 
curities,  any  property  acquired  by  the  Reorganiza- 

279  tion  Managers  pursuant  to  the  provisions  of  the 
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Plan  or  of  this  Agreement  or  any  new  securities  j  to 
be  issued,  for  the  payment  of  any  moneys  borrowed  or  in¬ 
debtedness  or  liability  incurred;  in  case  of  any  such  bor¬ 
rowing,  whether  upon  pledge  or  not,  to  give  to  the  lender 
the  promissory  note  or  notes  of  the  Reorganization  Man¬ 
agers  for  the  sums  borrowed;  to  direct  in  writing  the  li)e- 
positary  for  any  securities  to  hold  the  securities  depositied 
with  it  and  any  other  property,  or  any  designated  part 
thereof,  as  security  for  the  repayment  of  any  moneys  ad¬ 
vanced  or  to  be  advanced  in  accordance  with  this  Agree¬ 
ment,  in  which  case  such  securities  and  other  property 
shall  be,  and  shall  be  held  by  such  Depositary  as,  security 
for  such  advance  with  the  same  effect  (except  as  may  be 
otherwise  provided  in  such  direction)  as  if  they  were  ac¬ 
tually  deposited  with  the  person  making  such  advance  as 
security  for  the  payment  thereof ;  to  give  all  bonds  of  in¬ 
demnity  or  other  bonds,  and  to  charge  therewith  the  de¬ 
posited  securities,  any  properties  acquired  by  the  Reor¬ 
ganization  Managers  pursuant  to  the  provisions  of  the  Plan 
or  of  this  Agreement  or  the  new  securities  to  be  issued,  ^r 
any  part  thereof ;  to  do  whatever,  in  the  judgment  of  t}ie 
Reorganization  Managers,  may  be  necessary  to  promote  j^r 
to  procure  joint  or  separate  sales  of  any  property  with 
which  the  reorganization  may  deal,  wherever  situated;  jfco 
adjourn  the  sale  of  any  property,  or  any  portion  or  ljM 
thereof  at  discretion;  to  bid,  or  to  refrain  from  bidding, 
at  any  sale,  either  public  or  private,  either  in  separate  lojts 
or  as  a  whole,  for  any  property  or  any  part  thereof,  whether 
or  not  owned,  controlled  or  covered  by  any  deposited  secur¬ 
ity,  including  or  excluding  any  other  property,  real  or  per¬ 
sonal,  and  at,  before  or  after  any  such  sale  to  arrange  ar^d 
agree  for  the  resale  of  any  portion  of  the  property  which 


the  Reorganization  Managers  mav  decide  to  sell 


280 


rather  than  to  retain;  to  elect  not  to  take  any  por¬ 
tion  of  any  property  purchased  at  any  such  sale; 
to  hold  any  property  purchased  by  the  Reorganization  Man¬ 
agers  either  in  their  names  or  in  the  name  of  their  nom¬ 
inee  or  nominees,  and  to  apply  any  money  or  any  deposited 
securities  or  any  property  acquired  by  the  Reorganization 
Managers  under  the  provisions  of  the  Plan  or  of  this  Agree¬ 
ment,  in  satisfaction  of  any  bid  or  towards  obtaining  funos 
for  the  satisfaction  thereof.  The  amount  to  be  bid  or  paid 
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by  the  Reorganization  Managers  for  any  property  shall  be 
absolutely  discretionary  with  them ;  and  in  case  of  the  sale 
to  others  of  any  property,  the  Reorganization  Managers 
may  receive,  out  of  the  proceeds  of  such  sale  or  otherwise, 
any  dividend  in  any  form  accruing  on  any  securities  de¬ 
posited  under  or  otherwise  subject  to  the  Plan  and  this 
Agreement.  Nothing  in  the  Plan  or  this  Agreement  con¬ 
tained  shall  be  construed  to  require  the  Reorganization 
Managers  to  acquire  any  property  the  acquisition  of  which 
they  may  not  deem  advisable. 

Sixth:  The  Reorganization  Managers  may  make  equi¬ 
table  provision  for  any  case  of  lost  or  destroyed  securities 
and  provide  for  and  make  such  issues  of  fractional  scrip 
as  shall  be  necessary  appropriately  to  represent  any  frac¬ 
tional  interest  in  the  new  securities,  and  mav  in  their  dis- 
cretion  settle  for  and  adjust  any  such  fractional  interests 
in  cash,  and  they  may  issue  temporary  or  interim  certifi¬ 
cates  representing  new  securities.  They  may  also  in  their 
discretion  set  apart  and  hold  in  trust,  or  place  in  trust 
with  any  trust  company,  any  part  of  the  new  securities 
to  be  issued,  and  cash  which  may  be  received  from  sales 
of  new  securities,  or  otherwise,  as  they  may  deem  judicious 
for  the  purpose  of  securing  the  application  thereof  for  any 
of  the  purposes  of  this  Plan  and  Agreement.  The  Reor¬ 
ganization  Managers  may  receive  and  dispose  of,  or  allow 
to  be  received  or  disposed  of  by  any  other  person, 
281  firm  or  corporation,  in  accordance  with  any  of  the 
provisions  of  the  Plan  or  of  this  Agreement,  the 
new  securities  to  be  created,  and  they  may  vote  or  cause 
or  allow  any  person,  firm  or  corporation  to  vote  upon  any 
or  all  stock  until  the  same  shall  have  been  transferred  or 
distributed  as  contemplated  in  the  Plan  to  those  entitled 
ultimately  to  receive  the  same.  The  Reorganization  Man¬ 
agers  may,  at  public  or  private  sale,  or  otherwise,  either 
conditionally  or  unconditionally,  and  at  such  price  or 
prices  and  upon  such  terms  and  conditions  as  in  their  dis¬ 
cretion  they  may  determine,  dispose  of  any  securities  of 
the  New  Company  left  in  their  hands  because  of  any  fail¬ 
ure  to  make  deposits  hereunder  or  for  any  other  reason,  or 
they  may  use  such  securities  for  the  purpose  of  carrying 
out  the  reorganization  in  such  manner  as  they  may  deem 
expedient. 
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Seventh:  The  Reorganization  Managers  shall  have 
full  power  and  authority,  whenever  they  shall  deem  proper, 
to  abandon,  or,  from  time  to  time,  alter,  modify,  or  depa|rt 
from,  the  Plan  or  any  part  thereof,  including  the  exclusion 
from  the  Plan  of  any  class  of  securities  as  to  which  tjie 
Plan  has  been  declared  operative  or  the  inclusion  or  rei^i- 
clusion  in  the  Plan  of  any  class  of  securities  which  lmjiv 
previously  have  been  excluded.  They  may,  at  any  time  or 
times,  after  any  such  partial  abandonment,  restore  to  the 
Plan  any  abandoned  part  or  parts  thereof,  and  may  se|*k 
to  carry  the  same  into  effect  as  fully  as  if  such  part  or 
parts  had  not  been  abandoned.  They  may  also  attempt 
to  carry  the  Plan  into  effect  rather  than  abandon  or  modify 
the  same,  even  though  it  be  manifest  that,  as  carried  out, 
the  Plan  must  depart  from  the  original  Plan  or  from  some 
part  thereof.  In  case  of  any  intentional  change  or  modi¬ 
fication  of  the  Plan  which  in  the  judgment  of  the  Reor¬ 
ganization  Managers  shall  adversely  affect  to  a  material 
degree  the  Depositors  of  any  class  of  deposited  se- 
282  curities,  a  statement  of  such  proposed  change  cr 
modification  shall  be  filed  with  the  Depositaries 
under  each  of  the  Deposit  Agreements  in  respect  of  hold¬ 
ers  of  securities  of  the  class  of  deposited  securities  so  ad¬ 
versely  affected,  and  notice  of  the  fact  of  such  filing  shall 
be  given  as  provided  in  Article  Fourteenth  hereof;  pro¬ 
vided,  however,  that  such  statement  shall  not  be  so  filed  or 
such  notice  given  until  five  days  after  the  proposed  change 
or  modification  shall  have  been  submitted  to  the  Commit¬ 
tees  constituted  respectively  under  the  Deposit  Agree¬ 
ments,  unless  said  Committees  shall  have  theretofore  ap¬ 
proved  such  change  or  modification.  Holders  of  certifi¬ 
cates  of  deposit  for  such  particular  class  of  deposited  se¬ 
curities  so  adversely  affected,  at  any  time  within  fifteen 
days  after  the  date  of  mailing  (or  publication,  as  the  case 
may  be)  of  such  notice,  upon  surrender  to  the  Depositary 
issuing  the  same  of  their  respective  certificates  of  deposit 
in  negotiable  form  and  upon  payment  of 

(a)  such  taxes  as  may  be  imposed  upon  the  transfer  oj- 
delivery  of  the  securities  withdrawn,  (b)  their  pro  rat <jt 
shares,  as  apportioned  by  the  Reorganization  Managers,  o|’ 
the  expenses  of  the  Reorganization  Managers  (including  in 
that  term  wherever  used  in  the  Plan  or  this  Agreement,  the 
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compensation  and  expenses  of  any  committee  for,  or  other 
representatives  of,  securities  dealt  with  under  the  Plan 
which  shall  have  been  paid  by  the  Reorganization  Managers 
or  which  shall  be  payable  by  the  Reorganization  Managers 
or  by  the  New  Company  upon  the  consummation  of  the 
Plan),  (c)  such  sums  as  the  Reorganization  Managers  in 
their  sole  and  unrestricted  discretion  shall  fix  as  the  ratable 
proportion  of  all  indebtedness,  obligations  and  liabilities 
of  the  Reorganization  Managers,  other  than  for  the  ac¬ 
quisition  of  property  which  or  substitutes  for  which  shall 
be  then  held  by  the  Reorganization  Managers,  to  be 
283  borne  by  such  certificate-holders,  and  (d)  if  the  Re¬ 
organization  Managers  in  their  discretion  shall  re¬ 
quire,  such  sum  as  the  Reorganization  Managers  in  their 
sole  and  unrestricted  discretion  shall  fix  as  the  ratable  pro¬ 
portion  of  all  indebtedness,  obligations  and  liabilities  of 
the  Reorganization  Managers  in  respect  of  the  acquisition 
of  property  which,  or  substitutes  for  which,  shall  be  then 
held  by  the  Reorganization  Managers  to  be  borne  by  such 
certificate-holders, 

may  withdraw  from  the  Plan  and  this  Agreement,  and 
thereupon  shall  be  entitled  to  receive  securities  of  the  char¬ 
acter  and  to  the  amount  represented  by  the  certificates  of 
deposit  so  surrendered  or  the  proceeds  thereof  or  substi¬ 
tutes  therefor  then  under  the  control  of  the  Reorganization 
Managers,  in  proportion  to  their  respective  interests,  and 
if  the  Reorganization  Managers  shall  have  required  the 
payment  of  any  sum  pursuant  to  subdivision  (d)  hereof, 
certificates  of  interest  representing  their  pro  rata  share, 
as  fixed  by  the  Reorganization  Managers  in  their  sole  and 
unrestricted  discretion,  of  any  other  securities  or  prop¬ 
erty  acquired  by  the  Reorganization  Managers  and  not 
previously  or  simultaneously  sold,  contracted  to  be  sold  or 
otherwise  disposed  of  by  the  Reorganization  Managers, 
or,  as  the  Reorganization  Managers  in  their  discretion  may 
determine,  certificates  of  interest  in  such  form  and  with 
such  provisions  as  the  Reorganization  Managers  shall  pre¬ 
scribe  evidencing  their  pro  rata  interests  in  such  securities 
or  property  and  in  the  ultimate  proceeds  of  any  liquida¬ 
tion  or  any  other  dealing  therewith  by  the  Reorganization 
Managers  in  their  uncontrolled  discretion,  but  the  interest 
of  holders  of  such  beneficial  certificates  in  such  proceeds 
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shall  not  exceed  in  any  event  the  ratable  proportion  of  the 
indebtedness,  obligations  and  liabilities  of  the  Reorgani¬ 
zation  Managers  stated  in  said  subdivision  (d)  which 

284  the  holders  of  the  certificates  of  deposit  against 
which  such  beneficial  certificates  have  been  issued 

shall  have  paid,  without  interest.  Every  holder  of  a  cer¬ 
tificate  of  deposit  not  so  surrendering  and  withdrawing 
within  such  fifteen  days  after  such  notice,  and  whether  or 
not  having  actual  knowledge  thereof,  shall  be  deemed  to 
have  assented  to  the  changes  and  modifications,  and, 
whether  or  not  otherwise  objecting,  shall  be  bound  thereby 
as  fully  and  effectively  as  if  he  had  actually  assented 
thereto.  Any  changes  and  modifications  made  by  the  Re¬ 
organization  Managers  shall  be  part  of  the  Plan  and  this 
Agreement ;  and  all  provisions  and  references  herein  con¬ 
cerning  the  Plan  shall  apply  to  the  Plan  so  changed  or 
modified. 

Eighth :  In  case  the  Reorganization  Managers  shad 
finally  abandon  the  entire  Plan,  they  shall  thereupon  givte 
notice  to  that  effect  in  the  manner  provided  in  Article 
Fourteenth  hereof.  In  case  of  such  abandonment  of  the 
entire  Plan,  the  Reorganization  Managers  shall  deliver  to 
each  of  the  Committees  securities  of  the  character  and  to 
the  amount  represented  by  all  of  the  certificates  of  deposit 
issued  under  the  Deposit  Agreement  constituting  such  Com¬ 
mittee  and  then  outstanding  or  the  proceeds  of,  or  substi¬ 
tutes  for,  such  securities  then  under  the  control  of  the  Reor¬ 
ganization  Managers,  and  a  proportionate  part  as  deter¬ 
mined  by  the  Reorganization  Managers,  of  any  other  securi¬ 
ties  or  property  acquired  by  the  Reorganization  Managers 
and  not  previously  or  simultaneously  sold,  contracted  to  be 
sold,  or  otherwise  disposed  of  by  the  Reorganization  Man¬ 
agers  or,  as  the  Reorganization  Managers  in  their  discretion 
may  determine,  certificates  of  interest  representing  their  pr<j> 
rata  share,  as  fixed  by  the  Reorganization  Managers  in  thei| 
sole  and  unrestricted  discretion,  of  any  such  securities  ot* 
property  acquired  by  the  Reorganization  Managers  and  not 
previously  or  simultaneously  sold  or  contracted  tcj> 

285  be  sold  or  otherwise  disposed  of  by  the  Reorganiza¬ 
tion  Managers,  or,  as  the  Reorganization  Managers 

in  their  discretion  may  determine,  certificates  of  interest  in 
such  form  and  with  such  provisions  as  the  Reorganization 
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Managers  shall  prescribe,  evidencing  their  pro  rata  inter¬ 
ests  in  such  securities  or  property  and  in  the  ultimate  pro¬ 
ceeds  of  any  liquidation  or  any  other  dealing  therewith  by 
the  Reorganization  Managers  in  pursuance  of  the  provi¬ 
sions  of  said  certificates,  upon  the  payment  by  such  Com¬ 
mittee  to  the  Reorganization  Managers  of  (a)  such  taxes 
as  may  be  imposed  upon  the  transfer  and  delivery  of  the 
securities  delivered  to  such  Committee  and  (b)  such  sum 
as  the  Reorganization  Managers  in  their  sole  and  unre¬ 
stricted  discretion  shall  fix  as  the  ratable  proportion  of  all 
indebtedness,  obligations  and  liabilities  of  the  Reorganiza¬ 
tion  Managers  in  respect  of  the  acquisition  of  property 
which,  or  substitutes  for  which,  shall  then  be  held  by  the 
Reorganization  Managers  to  be  borne  by  the  holders  of  the 
certificates  of  deposit  outstanding  under  the  Deposit 
Agreement  constituting  such  Committee. 

In  the  event  that  any  such  payment  shall  not  be  made  by 
any  such  Committee  within  three  months  after  the  date  of 
mailing  (or  publication  as  the  case  may  be)  of  such  notice 
of  abandonment  of  the  Plan,  the  Reorganization  Managers 
may  at  any  time  or  from  time  to  time  thereafter,  in  their 
discretion,  without  notice,  sejl  in  block  or  in  such  parcels 
as  they  may  determine,  at  one  time,  or  from  time  to  time, 
at  public  or  private  sale,  and  on  such  terms  and  condi¬ 
tions  as  they  may  deem  expedient,  to  any  person,  firm  or 
corporation,  all  or  any  of  the  securities  and  other  prop¬ 
erty  which  such  Committee  would  be  entitled  upon  surren¬ 
der  thereof  to  receive,  and  may  apply  the  proceeds  of  such 
sale  or  sales,  so  far  as  necessary  therefor,  to  the 
286  payment  of  the  expenses  of  such  sale  or  sales  and 
of  the  sums  which  such  Committee  would  have  been 
required  to  pay  pursuant  to  the  foregoing  subdivision  (b). 
Such  Committee,  upon  payment  of  such  taxes  as  may  be 
imposed  upon  the  transfer  and  delivery  of  securities  and 
property  delivered  shall  thereupon  be  entitled  to  receive 
(a)  a  proportionate  part  of  such  securities  and  property 
remaining  unsold,  if  any,  or,  as  the  Reorganization  Mana¬ 
gers  in  their  discretion  may  determine,  certificates  of  in¬ 
terest  representing  their  pro  rata i  share,  as  fixed  by  the  Re¬ 
organization  Managers  in  their  sole  and  unrestricted  dis¬ 
cretion,  of  any  such  securities  and  property  remaining  un¬ 
sold,  or,  as  the  Reorganization  Managers  in  their  discre- 
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tion  may  determine,  certificates  of  interest  in  such  form  apd 
with  such  provisions  as  the  Reorganization  Managers  shjall 
prescribe  evidencing  their  pro  rata  interests  in  such  securi¬ 
ties  and  property  and/or  in  the  ultimate  proceeds  of  a|iy 
liquidation  or  other  dealing  therewith  by  the  Reorganiza¬ 
tion  Managers  in  pursuance  of  the  provisions  of  such  cer¬ 
tificates,  and  (b)  a  proportionate  part  of  any  remaini 
net  proceeds  of  any  such  sale  or  sales. 

The  Reorganization  Managers  shall  have  power  to  de¬ 
termine  and  to  apportion  the  ratable  share  of  expenses,  in¬ 
debtedness,  obligations  and  liabilities  to  be  borne  by  eac*h 
class  of  deposited  securities  represented  by  certificates  of 
deposit  and  the  ratable  share  of  other  securities  and  prop¬ 
erty,  or  certificates  of  beneficial  interest  therein,  to  be  dis¬ 
tributed  to  holders  of  certificates  of  deposit  for  each  class 
of  deposited  securities  upon  any  withdrawal  under  any  of 
the  provisions  of  this  Agreement  or  upon  the  abandonment 
of  the  Plan,  and  the  apportionments  so  made  by  the  Rje- 
organization  Managers  shall  be  final,  binding  and  conclu¬ 
sive  upon  all  the  depositors  and  upon  any  committees  fcr, 
or  other  representatives  of,  such  securities.  The 
287  abandonment  of  the  entire  Plan  shall  not  affect  any 
previous  acts  or  obligations  done  or  undertaken  by 
the  Reorganization  Managers.  In  the  event  that  the  Plan 
shall  be  abandoned,  neither  any  holder  of  bonds,  nor  any 
of  said  Committees,  nor  any  member  thereof,  shall  be 
deemed  to  have  assented  to  any  representation  or  state¬ 
ment  of  fact  therein  contained,  or  to  any  provision  thereof. 

Ninth :  Every  Depositor  who  shall  exercise  any  right  of 
withdrawal  conferred  by  any  provision  of  this  Agreement 
shall,  by  the  surrender  of  his  certificate  of  deposit  aijd 
such  withdrawal,  thereupon,  without  further  act,  cease  l)o 
have  any  rights  thereunder  and  the  exercise  of  such  rigl)it 
of  withdrawal  shall  release  and  discharge  the  Reorgani¬ 
zation  Managers,  the  Committees  representing  the  securi¬ 
ties  of  the  class  or  classes  so  withdrawn,  the  Depositaries 
and  all  other  parties  from  all  liability  and  accountability 
under  the  Plan  or  this  Agreement;  provided,  however,  that 
such  withdrawal  shall  not  in  anywise  affect  any  rights  em¬ 
powers  of  the  Reorganization  Managers  hereunder,  or  as 
may  be  reserved  in  any  certificate  of  beneficial  interest,  to 
deal  with  any  securities  or  property  theretofore  or  there- 
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after  acquired  by  the  Reorganization  Managers,  notwith¬ 
standing  the  issuance  to  such  withdrawing  depositors  of 
certificates  of  beneficial  interest  in  respect  of  such  securi¬ 
ties  or  property,  and  specifically  and  without  in  anywise 
limiting  such  general  authority,  the  Reorganization  Mana¬ 
gers  may  use  the  same  for  any  purposes  of  the  reorganiza¬ 
tion,  accounting  therefor  to  the  holders  of  such  certificates 
of  interest  at  not  exceeding  the  cost  thereof  without  inter¬ 
est.  Deposited  securities  may  not  without  the  consent  of 
the  Reorganization  Managers  be  withdrawn  from  the  Plan 
and  this  Agreement  except  as  and  when  in  this  Agreement 
provided. 

Upon  delivery  by  the  Reorganization  Managers  to  any 
Committee  of  holders  of  securities  pursuant  to  any 
288  provision  of  this  Agreement  of  securities  repre¬ 
sented  by  certificates  of  deposit  issued  under  the  De¬ 
posit  Agreement  constituting  such  Committee,  or  the  pro¬ 
ceeds  thereof  or  substitutes  therefor  then  under  the  control 
of  the  Reorganization  Managers,  the  holders  of  such  cer¬ 
tificates  of  deposit  shall  have  no  further  interest  in  or 
rights  under  the  Plan  and  this  Agreement  and  the  Reor¬ 
ganization  Managers  shall  be  discharged  from  all  liability 
or  accountability  of  any  kind,  character  or  description  to 
the  holders  of  such  certificates  of  deposit,  and  such  certifi¬ 
cates  of  deposit  shall  thereafter  be  deemed  and  taken  to  be 
only  certificates  of  deposit  issued  and  outstanding  under 
the  Deposit  Agreement  constituting  such  Committee,  in¬ 
cluding  any  amendment  or  amendments  thereof. 

Tenth :  Said  Leonard  L.  Stanley  and  George  G.  Shriver, 
and  their  respective  successors  appointed  in  the  manner 
provided  in  the  Plan,  shall  be  the  Reorganization  Managers 
under  this  Plan  and  Agreement.  Both  Reorganization 
Managers  shall  act  and  concur  in  all  steps  and  proceedings 
hereunder,  and  no  action  shall  be  taken  except  with  the 
assent  of  both.  Neither  of  the  Reorganization  Managers 
nor  any  of  the  Committees  nor  any  of  the  Depositaries 
under  the  Deposit  Agreements  assumes  any  personal  re¬ 
sponsibility  for  the  execution  of  the  Plan  or  of  this  Agree¬ 
ment,  or  any  part  of  either,  nor  for  the  result  of  any  steps 
taken  or  acts  done  for  the  purposes  thereof;  the  Reor¬ 
ganization  Managers,  however,  undertake  in  good  faith  to 
endeavor  to  execute  the  same.  Neither  of  the  Reorgani- 
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zation  Managers  shall  be  liable  or  responsible  for  any 
or  default  of  the  other  Reorganization  Manager  or  of 
agent,  employee  or  Depositary,  and  each 
Manager  shall  be  liable  only  for  his  own  individual 
fraud  or  misconduct. 

Eleventh :  The  Reorganization  Managers  may 
counsel,  agents  and  all  necessary  assistants  and 

289  delegate  any  power  or  authority  as  well  as 
tion;  and  they  may  incur  and  discharge  any  and 

expenses  which  they  deem  reasonable  for  the  purposes 
the  Plan  or  for  carrying  out  or  attempting  to  carry 
the  same,  and  as  well  all  expenses  in  connection  with  ' 
preparation  of  the  Plan  and  this  Agreement.  The  Re 
ganization  Managers  shall  be  the  sole  judges  of  the  p 
priety  or  expediency  of  any  and  all  expenses  and  the 
amounts  thereof.  For  all  their  expenses,  indebtedness,  ob¬ 
ligations  and  liabilities  the  Reorganization  Managers  shall 
have  a  lien  upon  all  the  deposited  securities  and  upon  ^11 
property  and  securities  acquired  in  the  course  of  the  Re¬ 
organization,  and,  until  their  delivery  or  distribution,  upbn 
the  new  securities  contemplated  by  the  Plan.  The  compen¬ 
sation  of  the  Reorganization  Managers  and  all  their  ex¬ 
penses,  indebtedness,  obligations  and  liabilities  shall,  if  the 
Plan  be  consummated,  be  paid  by  the  New  Company  out  of 
the  moneys  to  be  received  by  it  pursuant  to  the  Plan. 

Twelfth:  The  enumeration  of  specific  powers  hereby 
conferred  shall  not  be  construed  to  limit  or  to  restrict  gen¬ 
eral  powers  herein  conferred  or  intended  so  to  be;  and  it 
is  hereby  declared  that  it  is  intended  to  confer  on  the  Re¬ 
organization  Managers,  in  respect  of  all  deposited  securi¬ 
ties,  and  in  all  other  respects,  any  and  all  powers  which 
the  Reorganization  Managers  may  deem  expedient  in  or 
towards  carrying  out  or  promoting  the  purposes  of  thlis 
Plan  and  Agreement  in  any  respect  even  though  any  such 
power  be  apparently  of  a  character  not  now  contemplated; 
and  the  Reorganization  Managers  may  exercise  any  ard 
every  such  power  as  fully  and  effectively  as  if  the  same 
were  herein  distinctly  specified,  and  as  often  as,  for  ary 
reason,  they  may  deem  expedient.  The  Reorganizaticfn 
Managers  may,  at  any  time  or  times,  and  whether  or  nRt 
the  Plan  shall  have  been  declared  operative  in  who|e 

290  or  in  part,  and  whether  or  not  there  shall  have  beRn 
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a  sale  of  any  of  the  mortgaged  property,  exercise,  in 
whole  or  in  part,  any  or  all  the  powers  conferred  upon 
them  by  this  Agreement.  The  methods  to  be  adopted  to¬ 
wards  carrying  out  this  Agreement  shall  be  entirely  dis¬ 
cretionary  with  the  Reorganization  Managers;  and  the 
Plan  and  this  Agreement  are  in  all  respects  to  be  liberally 
construed  so  as  to  enable  the  Reorganization  Managers  to 
carry  into  effect  the  purposes  of  the  Plan,  whether  in  the 
form  hereto  annexed  or  with  such  modifications  or  substi¬ 
tutions  as  may  be  made  pursuant  to  any  of  the  provisions 
of  this  Agreement.  Anvthing  which  anvwhere  in  the  Plan 
or  in  this  Agreement  the  Reorganization  Managers  are  au¬ 
thorized  to  do  or  allow  to  be  done,  they  may  do  or  allow 
to  be  done  by  or  through  such  agents  or  agencies  as  in  their 
discretion  they  may  determine,  or  by  or  through  others, 
with  their  approval,  consent,  or  acquiescence,  or  by  con¬ 
tracting  therefor  with  any  person,  firm  or  corporation. 
The  Reorganization  Managers  may  construe  the  Plan  and 
this  Agreement,  and  their  construction  thereof  or  action 
thereunder  in  good  faith  shall  be  final  and  conclusive.  They 
may  supply  any  defect  or  omission,  or  reconcile  any  incon¬ 
sistency,  in  such  manner  and  to  such  extent  as  they  shall 
deem  expedient  to  carry  out  the  same  effectively  and  they 
shall  be  the  sole  and  final  judges  of  such  expediency.  Any 
action  contemplated  in  the  Plan  and  this  Agreement  to  be 
performed  on  or  after  completion  of  the  reorganization 
may  be  taken  by  the  Reorganization  Managers  at  any  time 
when  they  shall  deem  the  reorganization  advanced  suffi¬ 
ciently  to  justify  such  course,  and  the  Reorganization 
Managers  may  defer,  as  they  may  deem  expedient,  the 
performance  of  any  provision  of  the  Plan  or  of  this  Agree¬ 
ment,  or  may  commit  such  performance  to  the  New  Com¬ 
pany  and  may  cause  the  New  Company  to  pay  or  assume 
any  indebtedness  or  liabilities  authorized  or  incurred 
291  by  the  Reorganization  Managers  or  otherwise  in 
furtherance  of  the  Plan,  or  to  make  or  assume  any 
obligations  which  in  the  judgment  of  the  Reorganization 
Managers  may  be  expedient  to  carry  out  the  Plan  and  this 
Agreement. 

Thirteenth:  All  securities  and  other  obligations  de¬ 
posited  under  or  subject  to  this  Plan  and  Agreement,  or 
acquired  by  the  Reorganization  Managers  under  any  of  the 
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provisions  hereof,  shall  remain  in  full  force  and  effect  for 
all  purposes,  and  shall  not  be  deemed  to  have  been  merged, 
satisfied,  released  or  discharged  by  any  delivery  of  new 
securities,  and  no  right  or  lien  shall  be  deemed  released  or 
waived,  but  said  securities  and  obligations  and  any  judg¬ 
ment  upon  any  of  such  securities  or  obligations,  including 
claims  and  judgments  for  deficiencies,  and  all  liens  and 
equities,  shall  remain  unimpaired,  and  may  be  enforced 
by  the  Reorganization  Managers  or  by  the  New  Company, 
or  by  any  other  assignee  of  the  Reorganization  Managers 
unless  and  until  paid  or  satisfied  in  full  or  expressly  re¬ 
leased.  Neither  the  Reorganization  Managers  nor  any  se¬ 
curity-holders  or  other  creditors  of  the  Present  Company, 
by  executing  this  Agreement,  or  by  becoming  parties 
hereto,  release,  surrender,  or  waive  any  lien,  right  cr 
claim  whatsoever,  and  all  such  liens,  rights  or  claims  sha|l 
vest  unimpaired  in  the  Reorganization  Managers  and  the^r 
assigns  or  successors  in  interest.  Any  purchase  or  pul- 
chases  by  or  on  behalf  of  the  Reorganization  Managers,  qr 
their  nominees,  under  any  decree  for  the  enforcement  c(f 
any  such  lien,  right  or  claim,  shall  vest  the  property  pul- 
chased  in  the  Reorganization  Managers  or  their  nominees, 
free  from  all  interest  or  claim  on  the  part  of  any  stock¬ 
holders  or  creditors  of  the  Present  Company,  or  any  other 
parties.  No  right  is  conferred,  nor  is  any  trust,  liability 
or  obligation  (except  the  agreements  herein  contained  in 
favor  of  the  Depositors)  created  by  this  Plan  anil 
292  Agreement  or  assumed  hereunder  or  by  or  for  the 
New  Company  in  favor  of  any  security-holder,  or 
anv  other  creditor,  or  of  anv  holder  of  anv  claim  whatso- 
ever  against  the  Present  Company,  nor  in  favor  of  any* 
company  now  existing  or  to  be  formed  hereafter  (whether 
such  claim  be  based  on  any  bonds,  coupons,  stocks  or  other 
securities,  lease,  guaranty  or  otherwise),  with  respect  to 
any  securities  deposited  under  this  Agreement  or  any 
moneys  paid  to  or  received  by  the  Reorganization  Mana¬ 
gers  or  the  Depositaries  hereunder,  or  with  respect  to  any 
property  acquired  by  purchase  at  any  judicial  or  other  sale, 
or  with  respect  to  any  new  securities  to  be  issued,  or  witjh 
respect  to  any  other  matter  or  thing. 

Fourteenth:  All  calls  or  notices  hereunder,  except  when 
herein  otherwise  expressly  provided,  shall  be  mailed  in  an 
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envelope,  with  postage  prepaid,  to  each  of  the  Depositors 
addressed  to  the  address  which  has  been  given  to  the  ap¬ 
propriate  Depositary  or  Sub-Depositary  (as  the  case  may 
be)  by  such  Depositor.  In  the  discretion  of  the  Reorgani¬ 
zation  Managers  any  such  notice  may,  in  addition  to,  or  in 
lieu  of,  being  mailed  as  aforesaid,  be  inserted  in  a  daily 
newspaper  of  general  circulation  published  in  the  City  of 
New  York  and  in  a  daily  newspaper  of  general  circulation 
published  in  the  City  of  Chicago  once  in  each  week  for  two 
successive  calendar  weeks  on  any  dav  of  the  week.  Anv 
call  or  notice  whatsoever  when  so  mailed  and/or  published 
by  the  Reorganization  Managers  shall  be  taken  and  con¬ 
sidered  as  though  personally  served  on  all  parties  hereto 
and  upon  all  parties  bound  hereby,  as  of  the  date  of  mailing 
and/or  of  the  first  insertion  thereof,  and  such  mailing  or 
publication,  as  the  case  may  be,  shall  be  the  only  notice  re¬ 
quired  to  be  given  under  any  provision  of  this  Plan  and 
Agreement. 

Fifteenth:  The  accounts  of  the  Reorganization 
293  Managers  shall  be  filed  with  the  Board  of  Directors 
of  the  New  Company  within  one  year  after  its  or¬ 
ganization  shall  have  been  completed,  unless  a  longer  time 
be  granted  by  said  Board.  The  accounts,  when  approved 
by  such  Board  of  Directors  and  until  disapproved  bv  said 
Board,  shall  be  binding  and  conclusive  upon  all  parties 
having  any  interest  therein  and  upon  approval  thereof  by 
such  Board  of  Directors  the  Reorganization  Managers  shall 
be  discharged.  The  acceptance  of  new  securities  by  any 
Depositor  shall  estop  such  Depositor  from  questioning  the 
conformity  of  such  securities  in  any  particular  to  any  of 
the  provisions  of  the  Plan;  and  the  acceptance  of  new  se¬ 
curities  by  a  majority  in  amount  of  Depositors  of  any  class 
shall  in  each  case  respectively  so  estop  all  Depositors  of 
that  class,  and  shall  constitute  a  release  and  discharge  of 
the  Reorganization  Managers,  the  committee  or  other  rep¬ 
resentative  issuing  certificates  of  deposit  in  respect  of  the 
securities  c*f  such  class  and  the  Depositaries,  on  the  part  of 
all  the  holuers  of  all  outstanding  certificates  of  deposit  of 
such  class  from  all  liability  and  accountability  of  any  kind, 
character  and  description  whatsoever,  save  the  obligation 
to  make  delivery  of  an  appropriate  pro  rata  amount  of 
cash,  securities,  or  other  property  or  certificates  of  bene- 
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ficial  interest  therein  upon  the  surrender  of  outstand 
certificates  of  deposit. 

Sixteenth:  The  Plan  and  this  Agreement  shall  hi 
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and  benefit  the  several  parties,  including  the  Depositors 
hereunder,  their  and  each  of  their  survivors,  heirs,  execu¬ 
tors,  administrators,  successors  and  assigns.  This  Agree¬ 
ment  may  be  executed  in  any  number  of  counterparts,  jail 
of  which  shall  constitute  one  and  the  same  instrument. 

In  Witness  Whereof,  Leonard  L.  Stanley  and  George  G. 
Shriver  have  subscribed  this  Agreement,  or  a  counterpart 
thereof,  the  Committees  have  respectively  cam 
294  this  Agreement  to  be  executed  in  their  respect ij 
behalfs  by  their  respective  Chairmen  or  Vice-Cha 
men,  and  the  Depositors  have  become  parties  hereto  in  t 
manner  hereinbefore  provided. 

LEONARD  L.  STANLEY, 
GEORGE  G.  SHRIVER, 

It e organ ization  Ma na g<rs 

The  Committee  above  mentioned  under  Bondholdeij 
Protective  Agreement  dated  as  of  February  6,  1931, 

By  LEONARD  L.  STANLEY, 
Chairman . 

The  Committee  above  mentioned  under  Debenture 
holders’  Protective  Agreement  dated  as  of  February  14, 
1931, 

By  GEORGE  G.  SHRIVER, 
Chairman. 


s 
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Plaintiff’s  Exhibit  No.  X 
Interrogatories 


The  following  interrogatories  are  propounded  on  behhlf 
of  the  plaintiff  to  the  defendant  Washington  Properties, 
Inc.,  viz: 

1.  What  was  the  total  number  of  shares  of  the  capital 
stock  of  Washington  Properties,  Inc.,  distributed  in  pur¬ 
suance  of  the  plan  for  reorganization  of  the  Wardman  Real 
Estate  Properties,  Inc.,  and  how  much  thereof,  whether 
represented  by  voting  trust  certificates  or  other  evidences 
of  ownership,  was  distributed  directly  or  indirectly  to,  or 
for  the  benefit  of,  persons  or  concerns  who  were  holders  of 
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Gold  Debentures  of  the  Wardman  Realty  &  Construction 
Company,  whether  represented  by  the  Shriver  Committee 
or  not? 

2.  Give  the  names  of  all  persons  and  concerns  who,  in  the 
reorganization  of  Wardman  Real  Estate  Properties,  Inc., 
under  the  plan  adopted  therefor,  were  distributees  of  any 
of  the  capital  stock  of  Washington  Properties,  Inc.,  on  the 
basis  of  their  holdings  of  6M>%  Gold  Debentures  of  the 
Wardman  Realty  &  Construction  Company,  and  state  how 
many  shares  each  received,  directly  or  indirectly,  and 
whether  such  shares  were  represented  by  voting  trust  cer¬ 
tificates  or  other  evidences  of  ownership. 

3.  Were  Halsey,  Stuart  &  Co,  Hambleton  &  Co,  A.  B. 
Leach  &  Co,  Rogers,  Caldwell  &  Co,  and  William  R.  Comp¬ 
ton  &  Co,  or  any  of  them,  or  officers,  agents,  or  nominees 
of  any  of  them,  entitled,  as  depositors  of  Gold  Debentures 
with  the  Shriver  Committee,  or  otherwise,  to  receive  any 
capital  stock  of  Washington  Properties,  Inc.,  allocated  for 
distribution  in  the  reorganization  of  Wardman  Real  Estate 
Properties,  Inc.,  and  if  so,  how  much? 

4.  Did  any  of  the  concerns  named  in  the  preceding  inter¬ 
rogatory,  or  officers,  agents,  Or  nominees  of  any  of  them, 

receive  any  of  the  capital  stock  of  Washington  Prop- 
296  erties,  Inc.,  in  the  distribution  of  stock  of  that  com¬ 
pany  under  the  plan  adopted  for  the  reorganization 
of  Wardman  Real  Estate  Properties,  Inc.,  and,  if  so,  how 
much  ? 

5.  If  your  answer  to  the  first  part  of  the  preceding  in¬ 
terrogatory  be  Yea,  state  what  consideration  they  gave  for 
the  stock. 

6.  Give  the  names  of  all  persons  known  to  you  to  be  hold¬ 
ers  of  stock  of  Washington  Properties,  Inc.,  voting  trust 
certificates,  or  other  evidences  Of  ownership  of  stock  of  said 
company,  as  nominees  or  trustees  for  the  concerns  named  in 
interrogatory  No.  4,  or  any  of  them,  and  the  number  of 
shares  standing  in  their  names,  with  the  names  of  their 
principals. 

7.  State  whether  Charles  B.  Stuart,  acquired  any  of  the 
capital  stock  of  Washington  Properties,  Inc.,  in  the  distri¬ 
bution  of  stock  of  that  company  under  the  plan  of  reorgani¬ 
zation  of  Wardman  Real  Estate  Properties,  Inc.,  and  if  so, 
how  much. 
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or 
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8.  If  your  answer  to  the  preceding  interrogatory  be  that 
he  did  acquire  stock  state  what  consideration  for  the  stock 
so  received  by  him  was  given  by  him  to  Washington  Prop¬ 
erties,  Inc. 

9.  Is  it  the  fact  that  in  1935  Halsey,  Stuart  &  Co,  was  Ihe 
owner  of  approximately  9482  shares  of  the  capital  stock 
of  Washington  Properties,  Inc.,  and  that  voting  trust  cer¬ 
tificates  representing  said  holdings  were  held  by  a  nominee 
for  the  use  and  benefit  of  Halsey,  Stuart  &  Co.  ? 

10.  Is  it  the  fact  that  the  receiver  or  trustee  in  bank¬ 
ruptcy  of  Hambleton  &  Co,  transferred  to  Halsey,  Stuart 
&  Co,  3312  shares  of  stock  of  Washington  Properties,  In 
or  voting  trust  certificates  for  that  number  of  shares, 
approximately  that  number  of  shares,  or  to  the  nominee 
Halsey,  Stuart  &  Co,  approximately  said  number  of  shares 

or  voting  trust  certificates  therefor? 

297  11.  Did  Halsey,  Stuart  &  Co,  or  its  officers,  agents, 

or  nominees,  become  a  distributee  of  stock  of  Was 
ington  Properties,  Inc.,  in  the  reorganization  of  Wardm 
Real  Estate  Properties,  Inc.,  for  First  and  Refunding 
Mortgage  Bonds  deposited  by  Halsey,  Stuart  &  Co,  or 
an  officer,  agent,  or  nominee  of  said  concern,  and  if 
state  the  total  par  value  of  such  bonds  and  the  number  (of 
shares  received  therefor  by  it  or  its  officer,  agent  or  non 
nee. 

12.  Give  the  name  of  Halsey,  Stuart  &  Co*s  nominee  who 
holds  that  concern’s  voting  trust  certificates  or  other  evi¬ 
dences  of  ownership  of  stock  of  Washington  Properties, 
Inc. 

13.  Is  it  a  fact  that  Washington  Properties,  Inc.,  ac¬ 
cepted  the  $2,500,000  General  Mortgage  Bond  of  Ward- 
man  Real  Estate  Properties,  Inc*.,  in  lieu  of  the  Gold  De¬ 
bentures  of  Wardman  Realty  and  Construction  Company, 
when  the  capital  stock  of  your  company  was  distributed 
under  the  plan  of  reorganization  of  Wardman  Real  Estate 
Properties,  Inc.,  and  that  for  each  $500  of  said  Gold  De¬ 
bentures,  five  shares  of  your  stock,  or  voting  trust  certifi¬ 
cates  for  five  shares,  were  allotted  to  and  received  bv  tile 
purchaser  or  purchasers  of  said  General  Mortgage  Bond 
at  the  sale  of  collateral  by  the  Irving  Trust  Company,  i\s 
trustee,  under  the  Indenture  dated  September  1,  1928,  (if 
Wardman  Realty  and  Construction  Company  to  said  Irvinjg 
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Trust  Company,  or  that  said  stock  of  your  company,  if  not 
allotted  to  the  purchaser  aforesaid,  was  distributed  di¬ 
rectly  or  indirectly  to  the  persons  or  concerns  represented 
by  said  purchaser? 

14.  If  your  answer  to  the  preceding  interrogatory  is  in 
the  affirmative,  state  the  amount  of  stock,  or  voting  trust 
certificates,  of  your  company,  which  was  distributed  for  the 
purpose  mentioned  therein  and  give  the  names  of  the  per¬ 
sons  and  concerns  who  received  stock  for  said  General 
Mortgage  Bond. 

To  the  defendant  Washington  Properties,  Inc. 

You  are  required  by  Rule  of  Court  to  make  an- 
298  swer  in  writing  and  under  oath  to  each  of  the  fore¬ 
going  and  annexed  Interrogatories  which  the  plain¬ 
tiff  propounds  to  you,  and  to  file  your  answers  in  court 
within  15  days  after  date  of  the  service  of  a  copy  hereof 
on  you  or  on  your  counsel  of  record  in  the  cause.  Any 
officer  of  your  corporation  who  is  competent  to  testify  in 
its  behalf  make  make  the  answers  to  said  Interrogatories. 

EDWARD  S.  DUVALL 
830  Woodward  Building, 
Attorney  for  Plaintiff. 

Answer  of  Washington  Properties,  Inc.,  to  Interrogatories. 

Comes  now  Washington  Properties,  Inc.,  by  Thomas  D. 
Carson,  its  President,  and  for  answer  to  the  interrogato¬ 
ries  propounded  to  it  by  notice  served  upon  its  counsel 
September  22,  1938,  says : 

1.  The  total  number  of  shares  of  the  capital  stock  of 
Washington  Properties,  Inc.,  distributed  in  pursuance  of 
the  plan  of  reorganization  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  (including  68  additional  shares  issued  pursuant 
to  the  conditional  mandate  dated  September  24,  1934,  of 
the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  in  cause  numbered  6011  therein),  was  42,  516.  All 
of  said  stock  was  issued  to  Arthur  Hellen,  George  G. 
Shriver  and  Frank  Stetson,  Voting  Trustees,  and  the  bene¬ 
ficial  ownership  thereof  was  represented  by  voting  trust 
certificates  issued  to  the  parties  who  had  deposited  securi¬ 
ties  entitling  them  under  the  reorganization  plan  to  capi¬ 
tal  stock  of  Washington  Properties,  Inc.  Such  voting  trust 
certificates  representing  20,805  shares  of  capital  stock  were 
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distributed  to  holders  of  gold  debentures  of  Wardm|an 
Realty  and  Construction  Company  on  the  basis  of  five 
shares  for  each  $500  debenture.  Deponent  is  informed  and 
believes  that  the  certificates  representing  a  very 

299  small  number  of  the  shares  included  in  the  fore¬ 
going  figures  have  not  yet  been  issued,  but  are  held 

awaiting  the  presentation  for  exchange  by  the  depositors 
of  the  old  securities  of  their  certificates  of  deposit. 

2.  The  names  of  the  persons  and  concerns  who  in  the  re¬ 
organization  and  under  the  reorganization  plan  were  dis¬ 
tributees  of  voting  trust  certificates  representing  capital 
stock  of  Washington  Properties,  Inc.,  on  the  basis  of  tlicir 
holdings  of  debentures  are  not  among  the  corporate  rec¬ 
ords  of  Washington  Properties,  Inc.,  nor  within  the  know  l¬ 
edge  or  information  of  the  deponent.  The  deponent  is  in¬ 
formed  that  there  were  more  than  six  hundred  such  per¬ 
sons  and  concerns.  These  persons  deposited  their  deben¬ 
tures  with  the  debenture  committee,  which  issued  certifi¬ 
cates  of  deposit,  and  did  not  individually  deal  with  Wash¬ 
ington  Properties,  Inc.,  in  exchanging  their  certificates  of 
deposit  for  voting  trust  certificates  so  as  to  give  Washing¬ 
ton  Properties,  Inc.,  a  list  of  their  names  (excepting  those 
who  exchanged  within  the  last  months  of  the  extended  time 
which  expired  May  1,  1933,  who  were  only  three  in  num¬ 
ber);  but  all  persons  so  exchanging  dealt  with  Central 
Hanover  Bank  and  Trust  Company,  the  agent  and  deposi¬ 
tary  of  the  Voting  Trustees,  which  issued  to  them  the  vot¬ 
ing  trust  certificates.  Any  list  of  their  names  and  the  num¬ 
ber  of  shares  represented  by  the  voting  trust  certificates  is¬ 
sued  to  them  would  have  to  be  made  from  data  not  in  the 
custody  of  Washington  Properties,  Inc.  The  lists  of  vot¬ 
ing  trust  certificate  holders  hereinafter  in  answer  num¬ 
bered  4  again  referred  to,  furnished  Washington  Proper¬ 
ties,  Inc.,  by  Central  Hanover  Bank  and  Trust  Company, 
as  of  December  30,  1933,  and  December  20,  1935,  contain 
the  names  (about  5,000)  of  those  who  held  certificates  at 
the  dates  of  the  lists,  including  certificates  issued  for  other 
securities  as  well  as  those  issued  for  debentures,  and  in¬ 
cluding  certificates  issued  to  transferees  of  original  certifi¬ 
cate  holders,  with  no  means  of  identifying  those  who  be¬ 
came  certificate  holders  in  exchange  for  debentures. 

300  3.  The  corporate  records  of  Washington  Propeii 
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ties,  Inc.,,  contain  no  information  as  to  whether  the 
five  firms  named  in  interrogatory  numbered  3  were  deposi¬ 
tors  of  gold  debentures  or  holders  thereof  entitled  as  such 
to  receive  voting  trust  certificates  representing  capital 
stock  of  Washington  Properties,  Inc.,  and  this  statement 
applies  as  well  to  the  officers,  agents  and  nominees  of  said 
firms.  Deponent  is  informed  and  believes  that  one  A.  L. 
Francour,  acting  on  behalf  of  Halsey,  Stuart  &  Co.,  Inc., 
was  a  depositor  of  debentures  with  the  Shriver  Committee 
in  the  principal  amount  of  $386,000,  and  that  one  Julius 
Scriba,  acting  for  Hambleton  &  Co.,  was  a  depositor  of  de¬ 
bentures  with  said  Committee  in  the  face  amount  of 
$305,500.  The  number  of  shares  of  capital  stock  in  re¬ 
spect  of  which  said  firms  or  their  agents  or  nominees  be¬ 
came  entitled  to  receive  by  reason  of  such  deposit  is  a  mat¬ 
ter  of  mathematical  calculation,  one  share  being  allotted  to 
each  $100  principal  amount  of  debentures.  Deponent  has 
no  other  information  concerning  the  deposit  or  holding  of 
gold  debentures  by  the  firms  named. 

4.  Answering  interrogatory  numbered  4,  deponent  re¬ 
fers  to  the  answers  given  to  interrogatories  numbered  2 
and  3.  Deponent  further  states,  however,  that  Washington 
Properties,  Inc.,  has  in  its  possession  two  lists  containing 
the  names  of  persons  who  at  the  dates  of  the  lists  were 
record  holders  of  voting  trust  certificates  representing  cap¬ 
ital  stock  of  Washington  Properties,  Inc.,  Each  of  said 
lists  contains  about  five  thousand  names.  One  was  fur¬ 
nished  to  it  by  Central  Hanover  Bank  and  Trust  Company 
shortly  after  and  speaks  as  of  December  30,  1933,  and  the 
other  shortly  after  and  speaks  as  of  December  20,  1935. 
On  the  1933  list,  Bushman  and  Poe,  receivers  for  Hamble¬ 
ton  &  Co,  appear  as  the  holders  of  voting  trust  certificates 
representing  231  shares,  and  Leonard  Buck,  whose  address 
is  given  as  care  of  Halsey,  Stuart  &  Co.,  Inc.,  35  Wall 
Street,  New  York  City,  acting,  according  to  deponent’s 
best  information  and  belief,  as  agent  for  Halsey, 
301  Stuart  &  Co.,  Inc.,  is  listed  as  the  owner  of  voting 
trust  certificates  representing  6,032  shares.  On 
said  1935  list,  said  Leonard  Buck  is  listed  as  the  owner  of 
voting  trust  certificates  representing  9,482  shares.  On 
neither  of  said  lists  does  any  other  name  appear  which  de¬ 
ponent  can  identify  as  representing  ownership  of  stock  by 
any  of  the  firms  named. 
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5.  The  voting  trust  certificates  representing  capital  stj>ck 
initially  issued  were  invariably  for  the  consideration  |?x- 
presslv  set  out  in  the  reorganization  plan,  that  is  to  sav,|  in 
exchange  for  securities  named  in  the  reorganization  plan. 
Deponent  has  no  information  as  to  considerations  paid  or 
given  by  any  of  the  five  named  firms  which  may  be  present 
voting  trust  certificate  holders  for  voting  trust  certificates 
acquired  by  purchase  or  exchange  subsequent  to  their 
original  issue,  with  the  exception  that  deponent  is  informed 
and  believes  that  Halsey,  Stuart  &  Co.,  Inc.,  on  or  about 
August,  1934,  acquired  from  the  receivers  of  Ilambleton 
&  Co.  voting  trust  certificates  representing  3,312  shares  in 
exchange  for  20  $1000  7 c/c  General  Mortgage  Income  Bonds 
of  Washington  Properties,  Inc. 

6.  The  corporate  records  of  Washington  Properties,  Inc., 
contain  no  information  and  deponent  has  no  information 
called  for  by  interrogatory  numbered  6  other  than  that  set 
forth  in  the  answers  to  interrogatories  numbered  3  and  4. 

7.  The  corporate  records  of  Washington  Properties, 
Inc.,  contain  no  information  called  for  by  interrogatory 
numbered  7  excepting  the  fact  that  the  name  of  Charles  B. 
Stuart  does  not  appear  upon  either  of  the  aforesaid  lists 
of  1933  or  1935,  and  deponent  has  no  knowledge  or  infor¬ 
mation  leading  to  any  belief  on  his  part  that  Charles  B. 
Stuart  acquired  any  of  the  capital  stock  of  Washington 
Properties,  Inc.,  or  voting  trust  certificates  representing 
the  same. 

8.  See  answer  numbered  7. 

302  9.  Deponent  is  informed  and  believes  that  Halsey, 

Stuart  &  Co.,  Inc.,  was  in  1935  the  owner  of  voting 
trust  certificates  representing  9,482  shares  of  the  capital 
stock  of  Washington  Properties,  Inc.,  being  the  certificates 
aforesaid  standing  in  the  name  of  Leonard  Buck. 

10.  Deponent’s  best  information  and  belief  upon  the  su 
ject  matter  of  interrogatory  numbered  10  is  contained 
the  answer  to  interrogatory  numbered  5. 

11.  The  voting  trust  certificates  representing  capital 
stock  of  Washington  Properties,  Inc.,  which  were  distrib¬ 
uted  in  the  reorganization  in  exchange  for  first  and  refumjl- 
ing  bonds  of  Wardman  Heal  Estate  Properties,  Inc.,  weife 
so  distributed  by  and  the  first  and  refunding  mortgage 
bonds  given  in  exchange  were  surrendered  to  Central  Hah- 
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over  Bank  and  Trust  Company,  and  no  list  of  the  parties 
who  made  such  exchanges  is  among  the  corporate  records 
of  Washington  Properties,  Inc.,  nor  is  there  among  those 
records  any  data  from  which  the  information  sought  might 
be  gotten  excepting  a  list  of  the  holders  of  Twenty  Year 
7%  General  Mortgage  Income  Bonds  of  Washington  Prop¬ 
erties,  Inc.,  which  together  with  voting  trust  certificates 
for  capital  stock  were  issued  in  exchange  for  said  first  and 
refunding  mortgage  bonds  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  Washington  Properties,  Inc.,  has  from  Cen¬ 
tral  Hanover  Bank  and  Trust  Company  a  list  of  the  holders 
of  its  Twenty  Year  7%  General  Mortgage  Income  Bonds, 
which  list  was  procured  within  a  year  of  the  reorganiza¬ 
tion  and  speaks  as  of  December  30,  1933.  On  said  list 
A.  L.  Francour,  who  deponent  is  informed  and  believes  was 
acting  for  Halsey,  Stuart  &  Co.,  Inc.,  appears  as  the  holder 
of  $182,500  of  Twenty  Year  7%  General  Mortgage  Income 
Bonds  of  Washington  Properties,  Inc.  It  was  deponent’s 
information  at  the  time  of  the  reorganization  and  is  de¬ 
ponent’s  belief  that  Halsey,  Stuart  &  Co.,  Inc.,  was  then 
the  holder  of  first  and  refunding  mortgage  bonds  of  Ward- 
man  Real  Estate  Properties,  Inc.,  which  it  deposited 
303  pursuant  to  the  reorganization  agreement,  entitling 
it  to  become  a  distributee  of  Twenty  Year  7%  Gen¬ 
eral  Mortgage  Income  Bonds  of  Washington  Properties, 
Inc.,  and  of  voting  trust  certificates  representing  capital 
stock  of  Washington  Properties,  Inc.,  on  the  basis  of  one 
share  for  each  $500  principal  amount  of  first  and  refund¬ 
ing  bonds  of  Wardman  Real  Estate  Properties,  Inc.  De¬ 
ponent  does  not  know  and  has  no  information  sufficient  to 
form  a  belief  as  to  the  amount  of  bonds  so  exchanged  by 
Halsey,  Stuart  &  Co.,  Inc. 

12.  The  name  of  Halsey,  Stuart  &  Co.,  Inc.’s  nominee 
who  held  voting  trust  certificates  representing  capital  stock 
of  Washington  Properties,  Inc.,  when  deponent  last  had 
information,  was  Leonard  Buck. 

13.  It  is  a  fact  that  Washington  Properties,  Inc.,  ac¬ 
cepted  from  the  Reorganization  Managers,  who  were  act¬ 
ing  on  behalf  of  the  Bondholders  Committee  and  the  De¬ 
benture  Holders  Committee,  the  $2,500,000  General  Mort¬ 
gage  Bond  of  W^ardman  Real  Estate  Properties,  Inc.  It  is 
not  a  fact  that  said  General  Mortgage  Bond  was  accepted 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC. 

in  lieu  of  the  gold  debentures  of  Wardman  Realty  and  Con¬ 
struction  Company,  but  said  gold  debentures  were  required 
to  be  surrendered  by  all  debenture  holders  desiring  to  ex¬ 
change  them  under  the  plan  of  reorganization  for  voting 
trust  certificates  representing  capital  stock  of  Washington 
Properties,  Inc.,  to  the  depositary  of  the  Debenture  Hold¬ 
ers  Committee,  or  in  respect  of  those  debentures  turned  in 
for  exchange  during  the  four  months  immediately  prior 
to  May  1,  1933,  direct  to  Washington  Properties,  Inc.  Fqr 
each  $500  principal  amount  of  said  gold  debentures,  voting 
trust  certificates  for  five  shares  of  Washington  Properties, 
Inc.,  were  allotted  to  and  directed  to  be  delivered  by  Cen¬ 
tral  Hanover  Bank  and  Trust  Company  as  agent  for  the 
Voting  Trustees  to  or  upon  the  direction  of  the  depositary 
of  the  Debenture  Holders  Committee  in  respect  of  the  de¬ 
bentures  deposited  with  the  Committee,  and  to  the  deposi¬ 
tors  of  those  debentures  which  were  surrendered  1:o 
304  Washington  Properties,  Inc.,  during  the  four  months 
prior  to  May  1,  1933,  all  in  accordance  with  the 
agreement  with  and  the  direction  of  the  Reorganization 
Managers,  who  were  acting  for  the  Debenture  Holders 
Committee,  which  was  the  purchaser  of  said  General  Mort¬ 
gage  Bond  at  the  foreclosure  sale  referred  to  in  said  in¬ 
terrogatory. 

14.  The  persons  and  concerns  who  received  voting  trust 
certificates  representing  capital  stock  of  Washington  Prop¬ 
erties,  Inc.,  in  consideration  for  which  said  General  Mort¬ 
gage  Bond  was  transferred  to  Washington  Properties,  Inc., 
are  the  identical  persons  to  whom  voting  trust  certificates 
were  issued  upon  the  surrender  of  and  in  consideration 
for  their  debentures,  and  are  the  persons  inquired  about  in 
interrogatory  numbered  2,  to  the  answer  to  which  refe 
ence  is  made. 

THOMAS  D.  CARSON 
President  &  on  behalf  of 
Washington  Properties ,  Inc. 

District  of  Columbia,  55 : 

Thomas  D.  Carson,  being  first  duly  sworn,  deposes  an^i 
says  that  he  is  the  President  of  Washington  Properties, 
Inc.,  the  corporation  on  which  certain  interrogatories  were 
served  September  22,  1938;  that  he  has  read  the  foregoing 
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and  annexed  answers  to  said  interrogatories  made  by  him 
on  behalf  of  said  Washington  Properties,  Inc.,  and  by  him 
subscribed  and  knows  the  contents  thereof;  and  that  he 
verily  believes  the  facts  therein  stated  to  be  true. 

THOMAS  D.  CARSON 

Subscribed  and  sworn  to  before  me  this  4th  day  of  Oc¬ 
tober,  1938. 

LEILA  M.  HODGES 

(Seal)  Notary  Public  in  and  for  the 

District  of  Columbia. 

My  Commission  Expires  Sept.  8,  1939 
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WARDMAN  REAL  ESTATE  PROPERTIES,  INC.  TENTATIVE  BALANCE 

SHEET,  FEBRUARY  28,  1931 

ASSETS. 

Cash  is  banks  and  on  band  $ 

Accounts  receivable,  net  of  allowance  for  doubtful  accounts 
provided  by  the  management 
Inventories  of  drug  store  supplies,  foodstuffs,  etc. 

Due  from  parent  company,  Wardman  Realty  and  Construction 
Company 

Land,  buildings,  furnishings  and  equipment  at  values  as  ap¬ 
praised  by  Ford,  Bacon  &  Davis,  Inc.,  Engineers,  as  of 
May  31,  1928,  plus  additions  since  at  cost  and  less  allow¬ 
ance  for  subsequent  depreciation: 

Land  8,996,662.00 

Buildings  16,380,490.24 

Furnishings  and  equipment  1,348,733.85 

-  26,725,886.09 

Cash  in  hands  of  agent  for  payment  of  sinking 

fund  500.30 

Cash  on  deposit  with  trustee  for  land  released 

from  mortgage  105.00 

Deferred  Accounts: 

Prepaid  Insurance 
Prepaid  sundry  expenses,  etc. 

Unamortized  bond  discount  and  refinancing 
expenses 


28,277,915.88 


306  LIABILITIES: 

Unsecured  notes  and  accounts  payable,  trade  creditors,  etc.  112,652.98 

Installment  notes  payable,  secured  by  liens  on  equipment  cost- 
ing  approximately  $195,000,  due  within  one  year  (see 
letter) 


62,526.13 

5,921.57 

656,469.44 

-  724,917.14 


59,603.41 

85,486.96 

27,318.24 

654,098.74 


26,178.65 
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Accrued  accounts:  pa 

Interest:  On  trusts  83,717.27 

On  First  Mortgage  Bonds 

(due  March  1,  1931)  356,912.31 

On  notes  6,662.07 


Salaries  and  Wages 
Real  Estate  Taxes 
Personal  Property  Taxes 
Sundry  Expenses 


447,291.65 

35,213.73 

47,653.68 

30,684.60 

6,161.32 


Trusts  Payable: 

First  Trusts  3,838,000.00 

Second  Trusts  888,750.00 

($15,000  of  which  is  past  due,  $141,500  is 
due  during  1931,  and  remainder  in  vary¬ 
ing  amounts  during  1932  to  1941,  in¬ 
clusive)  — 


6%  Unsecured  notes,  due  September  1,  1932 

6}£%  First  and  Refunding  Mortgage  Bonds, 

(authorized  issue  $16,000,0001: 

Three-year  series  due  September  1,  1931  4,071,500.00 

•Ten-year  series  due  September  1,  1938,  with 
sinking  fund  requirements  of  $56,000  each 
May  1  and  November  1,  net  of  $44,500  in 
treasury  2,931,500.00 

"Twenty-year  series  due  September  1,  1948, 
with  sinking  fund  requirements  of  $43,000 
each  May  1  and  November  1,  net  of  $41,000 
in  treasury  3,960,000.00 

•November  1,  1930  sinking  fund  unpaid 


6*£%  Twenty-year  General  Mortgage  Bonds,  due 
September  1,  1948  (interest  to  be  paid  on  these 
bonds  only  in  the  event  and  for  such  period 
or  periods  that  the  Wardrnan  Realty  and  Con¬ 
struction  Company  shall  be  in  default  on  the 
payment  of  the  interest  on  its  6%%  Ten-year 
debentures,  due  September  1,  1938) 

Contingent  Liabilities: 

As  endorser  on  note  payable  of  Wardrnan  Realty 
and  Construction  Company  $550,000.00 

For  personal  property  taxes  prior  to  July  1928, 
aggregating  approximately  2,000.00 

552,000.00 


307  CAPITAL: 

Capital  Stock: 

25,000  shares  Class  A  and  75,000  shares  Class  B, 

•without  par  value,  at  stated  value 

Surplus  arising  from  appreciation  of  land,  build¬ 
ings,  furnishings  and  equipment  at  May  31, 

1928  ’  7,008,462.96 

Less,  excess  of  cost  of  certain  properties  over 

their  appraised  sound  value  at  May  31,  1928  456,638.67 


567,004.^)8 


4,726,750.j)0 

220,000.j)0 


10,963,000.^)0 


2,500,000.|00 


19,115,58661 


4,814,999161 


6,551,824.29 
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Deficit  from  operations: 

Balance,  January  1,  1931  3r 118,746.65 

Loss  for  the  two  months  ended  February  28, 

1931,  excluding  any  provision  for  the  valua¬ 
tion  of  any  assets  other  than  cash  and  ac¬ 
counts  receivable  from  guests  85,74738 

Balance,  February  28,  1931,  excluding  any  pro¬ 
vision  for  the  valuation  of  any  assets  other 

than  cash  and  accounts  receivable  from  guests  -  8,304, 494. 6S 

28,277,915.88 

(Note:  Figures  in  italics  are  red  in  original  copy.) 
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WARDMAN  REAL  ESTATE  PROPERTIES,  INC.  BALANCE  SHEET  AS 

OF  MARCH  31,  1931. 


ASSETS 

Cash  in  banks  and  on  hand 

Accounts  Receivable,  net  of  allowance  for  doubtful  accounts 
Inventories  of  drug  store  supplies,  foodstuffs,  etc. 

Due  from  Wardman  Realty  and  Construction  Company,  for 
balance  of  rental  of  properties,  net  of  allowance  for  probable 
loss 


87,109.79 

84,065.44 

26,676.49 


1.00 


Note  Receivable:  made  by  Hotels  Management 
and  Securities  Corporation,  collateralled  but 
subject  to  certain  priorities.  See  contingent 
liabilities  for  endorsements — contra  25,000.00 

Accrued  Interest  on  above  241.43 


Land,  Buildings,  Furnishings  and  Equipment  at 
values  as  appraised  by  Ford,  Bacon  &  Davis, 
Inc.,  Engineers,  as  of  May  31,  1928,  plus  addi¬ 
tions  since  then  at  cost  and  less  allowance  for 
subsequent  depreciation : 


Land 

Buildings 

Furnishings  and  Equipment 


8,996,662.00 

16,331,907.55 

1,332,337.51 


25,241.43 


26,660,907.06 


Cash  in  hands  of  agent  for  payment  of  sinking 
fund 

Cash  on  deposit  with  Trustee  for  land  released 
from  mortgage 

Deferred  Accounts: 

Prepaid  Insurance  59,808.43 

Prepaid  Sundry  Expenses  5,291.24 

Unamortized  bond  discount  and  refinancing 
expenses  640,366.37 

-  705,466.04 


500.30 

105.00 


27,590.072.55 

309  LIABILITIES  " 


Unsecured  Notes  and  Accounts  Payable,  trade 

creditors,  etc.  89,802.60 

Installment  Notes  Payable,  secured  by  liens  on 
equipment  costing  approximately  $195,000.  Due 
within  one  year 


20,484.38 
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Past  due  interest: 

First  Mortgage  Bonds  (due  March  1,  1031)  356,912.31 

Notes  Payable- -Unsecured  (due  March  1,  J031)  6,600.00 


A <  erued  A ccou n ts : 

Interest:  On  Trusts  91,112.28 

On  First  Mortgage  Bonds  60,570.56 

On  Notes  1,148.57 


Salaries,  wages  and  sundry  expenses 
Real  Estate  Taxes  (see  note) 
Personal  Property  Taxes 


152,831.41 

42,521.59 

71,480.52 

32,174.00 


Trusts  Payable: 

First  Trusts  3,838,000.00 

Second  Trusts  888,750.00 

($15,000  of  which  (past  due)  paid  in  April, 

1931.  $141,500  is  due  during  1931  and  the 

remainder  is  due  in  varying  amounts  during 
1932  to  1941,  inch  - 

6  V<j  %  First  and  Refunding  Mortgage  Bonds 
(Authorized  issue  $16,000,000) 


Three  Year  Series  due  September  1,  1931  4,071,500.00 

"Ten  Year  Series  due  September  1,  1938  with 
Sinking  Fund  requirements  of  $56,000  each 
May  1  and  November  1,  net  of  $44,500  in 
Treasury  2,931,500.00 

"Twenty  Year  Series  due  September  1,  1948 
with  sinking  fund  requirements  of  $43,000 
each  May  1  and  November  1,  net  of  $41,000 
in  treasury  3,960,000.00 

"November  1,  1930  sinking  Fund  unpaid 


6%  Unsecured  Soles,  due  September  1,  1932 

Twenty-Year  General  Mortgage  Bonds,  due 
Sept.  1,  1948  (Interest  to  be  paid  on  these 
bonds  only  in  the  event  and  for  such  period  or 
periods  that  the  Wardman  Realty  and  Con 
struction  Company  shall  be  in  default  on  the 
payment  of  the  interest  on  its  Ten-Year 

Debentures  due  September  1,  1938 

Contingent  Liabilities 

As  endorser  on  note  payable  of  Wardman 

Realty  and  Construction  Company  550,000.00 

For  personal  property  taxes  prior  to  July  1928, 

aggregating  about  2,000.00 


552,000.00 


310  CAPITAL 

Capital  Stock: 

25,000  shares  Class  A  and  75,000  shares  Class  B 
without  par  value,  at  stated  value 


363,512.31 


299.007.52 


4,726,750.00 


10,963,000.00 

220,000.00 


2,500,000.00 


19,182,556.81 


4,814,999.61 
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Surplus  arising  from  appreciation  of  land,  build¬ 
ings,  furnishings  and  equipment  at  May  31,  1928  7,008,462.96 
Less  excess  of  certain  properties  over  their 
appraised  sound  value  at  May  31,  1928  456,638.67 

-  6,551,824.29 

Deficit  from  operations  as  annexed  2,959,808.16 

27,590,072.55 

(Note:  Figures  in  italics  are  red  in  original  copy.) 

Note:  Accrued  real  estate  taxes  of  $71,480.52  stated  above  represent  the  ac¬ 
crual  for  January,  February  and  March  1931.  Real  Estate  taxes  in 
the  amount  of  $142,289.11  for  the  six  months  ending  June  30,  1931, 
became  due  and  payable  in  full  during  March  1931  but  were  not  paid. 
Penalty  accrues  from  April  1,  1931  at  the  rate  of  one  per  cent  per 
month  until  paid. 

April  16,  1931. 
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June  7th,  1933. 

Hon.  A.  Leftwich  Sinclair, 

Special  Master, 

Court  House, 

Washington,  D.  C. 


Dear  Sir: 

In  Re:  Central  Hanover  Bank  &  Trust  Company 
and  Frank  Wolfe,  Trustees,  vs.  Wardman 
Real  Estate  Properties,  Inc.,  Equity  No. 
53,117 ;  Randolph  P.  Compton  v.  Wardman 
Real  Estate  Properties,  Inc.,  Equity  No. 
53,180. 

i 

On  June  1,  1933,  by  decree  of  the  Supreme  Court  of  the 
District  of  Columbia  passed  by  Justice  Jennings  Bailey  in 
the  case  of  Margaret  Jean  Calvin  v.  Harry  Wardman  and 
others,  Equity  No.  51,662,  a  certified  copy  of  which  is  filed 
with  you  herewith,  the  Court  adjudicated  said  Margaret 
Jean  Calvin  to  be  a  creditor  of  the  above-mentioned  Ward- 
man  Real  Estate  Properties,  Inc.,  and  referred  her  said 
matter  to  you  as  Auditor  to  take  and  state  the  account. 
Said  Equity  cause  No.  51,662  is  now  pending  before  you  as 
such  Auditor  under  the  said  order  of  reference. 

On  behalf  of  said  Margaret  Jean  Calvin,  as  such  creditor 
of  the  Wardman  Real  Estate  Properties,  Inc.,  the  enclosed 
certified  copy  of  the  decree  in  Equity  cause  No.  51,662  is 
filed  as  proof  of  claim  in  the  above-mentioned  causes  which 
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have  been  referred  to  you  as  Special  Master.  When  \fou 
have  stated  the  account  in  Equity  No.  51,662  and  decree  lias 
been  entered  thereon,  it  will  be  filed  with  you  as  such  Spe¬ 
cial  Master  to  show  the  liquidated  amount  of  her  claim. f 
I  am  furnishing  a  copy  of  this  letter  and  of  the  enclosed 
order  in  Equity  No.  51,662  to  the  receivers  of  the  Wardn|an 
Real  Estate  Properties,  Inc.,  as  provided  in  the  order  of 
Justice  Proctor  passed  on  the  19th  day  of  April,  1933,  in  jthe 
above-mentioned  receivership  causes. 

Respectfully, 

EDWARD  S.  DUVALL. 

Copy  to  Julius  I.  Peyser  and 
J.  P.  Tumulty,  Receivers 
care  Douglas,  Obear  &  Douglas, 

Southern  Building,  Washington,  D.  C. 
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In  Equity. 

No.  53117. 


Filed  July  14,  1931 

Central  Hanover  Bank  and  Trust  Company,  a  Body  ()or- 
porate,  70  Broadway,  New  York,  and  Frank  Woi[fe, 
70  Broadway,  New  York,  Trustees,  Plaintiff ‘s, 

vs. 

Wardman  Real  Estate  Properties,  Inc.,  a  Body  Corporate, 

Defendant. 

Bill  of  Complaint  for  Foreclosure  of  Mortgage,  Appoint¬ 
ment  of  Receiver,  and  Other  Relief. 

To  the  Honorable  Justices  of  the  Supreme  Court  of  the 
District  of  Columbia,  holding  an  equity  court: 

Central  Hanover  Bank  and  Trust  Company,  a  corpora¬ 
tion  created  by  and  existing  under  the  laws  of  the  State  of 
New  York  and  a  citizen  of  said  State,  and  Frank  Wolf  2,  a 
citizen  of  the  State  of  New  York  and  a  resident  of  Merrick, 
County  of  Nassau,  State  of  New  York,  and  hereinafter  re¬ 
ferred  to  as  the  “plaintiffs,”  bring  this  their  bill  in  their 
capacity  as  Trustees,  as  hereinafter  set  forth,  against 
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Wardman  Real  Estate  Properties,  Inc.,  a  corporation  cre¬ 
ated  by  and  existing  under  the  laws  of  the  State  of  Mary¬ 
land  and  a  citizen  of  said  State. 

I.  The  plaintiff,  Central  Hanover  Bank  and  Trust  Com¬ 
pany,  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York,  having  its 
principal  office  for  the  transaction  of  business  in  the  City 
and  County  of  New  York,  State  of  New  York,  and  is  a  citi¬ 
zen  of  said  State. 

II.  Upon  information  and  belief,  the  defendant,  Ward- 
man  Real  Estate  Properties,  Inc.,  is  a  corporation  organ¬ 
ized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland,  having  its  principal  office  for  the  trans¬ 
action  of  business  in  the  City  of  Washington,  District  of 
Columbia,  and  is  a  citizen  of  said  State.  The  said  defen¬ 
dant  is  sued  in  its  own  right. 

313  III.  Heretofore,  on  or  about  the  27th  day  of  Sep¬ 
tember,  1928,  the  defendant,  Wardman  Real  Estate 
Properties,  Inc.,  for  its  lawful  corporate  purposes  and  in 
the  exercise  of  its  powers  under  the  laws  of  the  State  of 
Maryland,  and  in  accordance  with  resolutions  duly  passed 
and  adopted  by  its  stockholders  and  by  its  Board  of  Di¬ 
rectors  at  respective  meetings  thereof  duly  called  and  held, 
duly  authorized  the  issuance  of  its  bonds  to  an  aggregate 
principal  amount  not  exceeding  $16,000,000  at  any  one  time 
outstanding,  such  bonds  to  be  issued  in  one  or  more  series, 
to  be  determined  from  time  to  time  by  its  Board  of  Direc¬ 
tors,  except  as  to  the  first  three  series  then  provided  to 
consist  of  a  series  of  such  bonds  known  and  designated  as 
“First  and  Refunding  Mortgage  Gold  Bonds,  6x/>c/c  Se¬ 
ries  due  1931”  (hereinafter  called  Bonds  of  the  First  Se¬ 
ries)  in  an  aggregate  principal  amount  of  $4,000,000,  a  se¬ 
ries  of  such  bonds  known  and  designated  as  “First  and 
Refunding  Mortgage  Gold  Bonds,  6l/>%  Series  due  1938” 
(hereinafter  called  Bonds  of  the  Second  Series)  in  an  ag¬ 
gregate  principal  amount  of  $3,000,000,  and  a  series  of 
such  bond  known  and  designated  as  “First  and  Refund¬ 
ing  Mortgage  Gold  Bonds,  6%;%  Series  due  1948”  (herein¬ 
after  called  Bonds  of  the  Third  Series)  in  an  aggregate 
principal  amount  of  $4,000,000,  all  of  the  bonds  of  said 
three  series  to  be  dated  as  of  September  1,  1928,  and  to  be 
payable  on  the  first  day  of  September,  1931,  the  first  day 
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of  September,  1938,  and  the  first  day  of  September,  1^48, 
respectively,  unless  previously  redeemed,  purchased  ‘or 
the  Sinking  Fund  or  declared  due  as  therein  and  in  In* 
mortgage  securing  the  same  provided,  to  bear  interest  at 
the  rate  of  GVL»%  per  annum,  payable  semi-annually  on  die 
first  day  of  March  and  September  in  each  year  at  the  office 
of  Halsey,  Stuart  &  Company,  Inc*.,  in  the  City  of  Wv. 
York,  or  at  the  option  of  the  bearers  or  registered  holders 
thereof,  at  the  office  of  Halsey,  Stuart  &  Company,  Inc., jin 
the  City  of  Chicago,  Illinois,  and  to  be  payable,  both  as  to 
principal  and  interest,  in  gold  coin  of  the  United 
314  States  of  America,  of  or  equal  to  the  then  standard 
weight  and  fineness,  without  deduction  for  any  tax 
or  other  Governmental  charge  (except  succession  and  in¬ 
heritance  taxes  and  such  portion  of  any  United  States  Fed¬ 
eral  Income  Tax  as  shall  be  in  excess  of  two  per  cent  {-r/<) 
per  annum)  which  the  said  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  or  the  said  Halsey,  Stuart  &  Company,  Inc.,  or  the 
Trustees  under  the  mortgage  hereinafter  mentioned  m'gjh' 
be  required  or  permitted  to  pay  thereon  or  to  retain  there¬ 
from  by  virtue  of  any  present  or  future  law  or  ordinance 
or  requirement  of  the  United  States  of  America  or  of  any 
State,  County,  Municipality  or  other  taxing  authority 
therein.  Each  of  such  bonds  so  authorized  further  con¬ 
tained  the  provision  that  it  should  not  be  valid  or  become 
obligatory  for  any  purpose  until  the  said  bond  should  ha  re 

been  authenticated  bv  the  certificate  endorsed  thereon,  dnlv 

«  • 

signed  by  Central  Union  Trust  Company  of  New  York,  as 
Corporate  Trustee,  or  its  successor  in  the  trust. 

IV.  On  or  about  the  27th  day  of  September,  1928,  said 
Wardman  Real  Estate  Properties,  Inc.,  in  order  to  secure 
the  payment  of  the  principal  and  interest  of  the  said  bonds 
according  to  their  tenor  and  effect,  and  pursuant  to  ap¬ 
propriate  resolutions  duly  passed  and  adopted  by  its  stock¬ 
holders  and  by  its  Board  of  Directors  at  respective  meet¬ 
ings  thereof  dulv  called  and  held,  dulv  made  and  executed 
under  its  corporate  seal  and  delivered  to  Central  Union 
Trust  Company  of  New  York  and  the  said  Frank  Wolfe,  a> 
Trustees,  and  its  and  his  successors  and  assigns,  a  certain 
Indenture  of  Mortgage  and  Deed  of  Trust  bearing  date  as 
of  September  1,  1928,  known  as  its  First  and  Refunding 
Mortgage,  and  hereinafter  sometimes  referred  to  as  the 
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“mortgage.”  The  mortgage  was  duly  executed,  acknowl¬ 
edged  and  delivered  in  all  respects  in  conformity  with  law. 
Said  mortgage,  after  its  execution  and  delivery  as  afore¬ 
said,  was  duly  recorded  in  the  City  of  Washington,  District 
of  Columbia  on  the  27th  day  of  September,  1928, 

315  among  the  land  records  of  the  District  of  Columbia 
in  Liber  6227  at  folio  45  et  seq.,  as  provided  by  law, 

the  said  City  of  Washington,  District  of  Columbia  being 
the  City  and  District  wherein  the  said  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  had  at  the  time  its  principal  place  of 
business,  and  being  the  City  and  District  wherein  all  of  the 
properties  mentioned  and  described  in  said  mortgage  were 
situate.  A  copy  of  said  mortgage  is  hereto  attached, 
marked  “Exhibit  A”  and  hereby  made  a  part  hereof. 

In  and  by  said  mortgage  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  granted,  bargained,  sold,  aliened,  remised,  re¬ 
leased,  conveyed,  warranted,  pledged,  mortgaged,  hypothe¬ 
cated,  effected,  enfeoffed,  confirmed,  assigned,  transferred 
and  set  over  unto  Central  Union  Trust  Company  of  New 
York  and  the  said  Frank  Wolfe,  as  Trustee,  and  its  and 
his  successors  and  assigns  in  the  trust  thereby  created,  the 
premises  and  property  described  in  said  mortgage,  situate 
in  the  City  of  Washington,  District  of  Columbia,  as  more 
fully  appears  by  the  exhibit  hereto  attached  marked  “Ex¬ 
hibit  A.” 

V.  On  or  about  the  20th  day  of  April,  1929,  the  said 
Wardman  Real  Estate  Properties,  Inc.,  in  order  further 
to  secure  the  payment  of  the  principal  and  interest  of  the 
bonds  issued  and  to  be  issued  under  the  said  mortgage  ac¬ 
cording  to  their  tenor  and  effect,  and  pursuant  to  appro¬ 
priate  resolutions  of  its  Board  of  Directors,  duly  made  and 
executed  under  its  corporate  seal  and  delivered  to  the  said 
Central  Union  Trust  Company  of  New  York  and  the  said 
Frank  Wolfe,  as  Trustees,  and  its  and  his  successors  and 
assigns  in  the  trust,  a  certain  supplemental  indenture  of 
mortgage  and  Deed  of  Trust  bearing  date  as  of  April  20, 
1929,  and  hereinafter  sometimes  referred  to  as  the  “sup¬ 
plemental  mortgage.”  The  supplemental  mortgage  was 
duly  executed,  acknowledged  and  delivered  in  all  respects 
in  conformity  with  law.  Said  supplemental  mortgage, 
within  ten  days  after  its  execution,  acknowledge- 

316  ment  and  delivery,  as  aforesaid,  was  duly  recorded 
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in  the  City  of  Washington,  District  of  Columbia  on 
the  30th  day  of  April,  1929,  among  the  land  records  of  the 
District  of  Columbia  in  Liber  6316  at  folio  269  et  seq.  as 
provided  by  law,  the  said  City  of  Washington,  District  of 
Columbia  being  the  City  and  District  wherein  the  said 
Wardman  Real  Estate  Properties,  Inc.,  had  at  the  time  its 
principal  place  of  business,  and  being  the  City  and  Dis¬ 
trict  wherein  all  the  properties  mentioned  and  described  in 
said  supplemental  mortgage  were  located.  A  copy  of  said 
supplemental  mortgage  is  hereto  attached,  marked  “Ex¬ 
hibit  B”  and  hereby  made  a  part  hereof. 

In  and  by  said  supplemental  mortgage  said  Wardman 
Real  Estate  Properties,  Inc.  granted,  bargained,  sold,  war¬ 
ranted,  pledged,  mortgaged,  hypothecated,  effected,  con¬ 
firmed,  assigned,  transferred  and  set  over  unto  the  said 
Central  Union  Trust  Company  of  New  York  and  the  said 
Frank  Wolfe,  as  Trustees,  and  its,  his  and  their  successors 
and  assigns  in  the  trust,  the  property  described  in  said 
supplemental  mortgage  located  in  the  City  of  Washington, 
District  of  Columbia,  as  more  fully  appears  by  the  Exhibit 
hereto  attached,  marked  “Exhibit  B.” 

VI.  The  said  Central  Union  Trust  Company  of  Now 
York  was,  at  the  time  of  said  convevanee  and  transfer,  dulv 
authorized  and  empowered  to  hold  in  trust  the  property 
conveyed  and  transferred  to  it  and/or  its  co-Trustee  as 
above  set  forth,  and  to  accept  and  execute  the  trust  ex¬ 
pressed  and  declared  in  the  said  mortgage  and  in  the  said 
supplemental  mortgage,  and  the  said  Trustees  duly  Ac¬ 
cepted  the  trusts  created  by  the  said  mortgage  and  the 
said  supplemental  mortgage  and  did  join  in  the  execution 
thereof  to  evidence  such  acceptance. 

VII.  On  or  about  May  15,  1929,  the  said  Central  Union 
Trust  Company  of  New  York  merged  into  itself  the  Han¬ 
over  Bank  of  the  City  of  New  York,  a  banking  cor- 

317  poration  then  duly  organized  and  existing  under  the 
laws  of  the  State  of  New  York,  and  became  Central 
Hanover  Bank  and  Trust  Company  and  by  reason  of  said 
merger  and  pursuant  to  Section  18  of  Article  XV  of  said 
mortgage  (reference  to  which  is  hereby  made)  became  and 
was  and  still  is  the  Corporate  Trustee  under  said  mort¬ 
gage,  duly  authorized  and  empowered  to  hold  in  trust  the 
property  conveyed  and  transferred  in  the  trusts  as  above 
set  forth,  and  to  accept  and  execute  the  aforesaid  trusts. 
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VIII.  Plaintiffs  are  informed  and  believe  that  since  the 
date  of  said  mortgage  the  mortgagor  company  has  acquired 
certain  other  property,  rights  and  interests  which  have 
become  subject  to  the  lien  of  said  mortgage,  and  for  the 
proper  protection  and  enforcement  of  the  rights  of  the 
holders  of  bonds  and  coupons  secured  by  said  mortgage,  it 
is  necessary  for  the  mortgagor  company  to  account  to  the 
plaintiffs  in  this  suit  for  all  property,  rights  and  interests 
owned  by  the  mortgagor  company  at  the  date  of  the  execu¬ 
tion  and  delivery  of  said  mortgage  and  for  all  property, 
rights  and  interest  subsequently  acquired  by  the  mortgagor 
company  in  order  that  the  said  property,  rights  and  inter¬ 
ests,  or  so  much  thereof  as  is  subject  to  the  lien  of  said 
mortgage,  may  be  so  declared  and  decreed  by  this  Honor¬ 
able  Court. 

IX.  Subsequent  to  the  execution  and  delivery  of  said 
mortgage  and  in  pursuance  of  the  provisions  thereof  there 
has  been  duly  released  from  the  lien  thereof  a  portion  of 
Lot  No.  2  in  Square  No.  2106  in  Harry  Wardman  and 
Thomas  P.  Boone’s  subdivision  of  part  of  “Pretty  Pros¬ 
pect,’’  referred  to  in  Granting  Clause  Sixth  of  the  mort¬ 
gage,  said  portion  of  said  Lot  No.  2  being  described  as 
follows : 

“Part  of  Lot  Two  (2)  in  Square  Twenty-one  hundred 
and  six  (2106)  in  Harry  Wardman  and  Thomas  P.  Bones 
Subdivision,  as  per  plat  recorded  in  Liber  No.  68  folio  05 
of  the  Records  of  the  Office  of  the  Surveyor  of  the  Dis¬ 
trict  of  Columbia  described  as  follows:  Beginning  for  the 
same  on  the  Westerly  line  of  Connecticut  Avenue  at  the 
most  Northerly  corner  of  said  lot,  and  running  thence 
318  South  Twelve  (12)  degrees  Forty-eight  (48)  minutes 
Thirty-five  (35)  seconds  West  with  the  West  line 
thereof,  Twenty-seven  and  thirty-eight  hundredths  (27.38) 
feet  to  the  Northerly  line  of  Devonshire  Place,  as  dedi¬ 
cated  and  shown  on  plat  recorded  in  Liber  86  folio  30  of 
the  aforesaid  Surveyor’s  Office  Records;  thence  North 
Sixty-five  (65)  degrees  Thirty -four  (34)  minutes  East  with 
a  prolongation  of  said  Northerly  line,  Sixteen  and  fifty- 
seven  hundredths  (16.57)  feet  to  said  line  of  said  Avenue; 
thence  North  Twenty-four  (24)  degrees  Twenty-six  (26) 
minutes  West  with  said  Avenue  Tw’enty-one  and  eight 
tenths  (21.8)  feet  to  the  place  of  beginning.’’ 
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On  or  about  May  26,  1931,  the  property  known  as  High¬ 
lands  Apartments,  described  in  Granting  Clause  Fourth  of 
said  mortgage,  was  sold  by  National  Savings  and  Trust 
Company,  trustee,  upon  the  foreclosure  of  an  underlying 
mortgage  or  deed  of  trust  on  said  property  from  Harry 
Wardman,  Thomas  P.  Bones  and  James  D.  Hobbs,  as  joint 
tenants,  to  said  National  Savings  and  Trust  Company, 
Trustees,  dated  October  7,  1927. 

X.  The  said  mortgage  was  and  is  the  proper  act  and 
deed  of  the  said  Wardman  Real  Estate  Properties,  Inc*., 
and  was  authorized,  made  and  delivered  in  all  respects  in 
conformity  with  law,  and  the  same  was  and  is  a  valid  con¬ 
veyance,  assignment  and  pledge  of  the  mortgaged  prop¬ 
erty  for  the  purposes  therein  stated,  and  is  a  valid  agree¬ 
ment,  binding  upon  the  mortgagor  company  and  the  sad 
Central  Hanover  Bank  and  Trust  Company  and  said  Frank 
Wolfe,  and  now  constitutes  a  valid  and  subsisting  lien  upon 
the  mortgaged  property  therein  described  and/or  referred 
to,  except  as  set  forth  in  Paragraph  IX  hereof,  and  upon 
so  much  of  the  property  referred  to  in  Paragraph  Vlt I 
hereof  as  may  be  decreed  to  be  subject  to  the  lien  of  sai|d 
mortgage. 

XI.  The  said  supplemental  mortgage  was  and  is  tlije 
proper  act  and  deed  of  said  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  and  was  authorized,  made  and  delivered  in  a|l 
respects  in  conformity  with  law,  and  the  same  was  and  ijs 
a  valid  conveyance,  assignment  and  pledge  of  the  property 
therein  described  and/or  referred  to,  and  is  a  valid  agree¬ 
ment,  binding  upon  said  mortgagor  company  an  1 

319  the  said  Central  Hanover  Bank  and  Trust  Company 
and  said  Frank  Wolfe,  and  now  constitutes  a  valid 
and  subsisting  lien  upon  the  property  therein  describe^ 
and/or  referred  to,  in  accordance  with  the  provisions  o^' 
said  supplemental  mortgage. 

XII.  Upon  the  execution  and  delivery  of  said  mortgagej, 
said  Wardman  Real  Estate  Properties,  Inc.  duly  made  and 
executed  $4,000,000  principal  amount  of  Bonds  of  the  Firs  t 
Series  $3,000,000  principal  amount  of  Bonds  of  the  Second 
Series,  $4,000,000  principal  amount  of  Bonds  of  the  third 
Series.  Thereafter  Wardman  Real  Estate  Properties,  Inc. 
for  its  lawful  corporate  purposes  and  in  the  exercise  of  its 
powers  under  the  laws  of  the  State  of  Maryland,  and  ii 


256  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC. 

accordance  with  resolutions  duly  passed  and  adopted  by  its 
Board  of  Directors  at  meetings  thereof  duly  called  and 
held,  from  time  to  time  duly  made  and  executed  an  addi¬ 
tional  $159,500  principal  amount  of  Bonds  of  the  First 
Series,  an  additional  $97,000  principal  amount  of  Bonds  of 
the  Second  Series  and  an  additional  $93,500  principal 
amount  of  Bonds  of  the  Third  Series.  The  aggregate  prin¬ 
cipal  amount  of  said  bonds  so  executed  was  therefore 
$11,350,000  of  which  $4,159,500  were  Bonds  of  the  First 
Series,  $3,097,000  were  Bonds  of  the  Second  Series  and 
$4,093,500  w’ere  Bonds  of  the  Third  Series.  All  of  said 
Bonds  were  duly  authenticated  by  the  certificate  endorsed 
thereon  being  duly  signed  by  Central  Union  Trust  Company 
of  New  York  or  Central  Hanover  Bank  and  Trust  Com¬ 
pany,  and  all  of  said  bonds,  as  plaintiffs  are  informed  and 
believe,  were  duly  issued  by  the  said  Wardman  Real  Estate 
Properties,  Inc.,  for  a  valid  consideration  and  in  accor¬ 
dance  with  the  provisions  of  said  mortgage. 

Of  said  $11,350,000  principal  amount  of  Bonds  so  issued 
as  aforesaid,  $387,000  principal  amount  thereof  have  been 
retired  as  follows : 

$88,000  principal  amount  of  Bonds  of  the  First 
320  Series  ■were  retired  and  cancelled  upon  the  issue  of 
$44,000  principal  amount  of  Bonds  of  the  Second 
Series  and  $44,000  principal  amount  of  Bonds  of  the  Third 
Series,  in  lieu  thereof ; 

$165,500  principal  amount  of  Bonds  of  the  Second  Series 
were  retired  and  cancelled  through  operation  of  the  Sink¬ 
ing  Fund  provided  for  Bonds  of  the  Second  Series ;  and 

$133,500  principal  amount  of  Bonds  of  the  Third  Series 
wTere  retired  and  cancelled  through  the  operation  of  the 
Sinking  Fund  provided  for  Bonds  of  the  Third  Series, 
leaving  an  aggregate  principal  amount  of  $4,071,500  of 
Bonds  of  the  First  Series,  an  aggregate  principal  amount 
of  $2,931,500  of  Bonds  of  the  Second  Series  and  an  aggre¬ 
gate  principal  amount  of  $3,960,000  of  bonds  of  the  third 
series,  or  an  aggregate  principal  amount  of  $10,963,000  of 
bonds  of  all  three  series,  not  outstanding  in  the  hands  of 
divers  persons,  firms  and/or  corporations  w’ho  are  now*  the 
owmers  and  holders  thereof  for  value,  all  of  w’hich  said 
bonds  have  been  and  now  are  the  lawfully  created,  valid 
and  enforceable  obligations  of  Wardman  Real  Estate  Prop- 
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erties,  Inc.  and  entitled  to  the  security  of  said  mortgage 
and  said  supplemental  mortgage. 

XIII.  In  and  by  Article  XII  of  said  mortgage,  it  is  pro¬ 
vided,  among  other  things,  as  follows  (the  word  “Bonds” 
referring  to  the  bonds  issued  under  and  secured  by  said 
mortgage,  and  the  words  “Corporate  Trustee”  referring 
to  the  said  Central  Union  Trust  Company  of  New  York  or 
Central  Hanover  Bank  and  Trust  Company) : 

“Section  1.  In  case  one  or  more  of  the  following  events, 
herein  called  ‘events  of  default’,  shall  happen,  that  is  to 
say  (a)  default  shall  be  made  in  the  payment  of  the  prin¬ 
cipal  of  any  of  the  Bonds,  or  any  part  thereof,  when  and  as 
the  same  shall  become  due  and  payable,  whether  at  t  lie 
date  of  maturity  therein  named,  by  proceedings  for  re¬ 
demption  or  otherwise  as  therein  or  herein  provided  (  j) 
default  shall  be  made  in  the  payment  of  the  prin- 
321  cipal  of  any  of  the  underlying  bonds  outstanding  lin 
the  hands  of  the  public,  or  any  part  thereof,  when 
and  as  the  same  shall  become  due  and  payable,  or  (12) 
default  shall  be  made  in  the  payment  of  the  interest  on 
the  bonds  hereby  secured,  or  any  of  them,  as  and  when 
the  same  shall  become  due,  and  anv  such  default  shall  con- 
tinue  for  a  period  of  thirty  days,  or  (d)  default  shall  fye 
made  in  the  payment  of  the  sums,  or  any  of  them,  pro¬ 
vided  herein  or  in  any  supplemental  indenture  for  the  pur¬ 
poses  of  any  sinking  fund  or  sinking  funds  with  respect  ^o 
anv  series  of  Bonds  for  which  a  sinking  fund  is  provide  jl, 
and  such  default  shall  continue  for  a  period  of  sixty  days, 
or  (e)  default  shall  be  made  in  the  due  observance  or  per¬ 
formance  of  any  other  of  the  covenants,  promises  or  agree¬ 
ments  on  the  part  of  the  Company  contained  herein  or  in 
the  Bonds  or  in  any  supplemental  indenture,  or  referred 
to  herein  or  therein,  to  be  kept  and  performed  (except 
those  contained  in  section  8  of  Article  II  hereof),  and  any 
such  default  or  defaults  shall  continue  for  a  period  of 
sixty  days  after  written  notice  thereof  from  the  Corpo¬ 
rate  Trustee,  or  from  the  holders  of  twenty-five  per  cenjt, 
in  amount  of  the  Bonds  then  outstanding,  shall  havje 
been  delivered  to  the  Company,  or  (f)  by  the  decree  of  a 
court  of  competent  jurisdiction,  the  Company  shall  be 
adjudicated  a  bankrupt,  or,  by  order  of  such  a  court, 
a  receiver  or  receivers  shall  be  appointed  of  the  prop- 
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erty  of  the  Company  upon  the  application  of  any  cred¬ 
itor  in  an  insolvency  or  bankruptcy  proceeding  or  other 
creditor’s  suit,  and  any  such  decree  or  order  shall  have 
continued  unstayed  on  appeal,  or  otherwise,  and  in  effect 
for  a  period  of  thirty  days,  or  (g)  the  company  shall  file  a 
petition  in  voluntary  bankruptcy  or  shall  make  an  assign¬ 
ment  for  the  benefit  of  creditors  or  shall  consent  to  or  not 
contest  the  appointment  of  a  receiver  or  receivers  of  all  or 
any  substantial  part  of  its  property,  or  (h)  the  affairs  of 
the  Company  shall,  without  the  consent  of  the  Cor- 
322  porate  Trustee  (which  may  be  given  or  withheld  in 
its  absolute  discretion  without  liability  to  any  one), 
be  place  directly  or  indirectly  in  the  control  of  any  commit¬ 
tee  of  creditors;  then  and  in  any  such  case  the  Corporate 
Trustee  may,  and  upon  the  request  in  writing  of  the  holders 
of  at  least  twenty-five  per  cent  in  amount  of  the  Bonds  at 
the  time  outstanding,  shall,  by  written  notice  to  the  Com¬ 
pany,  declare  the  principal  of  all  the  Bonds  hereby  secured, 
together  with  all  accrued  and  unpaid  interest  thereon,  due 
and  payable,  and  the  same  shall  thereupon  become  immedi¬ 
ately  due  and  payable,  anything  in  this  mortgage  or  in  the 
Bonds  outstanding  hereunder  contained  to  to  the  contrary 
notwithstanding:  •••**•• 

“Section  3.  In  case  one  or  more  of  the  events  of  default 
shall  happen  and  be  continuing,  the  Trustees  may,  and 
upon  being  requested  in  writing  by  the  holders  of  at  least 
twent-five  per  cent,  in  amount  of  said  Bonds  then  outstand¬ 
ing,  and  upon  being  properly  i-denmified  against  costs  and 
expenses  which  may  be  incurred  by  acting  in  pursuance  of 
such  request,  shall  #  *  *  (2)  proceed  by  suit,  or  suits  at 
law'  or  in  equity,  as  the  Corporate  Trustee  may  be  advised 
by  counsel,  to  enforce  the  payment  of  said  Bonds  and/or 
the  interest  thereon,  and  to  foreclose  this  mortgage,  and 
to  sell  the  mortgaged  property  under  the  judgment  or 
decree  of  any  court  or  courts  of  competent  jurisdiction. 
The  rights  of  entry  or  sale  hereinbefore  conferred  upon  the 
Trustees  or  either  of  them  are  intended  as  cumulative  rem¬ 
edies,  and  shall  not  be  deemed  to  deprive  the  Trustees  or 
either  of  them  of  any  legal,  equitable  or  statutory  remedy  or 
remedies  by  judicial  proceedings  appropriate  to  enforce 
the  conditions,  covenants  and  terms  of  this  mortgage;  and 
the  employment  of  any  remedy  hereunder,  or  otherwise, 
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shall  not  prevent  the  concurrent  employment  of  any  other 
appropriate  remedy  or  remedies  now  or  hereafter  exist¬ 
ing. 

“Section  4.  In  case  the  Trustees  or  either  of  them  shall 
proceed  by  suit  or  suits  at  law  or  in  equity  after  ce- 

323  fault,  as  above  provided,  the  Trustee  or  Trustees,  as 
the  case  may  be,  shall  be  entitled  to  have  the  mort¬ 
gaged  property  sold  by  a  judicial  sale  under  the  order  or 
decree  of  a  court  or  courts  of  competent  jurisdiction,  for  or 
toward  the  satisfaction  of  the  principal  and  interest  due  or 
owing  on  the  then  outstanding  Bonds,  issued  under  or  en¬ 
titled  to  the  benefit  of  the  security  of  this  mortgage,  and 
for  the  enforcement  of  the  rights,  liens  and  securities  of 
the  Trustees  and  the  bondholders,  and  shall  be  entitled, 
pending  any  such  suit  or  proceedings,  to  a  receivership  of 
the  franchises  and  properties  and  of  the  rents,  earnings, 
revenues,  issues,  profits,  and  income  of  the  Company, 
whether  the  mortgaged  property  shall  or  shall  not  be  ade¬ 
quate  and  sufficient  to  pay  and  satisfy  the  Bonds  then  out¬ 
standing.  And  the  Company,  for  itself,  its  successors  ai|d 
assigns,  hereby  agrees  to  waive,  and  does  hereby  abso¬ 
lutely  and  irrevocably  waive  and  relinguish  the  benefit  ai|d 
advantage  of  any  and  all  valuation,  stay,  appraisement,  re¬ 
demption  or  extension  law  or  laws  now  existing,  or  which 
may  hereafter  be  passed  by  any  State  or  by  the  District  of 
Columbia,  or  by  the  United  States  which,  but  for  this  pro¬ 
vision,  agreement  and  waiver,  might  be  applicable  to  any 
sale  under  the  provisions  of  this  mortgage  or  the  order 
of  decree  of  any  court  or  courts.” 

“Section  6.  At  any  sale  of  the  mortgaged  property 
whether  made  by  virtue  of  the  powers  hereinbefore  granted 
or  by  judicial  authority,  the  same  may  be  sold  in  one  parcel 
as  an  entirety,  or  in  such  parts  as  the  Corporate  Trustee 
shall  determine  or  as  the  holders  of  at  least  a  majority  in 
principal  amount  of  the  Bonds  then  outstanding  hereunder 
shall  request  and  specify  in  a  written  instrument  executed 
by  such  holders.  *  *  *” 

XIV.  According  to  the  tenor  of  the  Bonds  of  the  First 
Series,  Bonds  of  the  Second  Series  and  Bonds  of  the  Third 
Series,  and  of  the  coupons  appurtenant  thereto,  and 

324  according  to  the  tenor  of  the  mortgage,  a  semi-an¬ 
nual  instalment  of  interest  at  the  rate  of  6V*>%  pbr 
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annum  became  due  and  payable  on  March  1,  1931,  and 
plaintiffs  are  informed  and  believe  that  demand  was  duly 
made  at  one  of  the  places  named  in  the  mortgage  and  in 
the  bonds  for  the  payment  of  said  instalment  of  interest, 
or  some  part  thereof.  Plaintiffs  are  further  informed 
and  believe  that  at  the  same  time,  offer  was  made  to 
surrender  the  coupons  representing  the  interest  then 
due  upon  the  outstanding  bonds,  or  some  of  them,  upon 
payment  of  the  sums  due  thereon,  but  that  payment  of 
said  instalment  of  interest  was  refused,  and  that  neither 
on  the  date  of  the  maturity  of  such  instalment  of  interest 
nor  at  any  other  time  did  the  mortgagor  company,  Ward- 
man  Real  Estate  Properties,  Inc.,  or  anyone  else  on  its  be¬ 
half  provide  at  the  place  where  such  instalment  of  interest 
was  payable  or  elsewhere  any  funds  with  which  to  pay 
said  instalment  of  interest  or  any  part  thereof,  and  that  no 
part  of  said  instalment  of  interest  has  been  paid,  but  that 
the  mortgagor  company  thereupon  defaulted  in  the  pay¬ 
ment  of  said  instalment  of  interest  and  that  such  default 
still  continues.  The  amount  of  the  instalment  of  interest 
in  respect  of  which  default  was  made  as  aforesaid  is  the 
sum  of  $356,297.50.  Said  default  in  the  payment  of  the  in¬ 
stalment  of  interest  has  continued  for  a  period  of  more 
than  thirty  days  and  constitutes  an  event  of  default  under 
the  mortgage. 

Plaintiffs  are  informed  and  believe  that  the  mortgagor 
company  has  also  defaulted  in  the  payment  of  the  Sinking 
Fund  instalments  due  November  1,  1930,  and  May  1,  1931, 
respectively  in  the  Sinking  Fund  provided  in  the  mortgage 
for  Bonds  of  the  second  Series,  and  in  the  payment  of  the 
Sinking  Fund  instalments  due  November  1,  1930,  and  May 
1,  1931,  respectively,  in  the  Sinking  Fund  provided  in  the 
mortgage  for  Bonds  of  the  Third  Series.  Each  of  said 
defaults  has  continued  for  a  period  of  more  than 
325  sixty  days  and  constitutes  an  event  of  default  under 
the  mortgage. 

XV.  On  or  about  July  11,  1931,  default  having  been  made 
by  the  mortgagor  company,  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  in  the  payment  of  the  instalment  of  interest  on 
the  bonds  of  the  First  Series,  Bonds  of  the  Second  Series 
and  Bonds  of  the  Third  Series,  due  March  1,  1931,  and  such 
default  having  continued  for  a  period  of  thirty  days,  the 
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plaintiff,  Central  Hanover  Bank  and  Trust  Company,  as 
Corporate  Trustee,  declared  the  principal  of  such  bonds, 
together  with  all  accrued  and  unpaid  interest  thereon,  im¬ 
mediately  due  and  payable,  and  demand  was  duly  made  qn 
said  date  at  one  of  the  places  named  in  the  mortgage  and 
in  the  bonds  upon  the  mortgagor  company  for  the  payment 
of  said  principal  and  for  the  payment  of  the  foregoing  in¬ 
stalment  of  interest  due  March  1,  1931,  together  with  in¬ 
terest  on  said  principal  and  on  said  instalment  of  interes  t 
from  March  1,  1931  at  the  rate  of  6V*>%  per  annum,  but 
said  demand  was  refused  and  no  part  of  said  principal  or 
interest  has  been  paid,  but  the  mortgagor  company  there¬ 
upon  defaulted  in  the  payment  of  the  principal  and  inter¬ 
est  of  said  bonds  and  such  default  still  continues.  The 
amount  of  the  principal  of  the  bonds  in  respect  of  which 
default  was  made  by  the  mortgagor  company,  as  aforesaid, 
in  the  sum  of  $10,963,000. 

XVI.  There  are  now  due  and  owing  from  the  mortgagor 
company,  Wardman  Real  Estate  Properties,  Inc.,  to  the 
plaintiffs  and  to  the  owners  and  holders  of  the  bonds,  the 
following  amounts,  to-wit: 

Instalment  of  interest  due  March  1,  1931  $356,297.50 

together  with  interest  thereon  from  March  1,  1931. 
Principal  of  the  bonds  10,963,000.00 

together  with  interest  thereon  from  March  1,  1931. 

326  XVII.  Upon  information  and  belief,  the  incom|e 
and  revenues  of  said  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  are  and  will  be  insufficient  to  pay  and  discharge 
its  indebtedness  now  due  and  owing  by  it  and  the  said  com¬ 
pany  has  no  resources  with  which  to  provide  for  the  pay¬ 
ment  of  said  indebtedness;  that  the  property  of  said  com¬ 
pany,  unless  conserved  and  maintained,  subject  to  the  lien 
of  said  mortgage  and  of  said  supplemental  mortgage,  is  or 
will  be  inadequate  and  insufficient  to  pay  and  satisfy  the 
bonds  now  outstanding  as  aforesaid,  with  interest  thereof 
as  above  stated,  and  the  same  will  deteriorate  and  become 
of  little  or  no  value,  consisting  as  it  does  chiefly  of  im¬ 
proved  real  estate,  furniture  and  furnishings  and  other 
property  thereto  appurtenant,  unless  the  same  shall  be 
maintained  and  preserved  and  kept  safe  from  damage  by 
the  elements  and  decay  and  trespass,  and  that  such  maim 
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tenance,  preservation  and  safekeeping  by  the  protection  of 
this  Honorable  Court  is  expedient  and  necessary. 

XVIII.  No  proceedings  have  been  had  at  law  or  in  equity 
by  the  plaintiffs  for  the  collection  or  enforcement  of  said 
mortgage  debt  or  any  part  thereof  save  only  this  suit,  and 
the  plaintiffs  have  no  adequate  relief  at  law  and  the  relief 
to  which  they  are  entitled  can  only  be  granted  by  a  court  of 
equity. 

XIX.  By  reason  of  the  premises,  plaintiffs,  as  Trustees 
under  the  said  mortgage  and  supplemental  mortgage,  are 
unable  adequately  to  execute  the  said  trusts  in  the  manner 
specified  and  provided  in  and  by  said  mortgage  and  sup¬ 
plemental  mortgage  respectively,  without  the  aid  and  inter¬ 
position  of  this  Honorable  Court,  sitting  in  equity,  nor  can 
such  trusts  be  executed,  as  plaintiffs  are  advised  and  al¬ 
lege,  and  the  rights  of  all  the  parties  in  interest  be  ascer¬ 
tained  and  fully  protected  otherwise  than  by  a  judicial  sale 
of  all  the  property  covered  by  and  embraced  by  said  mort¬ 
gage  and  supplemental  mortgage  respectively. 

327  Wherefore,  the  premises  considered,  and  being 
without  a  full,  adequate  and  complete  remedy  at  law*, 
plaintiffs  pray: 

1.  That  the  defendant  named  in  the  caption  to  this  bill  be 
served  with  process  and  be  required  to  answer  the  exigen¬ 
cies  of  this  bill. 

2.  That  a  decree  may  be  entered  herein  determining  that 
said  mortgage  dated  as  of  September  1,  1928  and  said  sup¬ 
plemental  mortgage  dated  as  of  April  20,  1929,  under  which 
these  plaintiffs  are  Trustees,  take  precedence  over  any  and 
all  other  liens  and  interests  of  any  and  all  other  parties  who 
may  assert  liens  upon  or  interest  in  the  property  and  as¬ 
sets  mentioned  and  described  in  the  bill  of  complaint. 

3.  That  said  mortgage  and  supplemental  mortgage 
under  which  these  plaintiffs  are  Trustees,  may  by  decree 
of  this  Court  be  foreclosed  and  that  the  land  and  premises 
therein  described,  together  with  the  improvements,  fur¬ 
nishings,  fixtures,  fittings  and  property  of  every  sort  de¬ 
scribed  in  said  indentures,  be  authorized  by  decree  of  this 
Court  to  be  sold  by  these  plaintiffs  as  such  Trustees,  free 
and  clear  of  the  interests  and  claims  of  all  other  persons, 
after  advertisement  and  upon  the  terms  provided  in  said 
indentures,  and  that  the  proceeds  of  sale  may  be  applied 
as  in  said  indentures  provided 
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First.  To  the  payment  of  all  taxes,  assessments  and 
any  liens  which  may  exist  prior  to  the  lien  of  said  mortgage 
and  supplemental  mortgage,  and  of  the  costs  and  expenses 
of  said  sale  and  of  a  reasonable  compensation  to  these 
plaintiffs  as  Trustees,  their  agents,  servants  and  counsel, 
and  of  all  expenses,  liabilities  and  advances,  made  or  in¬ 
curred  by  them  under  said  indentures  and  in  this  suit; 

Second.  To  the  payment  of  the  whole  amount  of  the 
principal  and  interest  which  shall  then  be  owing  and  un¬ 
paid  upon  the  bonds,  or  any  of  them  secured  by  said  moijt- 
gage  and  supplemental  mortgage,  with  interest  at  the  same 
rate  as  is  expressed  in  the  bonds  on  the  overdue 
328  principal  and  installments  of  interest,  and  in  case 
such  proceeds  shall  be  insufficient  to  pay  in  full  the 
whole  amount  so  due  and  unpaid  upon  the  said  bonds,  then 
to  the  payment  of  such  principal  and  interest  ratably  with¬ 
out  preference  or  priority  of  principal  over  interest,  or  of 
interest  over  principal,  or  of  any  installment  of  interest 
over  anv  other  installment  of  interest. 

Third.  Any  surplus  remaining  to  be  held  and  undistrib¬ 
uted  under  the  order  of  this  Court  to  the  mortgagor  or  l:o 
whomsoever  shall  be  lawfully  entitled  thereto. 

4.  That  should  the  proceeds  of  said  sale  not  prove  suffi¬ 
cient  to  pay  said  indebtedness,  interest  and  costs,  these 
plaintiffs  may  have  a  decree  against  the  defendant,  Ward- 
man  Real  Estate  Properties,  Inc.,  for  the  deficiency. 

5.  That  a  receiver  or  receivers  be  appointed  of  all  the 
properties  and  premises  of  every  kind  and  description, 
whatsoever  and  wheresoever  situated,  belonging  to  the  said 
defendant,  Wardman  Real  Estate  Properties,  Inc.,  and  cov¬ 
ered  by  and  embraced  in  said  mortgage  and  supplemental 
indenture  (other  than  cash  pledged  with  and  in  the  posses¬ 
sion  of  Central  Hanover  Bank  and  Trust  Co.  as  Corpora  :e 
Trustee)  with  full  power  and  authority  forthwith  to  take 
possession  of,  conserve,  manage,  operate  and  control  said 
properties  and  premises,  to  continue  the  operation  of  the 
business  carried  on  in  said  properties  as  going  enterprises, 
to  make  leases  in  connection  therewith,  to  make  repairs 
thereon,  to  incur  expenses  for  the  upkeep  and  management 
thereof,  to  employ  agents,  servants  and  counsel,  and  ro 
apply  any  moneys  coming  into  his  or  their  possession  as 
such  receiver  or  receivers  in  so  far  as  may  be  necessary  io 
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the  expenses  of  operation  and  upkeep,  and  such  other 
charges  as  may  be  incurred  in  operation  and  managing  said 
properties,  subject  to  the  order  of  this  Court;  that  said 
receiver  or  receivers  be  authorized  to  institute,  pros- 
329  ecute  and  defend  suits  at  law  or  in  equity  for  the 
recovery  or  protection  of  the  mortgaged  properties 
and  premises;  that  the  rents,  profits,  revenues  and  income 
of  the  mortgaged  properties  and  premises  be  impounded 
for  the  sole  use  and  benefit  of  the  plaintiffs  and  of  the 
holders  of  the  bonds;  and  that  said  receiver  or  receivers 
may  have  such  other  and  further  authority  in  regard  to  the 
custody,  managements,  sale  or  other  disposition  of  said 
properties  as  the  Court  from  time  to  time  may  deem  ex¬ 
pedient  or  necessary. 

6.  That  a  writ  of  injunction  may  be  issued  out  of  and 
under  the  seal  of  this  Court  directing,  commanding,  enjoin¬ 
ing,  and  restraining  the  said  defendant,  Wardman  Real 
Estate  Properties,  Inc.,  its  officers,  agents  and  employees, 
and  all  other  persons,  firms  and  corporations  whatsoever 
and  wheresoever  located,  situated  or  domiciled,  from  inter¬ 
ference  with  transferring,  selling  or  disposing  of,  attach¬ 
ing,  levying  upon  or  in  any  manner  whatsoever  disturbing 
any  part  of  the  property  embraced  in  said  mortgage  and 
supplemental  mortgage. 

7.  That  the  plaintiffs  may  have  such  other  and  further 
relief  as  to  the  Court  may  seem  proper  or  the  nature  of 
the  case  may  require. 

And  plaintiffs  will  ever  pray. 

CENTRAL  HANOVER  BANK 
AND  TRUST  COMPANY 

By  J.  V.  B.  THAYER, 
Vice-President. 

FRANK  WOLFE  (L.  S.) 
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Attest : 

(Seal)  J.  T.  HARRIGAN, 

Assistant  Secretary. 

LARKIN,  RATHBONE  &  PERRY, 

70  Broadway, 

New  York  City,  New  York, 

HAMILTON  &  HAMILTON, 

Union  Trust  Building, 

Washington,  D.  C., 

By  JOHN  J.  HAMILTON, 

Attorneys  for  Plaintiffs. 

330  State  of  New  York, 

County  of  New  York,  ss: 

J.  V.  B.  Thayer,  being  duly  sworn,  deposes  and  si.ys 
that  he  is  an  officer,  to-wit,  one  of  the  Vice  Presidents  of 
Central  Hanover  Bank  and  Trust  Company,  one  of  the 
plaintiffs  herein;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  tlnpse 
matters  he  believes  it  to  be  true. 

J.  V.  B.  THAYER. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  Jujly, 
1931. 

F.  E.  EGLY, 

(Seal.)  Notary  Public. 


State  of  New  York, 

County  of  New  York,  ss: 

Frank  Wolfe,  being  duly  sworn,  deposes  and  says  that 
he  is  one  of  the  plaintiffs  herein;  that  he  has  read  the  fore¬ 
going  bill  of  complaint  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  on  information  and  belief  and  as 
to  those  matters  he  believes  it  to  be  true. 

FRANK  WOLFE. 
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Subscribed  and  sworn  to  before  me  this  13th  dav  of  Julv, 
1931. 


F.  E.  EGLY, 

(Notarial  Seal.)  Notary  Public. 


331  Defendant's  Exhibit  No.  7 

In  Equity  No.  53117 

Central  Hanover  Bank  and  Trust  Company,  a  body  cor¬ 
porate,  70  Broadway,  New  York,  and  Frank  Wolfe, 
70  Broadway,  New’  York,  Trustees,  Plaintiffs, 

vs. 

Wabdman  Real  Estate  Properties,  Inc.,  a  body  corporate, 

Defendant. 

Order  Appointing  Receivers 

This  cause  coming  on  to  be  heard  upon  the  application 
of  the  plaintiffs  for  the  appointment  of  a  Receiver  Pen¬ 
dente  Lite,  and  upon  consideration  of  the  allegations  of  the 
Bill  of  Complaint  and  the  Exhibits  tiled  therewith,  and  it 
appearing  therefrom  by  the  terms  of  the  mortgage  that  the 
mortgagor  named  in  these  proceedings  has  expressly 
w’aived  notice  and  agreed  to  the  appointment  of  a  Receiver 
ex  parte  in  the  event  of  a  default  in  the  performance  of  the 
covenants  and  conditions  of  said  mortgage,  it  is  this  14th 
day  of  July,  A.  D.  1931, 

Adjudged  and  ordered  that  Thomas  D.  Carson,  Julius  I. 
Peyser  and  Joseph  P.  Tumulty  be  and  they  hereby  are  ap¬ 
pointed  Receivers  Pendente  Lite  of  all  the  properties  and 
premises  covered  by  and  embraced  in  the  Indenture  of 
Mortgage  and  Deed  of  Trust  of  Wardman  Real  Estate 
Properties,  Inc.,  to  Central  Union  Trust  Company  of  New 
York  (now  Central  Hanover  Bank  and  Trust  Company) 
and  Frank  Wolfe,  as  Trustees,  dated  as  of  September  1, 
1928,  and  the  Indenture  supplemental  thereto  dated  as  of 
October  2U,  1929,  and  said  Receivers  are  authorized  and 
directed  to  take  possession  of  the  properties  and  premises 
mentioned  and  described  in  said  Bill  of  Complaint  and  the 
buildings  thereon  known  as  Wardman  Park  Hotel, 

332  Addition  to  Wardman  Park  Hotel,  Carlton  Hotel, 
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Chastleton  Apartments,  Cathedral  Mansions,  Con¬ 
necticut  Avenue  and  Davenport  Apartments,  Boulevard 
Apartments,  Stoneleigh  Court,  Department  of  Justice 
Building  and  2700  Connecticut  Avenue  Apartments,  in  the 
District  of  Columbia,  with  all  the  appurtenances,  equip¬ 
ment,  furniture,  tools,  supplies,  books  of  account,  agree¬ 
ments,  leases  and  records  pertaining  thereto  and  with  fall 
power  and  authority  in  said  Receivers  to  conserve,  manage 
and  control  said  properties  and  premises  and  the  buildings 
thereon  and  to  operate  the  same  and  to  make  leases  in  con¬ 
nection  therewith  subject  to  the  approval  of  this  Court,  to 
make  repairs  and  incur  expenses  for  the  upkeep  and  man¬ 
agement  of  said  properties,  to  employ  agents,  servants  and 
counsel,  to  collect  and  reduce  to  possession  all  income,  rents 
and  profits  from  said  properties  and  to  apply  the  moneys 
coming  into  their  possession  as  such  Receivers  in  so  far  as 
they  may  deem  necessary  to  defray  the  expenses  of  man¬ 
agement,  operation  and  upkeep  and  such  other  charges  as 
may  be  incurred  in  operating  and  managing  said  proper¬ 
ties,  including  specifically  payments  to  their  agents,  ser¬ 
vants,  employees  and  counsel,  charges  for  electricity, 
power,  heat,  water,  insurance,  telephone  service  and  sup¬ 
plies,  so  that  the  operation  of  the  buildings  may  not  be 
interfered  with  or  interrupted,  and  to  hold  any  balance  of 
monies  coming  into  their  hands  not  expended  by  them  for 
the  purposes  aforesaid  subject  to  the  further  order  of  this 
Court. 

Said  appointment  is  made  subject  to  further  order  of  this 
Court  and  the  Court  reserves  the  right  to  make  such  other 
and  further  order  and  to  confer  such  other  and  further 
authority  upon  the  Receivers  in  regard  to  the  custody,  man¬ 
agement,  sale  or  other  disposition  of  said  properties  as  the 
Court  may  from  time  to  time  deem  expedient  or  necessary. 

The  defendant,  Wardman  Real  Estate  Properties, 
333  Inc.,  and  its  officers,  directors,  agents  and  employees, 
and  all  other  persons  claiming  to  act  by,  through  or 
under  said  defendant,  and  all  other  persons  whomsoever 
are  hereby  enjoined  from  interfering  in  any  way  whatever 
with  the  possession  or  management  of  any  part  of  the  prop¬ 
erties  over  which  the  Receivers  are  hereby  appointed,  or 
from  interfering  in  any  way  to  prevent  the  discharge  of 
their  duties  or  their  operation  of  the  same;  and  any  party 
in  interest  may  apply  for  further  direction. 
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The  Receivers  shall  before  entering  upon  the  perform¬ 
ance  of  their  duties  give  bond  in  the  penal  sum  of  One  Hun¬ 
dred  Thousand  Dollars  ($100,000)  conditioned  for  the 
faithful  performance  of  their  trust. 

(Sgd)  JAMES  M.  PROCTOR, 

Justice. 

334  Defendant’s  Exhibit  No.  9 

Endorsed:  Filed  Jul  24  1931  Frank  E.  Cunningham, 
Clerk. 

Answer 

Now  conies  the  Defendant,  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  and  for  answer  to  the  Bill: 

1.  Admits  the  averments  of  paragraph  1  thereof. 

2.  Admits  the  averments  of  paragraph  2  thereof. 

3.  Admits  the  averments  of  paragraph  3  thereof. 

4.  Admits  the  averments  of  paragraph  4  thereof. 

5.  Admits  the  averments  of  paragraph  5  thereof. 

6.  Admits  the  averments  of  paragraph  6  thereof. 

7.  Admits  the  averments  of  paragraph  7  thereof. 

8.  Admits  the  averments  of  paragraph  8  thereof. 

9.  Denies  the  averments  of  paragraph  9  thereof,  except 
as  to  its  liabilities  under  said  Indenture  of  Mortgage  and 
Deed  of  Trust  described  in  paragraph  4  of  the  Bill. 

10.  Admits  the  averments  of  paragraph  10  thereof. 

11.  It  has  no  knowledge  how  Plaintiff  is  advised  by 
Counsel,  It  avers  that  it  is  to  the  best  interests  of  Plaintiff, 
its  other  creditors,  and  of  the  Defendant  itself,  that  its 
unmortgaged  assets  be  preserved  for  the  benefit  of  itself 
and  its  creditors,  by  the  consolidation  of  this  Cause  with 
Equity  Cause  No.  53,117  now  pending  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  that  the  Receivership 
therein  be  extended  to  cover  said  unmortgaged  assets  in 
the  District  of  Columbia,  for  the  benefit  of  the  Defendant 

and  its  creditors,  thereby  preserving  and  protecting 

335  said  assets  from  a  multiplicity  of  suits  which  are  now 
threatened,  and  many  of  which  are  without  merit, 

but  nevertheless  the  Defendant  will  be  put  to  the  unneces¬ 
sary  cost  and  expense  of  defending  the  same,  to  the  substan¬ 
tial  depletion  of  its  unmortgaged  assets. 
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12.  It  has  no  knowledge  of  any  of  the  averments  of  para¬ 
graph  12  thereof. 

Therefore,  it  prays  that  t lie  Court  may  take  such  action 
in  the  premises  as  Justice  may  require. 

DANIEL  THEW  WRIGHT 
Attorney  for  Defendant. 
917-15th  St.  N.  W. 

City  of  Washington 

District  of  Columbia  ss: 

Humphrey  Lloyd,  being  duly  sworn,  says  that  he  is  Trea¬ 
surer  of  the  Defendant  Wardman  Real  Estate  Properties, 
Inc.  and  that  the  facts  stated  in  the  foregoing  answer  $re 
true  as  he  verily  believes. 

HUMPHREY  LLOYD 

Sworn  to  before  me  and  subscribed  in  my  presence  by 
Humphrey  Lloyd  this  24th  day  of  July,  A.  D.  1931. 

LEILA  M.  HODGES 
(Seal)  Notary  Public. 

My  Commission  expires  September  17,  1934 

336  Defendant’s  Exhibit  No.  10 

Equity  No.  53,180 

Randolph  P.  Compton,  Plaintiff , 

vs. 

Wardman  Real  Estate  Properties,  Inc.,  a  body  corporate, 

Defendant. 

*  •  • 

Order  Consolidating  Causes  and  Extending  Receivership 

Upon  consideration  of  the  bill  of  complaint  of  the  plaintiff 
in  the  above  entitled  cause  entitled  cause  No.  53,180  praying 
for  the  consolidation  of  said  cause  with  the  above  entitled 
cause  No.  53,117,  and  for  extension  of  the  receivers! lip 
therein,  and  it  appearing  to  the  court  that  the  defendant 
Wardman  Real  Estate  Properties,  Inc.  has  filed  its  answer 
in  the  above  entitled  cause  No.  53,180  consenting  to  said 
consolidation  and  extension  of  the  said  receivership,  £iid 
that  Central  Hanover  Bank  and  Trust  Company  and  Frdnk 
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Wolfe  as  trustees,  plaintiffs  in  the  above  entitled  cause  Xo. 
53,117  have  assented  to  this  order,  it  is  bv  the  Court  this 
24th  day  of  July,  1931,  ORDERED: 

1.  That  the  cause  of  Randolph  P.  Compton,  plaintiff,  vs. 
Wardnian  Real  Estate  Properties,  Inc.,  Equity  Xo.  53,180 
be  and  the  same  lierebv  is  consolidated  with  the  cause  of 
Central  Hanover  Rank  and  Trust  Company  and  Frank 
Wolfe,  Trustees,  plaintiffs,  vs.  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  Equity  Xo.  53,117. 

2.  That  the  receivership  of  Thomas  D.  Carson,  Joseph 
P.  Tumulty  and  Julius  I.  Peyser,  Receivers,  heretofore  ap¬ 
pointed  in  the  above  entitled  cause  Xo.  53,117,  be  and  it  is 
hereby  specifically  extended  to  all  property  of  the  defen¬ 
dant  Wardman  Real  Estate  Properties,  Inc.,  located  in  the 

District  of  Columbia,  including  cash  on  hand  and  in 
337  bank,  securities,  bills,  notes,  accounts  receivable  and 

other  ehoses  in  action,  books,  records  and  any  and 
all  other  property  of  the  defendant  corporation  in  said  Dis¬ 
trict  and  not  heretofore  included  in  said  receivership;  and 
the  said  Thomas  I).  Carson,  Joseph  P.  Tumulty  and  Julius 
I.  Peyser,  Receivers,  are  hereby  authorized  and  empowered 
to  take  possession  of  all  of  said  property  of  the  defendant 
Wardman  Real  Estate  Propertites,  Inc.,  and  the  said  de¬ 
fendant  is  hereby  ordered  to  deliver  to  said  Receivers  pos¬ 
session  of  said  property. 

3.  That  the  said  Thomas  D.  Carson,  Joseph  P.  Tumulty 
and  Julius  I.  Peyser,  Receivers,  with  respect  to  said  other 
and  additional  property  of  the  defendant  corporation  of 
which  they  may  acquire  possession  or  control  by  virtue  of 
the  extension  of  this  receivership,  are  hereby  vested  with  all 
the  powers  and  authority  mentioned  in,  and  shall  hold  said 
property  subject  to  all  the  terms  and  conditions  of  the  order 
of  this  Court  entered  in  the  above  entitled  Equity  cause  Xo. 
53,117,  of  date  July  14,  1931,  appointing  them  as  Receivers. 

4.  That  the  said  Thomas  D.  Carson,  Joseph  P.  Tumulty 
and  Julius  I.  Peyser,  as  Receivers,  are  further  ordered  and 
directed  to  keep  such  records  and  accounts  as  may  be  neces¬ 
sary  to  show  all  property  and  assets,  the  title  to  which  may 
be  vested  in  them  under  this  order,  to  the  end  that  the  just 
rights  of  all  parties  having  claims,  rights,  liens  or  demands 
against  the  said  property  or  assets  or  accounts  of  the  de¬ 
fendant  Wardman  Real  Estate  Properties,  Inc.  may  here- 
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after  may  be  preserved  and  adjudicated  and  determined  by 
this  Court  so  that  all  the  said  property  and  assets  may  be 
conserved  and  applied  in  conformity  with  such  adjudica¬ 
tion. 

5.  That  the  said  Thomas  D.  Carson,  Joseph  P.  Tumulty 
and  Julius  I.  Peyser  before  entering  upon  their  additional 
duties  under  this  order  shall  give  other  and  addi- 

338  tional  bond  in  the  penal  sum  of  $250,000  conditioned 
for  the  faithful  performance  of  their  trust. 

(Sgnd)  JAMES  M.  PROCTOR  | 

Justice. 

339  Defendant's  Exhibit  No.  11 

Petition  for  Intervention  by  Bondholders’  Protective 

Committee. 

Filed  August  3,  1931. 

#  •  • 

To  the  Honorable  Justice  of  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  holding  an  equity  court: 

The  petition  of  Leonard  L.  Stanley,  William  Buchsbaum, 
Paul  W.  Fisher,  William  W.  Greve,  Frederick  J.  Leary  and 
Andrew  J.  Miller,  filed  by  leave  of  Court  first  had  and  ob¬ 
tained,  respectfully  represents  and  show  unto  the  Court  as 
follows : 

1.  Your  petitioners  constitute  a  committee  (hereinafter 
sometimes  referred  to  as  the  Bondholders’  Protective  Cojm- 
mittee)  representing  holders  of  First  and  Refunding  Mort¬ 
gage  Gold  Bonds  of  Wardman  Real  Estate  Properties,  Iijc., 
which  said  Committee  is  duly  constituted  under  a  certain 
agreement,  sometimes  referred  to  as  the  Bondholders’  Pro¬ 
tective  Agreement,  dated  as  of  February  6,  1931,  and  yolur 
petitioners  constitute  all  the  members  of  said  Committee. 

2.  That  your  petitioners  are  informed  as  to  the  contents 
and  substance  of  the  Bill  of  Complaint  and  the  Amendment 
to  the  Bill  of  Complaint  heretofore  filed  in  the  above  en¬ 
titled  cause  brought  by  Central  Hanover  Bank  and  Trust 
Company  and  Frank  Wolfe  as  trustees,  Equity  No.  53, ill, 
and  further  are  informed  as  to  the  contents  and  substanjee 
of  the  Bill  of  Complaint  heretofore  filed  in  the  above  en¬ 
titled  cause  brought  by  Randolph  P.  Compton  as  plaintiff, 
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being  Equity  No.  53,180,  and  are  informed  and  believe,  and 
therefore  aver,  that  the  several  allegations  therein  respec¬ 
tively  stated  are  true. 

3.  That  there  have  been  deposited  with  your  peti- 

340  tioners,  constituting  said  Bondholders’  Protective 
Committee  as  aforesaid,  First  and  Refunding  Mort¬ 
gage  Gold  Bonds  of  the  defendant,  Wardman  Real  Estate 
Properties,  Inc.,  in  an  aggregate  principal  amount  of  Eight 
million  one  hundred  four  thousand  Dollars  ($8,104,000), 
representing  approximately  seventy-four  per  cent  of  all  of 
said  bonds  issued  and  outstanding,  which  said  bonds  have 
been  so  deposited  with  your  petitioners  pursuant  to  the 
terms  and  conditions  of  said  Bondholders’  Protective 
Agreement,  and  your  petitioners  now  represent  the  same 
and  are  the  owners  and  holders  thereof  as  such  Committee. 

4.  That  your  petitioners  crave  leave  to  refer  to  said  Bills 
of  Complaint  and  said  Amendment  to  the  Bill  of  Complaint 
filed  in  the  above  entitled  consolidated  cause  by  the  said 
plaintiffs  respectively  as  a  statement  in  detail  of  their 
grounds  and  reasons  for  craving  leave  to  intervene  in  this 
cause. 

5.  That  your  petitioners  likewise  have  knowledge  of  the 
proceedings  heretofore  had  in  this  Honorable  Court,  includ¬ 
ing  the  appointment  of  receivers  for  the  property  and  as¬ 
sets  of  the  defendant,  Wardman  Real  Estate  Properties, 
Inc.,  covered  by  and  embraced  in  the  Indenture  of  Mort¬ 
gage  and  Deed  of  Trust  referred  to  and  copy  of  which  is 
annexed  to  the  Bill  of  Complaint  in  Equity  cause  No.  53,117 
herein  and  of  the  extension  of  said  receivership  to  the 
assets  of  said  defendant  in  the  District  of  Columbia  not 
covered  by  and  embraced  in  said  Indenture  of  Mortgage 
and  Deed  of  Trust.  Your  petitioners  aver  that  the  appoint¬ 
ment  of  said  receivers  as  heretofore  made  by  this  Honor¬ 
able  Court  was  and  is  for  the  best  interests  of  the  holders 
of  the  First  and  Refunding  Mortgage  Gold  Bonds  of  said 
defendant  and  for  the  best  interests  of  said  defendant  and 
its  creditors. 

Wherefore  your  petitioners  pray: 

341  1.  That  the  prayers  of  the  Bills  of  Complaint  and 
the  Amendment  to  the  Bill  of  Complaint  herein  be 

granted. 
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2.  And  for  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  proper. 

LEONARD  L.  STANLEY 
WILLIAM  BUCHSBAUM 
PAUL  W.  FISHER, 
WILLIAM  W.  GREVE, 
FREDERICK  J.  LEARY, 
ANDREW  J.  MILLER, 

Constituting  a  Committee  of  Holders  of  the  First  ilnd 
Refunding  Mortgage  Gold  Bonds  of  Wardman  Real  Estate 
Properties,  Inc.,  Constituted  under  Bondholders’  Protec¬ 
tive  Agreement  Dated  as  of  February  6,  1931,  15  Broad 
Street,  New  York  City, 

By  LEONARD  L.  STANLEY,] 
Chairman. 

BEEKMAN,  BOGUE  &  CLARK,  j 

15  Broad  Street, 

New  York  City, 

By  EDWARD  K.  HANLON,  ! 

CONRAD  H.  SYME, 

Southern  Building, 

Attorneys  for  Bondholders * 

Protective  Committee. 

State  of  New  York. 

Comity  of  New  York,  ss: 

Leonard  L.  Stanley,  being  duly  sworn,  deposes  and  sacs 
that  he  is  one  of  the  petitioners  named  in  the  foregoing 
Petition  and  is  Chairman  of  the  Bondholders’  Protective 
Committee  therein  referred  to;  that  he  has  read  the  fore¬ 
going  Petition  and  knows  the  contents  thereof  and  that  the 
same  is  true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief 
and  that  as  to  those  matters  he  believes  it  to  be  true;  that 
the  sources  of  deponent’s  information  and  belief  as  to  all 
matters  therein  not  stated  as  of  his  own  knowledge  are  docu¬ 
ments  now  or  heretofore  in  the  possession  of  deponent  <j>r 
seen  by  him. 


LEONARD  L.  STANLEY. 
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342  Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  1931. 

JAMES  E.  BREEN, 

(Notarial  Seal.)  Notary  Public ,  Kings  County, 
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Equity  No.  53,117 


Central  Hanover  Bank  and  Trust  Company,  a  body  cor¬ 
porate,  70  Broadway,  New  York  City  and  Frank 
Wolfe,  70  Broadway,  New  York  Citv,  Trustees,  Plain¬ 
tiffs, 

vs. 

Wardman  Real  Estate  Properties,  Inc.,  a  body  corporate, 
(By  Amendment)  The  Riggs  National  Bank  of  Wash¬ 
ington,  D.  C.,  a  body  corporate,  Trustee,  Defendants. 


Equity  No.  53,180 
Randolph  P.  Compton,  Plaintiff, 
vs. 

Wardman  Real  Estate  Properties,  Inc.,  a  body  corporate, 

Defendant. 


Decree  of  Foreclosure  and  Sale. 

The  above-entitled  causes  coming  on  to  be  heard  at  this 
term  upon  the  pleadings  and  testimony  and  having  been 
submitted  and  considered  by  the  Court,  it  is  this  14th  day 
of  October,  1931  adjudged,  ordered  and  decreed  as  follows: 

1.  The  Indenture  of  Mortgage  and  Deed  of  Trust  of 
Wardman  Real  Estate  Properties,  Inc.,  to  Central 
344  Union  Trust  Company  of  New  York  (now  Central 
Hanover  Bank  and  Trust  Company)  and  Frank 
Wolfe,  as  Trustees,  dated  as  of  September  1,  1928,  and  re- 
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corded  on  September  27,  1928,  in  Liber  6227  at  folio  45  et 
seq.,  of  the  land  records  of  the  District  of  Columbia,  to¬ 
gether  with  the  Indenture  supplemental  to  said  Indenture  of 
Mortgage  and  Deed  of  Trust  dated  April  20,  1929,  and  re¬ 
corded  April  30,  1929,  in  Liber  6316  at  folio  269  et  seq.  of 
said  land  records  (said  Indenture  of  Mortgage  and  Deed  o|f 
Trust  and  said  Indenture  supplemental  thereto  being  here¬ 
inafter  collectively  called  the  First  and  Refunding  Mort¬ 
gage)  is  a  valid  and  subsisting  mortgage  and  constitutes 
a  valid  and  subsisting  lien,  prior  and  superior  to  every 
other  lien,  if  any,  of  any  party  to  the  above-entitled  causes, 
or  either  of  them,  directly  or  by  representation,  upon  al 
of  the  real  estate  and  other  property  mentioned  or  de¬ 
scribed  in  Article  15  of  this  decree,  subject,  however,  to  the 
liens  enumerated  in  said  Article  in  so  far,  but  only  in  so  far, 
as  the  same  respectively  attach  thereto. 

2.  The  defendant,  Wardman  Real  Estate  Properties, 
Inc.,  is  indebted  to  the  plaintiffs,  Central  Hanover  Bans 
and  Trust  Company  and  Frank  Wolfe,  as  Trustees  under 
the  First  and  Refunding  Mortgage,  upon  the  bonds  secured 
thereby  (hereinafter  called  First  and  Refunding  Bonds  or 
Bonds)  in  the  following  amounts: 

Principal  of  the  Bonds  .  $10,963,000.00 

Interest  thereon  from  March  1,  1931,  to 
the  date  of  this  decree  at  6V*>%  per 

annum  . 

Installment  of  interest  on  the  Bonds  due 

March  1,  1931  . 

Interest  thereon  from  March  1,  1931,  to 
the  date  of  this  decree,  at  6V>%  per 
annum  . 


443,387.5f 

356,297.5|) 


14,410.10 


345 


Total  .  $11,777,095.1^ 

Said  defendant,  Wardman  Real  Estate  Properties^, 


Inc.,  has  defaulted  in  the  payment  of  said  indebted¬ 
ness,  which  default  still  continues. 

3.  If  the  defendant,  Wardman  Real  Estate  Propertied, 
Inc.,  does  not  pay,  and  if  no  other  party  to  the  above-eii- 
titled  causes  pays,  within  five  days  from  the  date  of  thils 
decree,  the  amount  of  said  indebtedness,  with  interest 
thereon  computed  to  such  date  of  payment,  then  the  real 


i 
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estate  and  other  property  mentioned  and  described  in  Ar¬ 
ticle  15  of  this  decree  shall  be  sold  for  the  purpose  of  pay¬ 
ing  the  same,  without  valuation,  appraisement,  redemption 
or  extension,  and  all  the  lien,  right,  title  and  interest  and 
equity  of  redemption  of  the  defendant,  Wardman  Real 
Estate  Properties,  Inc.,  its  creditors  and  stockholders  and 
of  all  persons  claiming  under  it  or  them,  or  any  of  them,  and 
of  all  parties  to  the  above-entitled  causes  and  of  all  persons 
claiming  under  them  or  any  of  them,  in  and  to  said  real 
estate  and  other  property,  shall  be  forever  barred  and  fore¬ 
closed;  subject  however ,  to  the  liens  hereinafter  in  Article 
15  of  this  decree  described  and  to  the  rights  of  the  holders 
of  said  liens  and  the  parties  interested  therein,  and  to 
leases  existing  at  the  time  of  sale  entered  into  assumed  or 
adopted  by  the  Receivers  of  the  mortgaged  property. 

4.  Central  Hanover  Bank  and  Trust  Company,  Cor¬ 
porate  Trustee  under  the  First  and  Refunding  Mortgage, 
is  hereby  appointed  trustee  to  make  the  sale  herein  pro¬ 
vided,  upon  its  giving  an  undertaking  in  the  penalty  of 
$100,000.00  conditioned  according  to  law;  and  all  right,  title 
and  interest  heretofore  vested  in  Central  Hanover  Bank 
and  Trust  Company,  successor  of  Central  Union  Trust 
Company  of  New  York,  and  Frank  Wolfe,  as  trustees,  to 
the  property  herein  decreed  to  be  sold,  be  and  the  same  is 
hereby  vested  in  said  Central  Hanover  Bank  and  Trust 
Company  as  trustee  for  the  purpose  of  sale  hereunder. 

5.  The  property  in  and  by  this  decree  directed  to 
346  be  sold  shall  be  sold  at  public  auction  by  the  trustee 
herein  appointed,  without  valuation,  appraisement, 
redemption  or  extension,  at  the  front  door  of  the  Court 
House  of  the  Supreme  Court  of  the  District  of  Columbia, 
in  the  City  of  Washington,  District  of  Columbia,  on  a  day 
and  at  an  hour  to  be  named  by  the  trustee  herein  appointed 
in  its  notice  of  sale;  and  notice  of  the  time  and  place  and 
terms  of  sale,  describing  briefly  the  property  to  be  sold  and 
referring  intending  purchasers  for  a  more  particular  de¬ 
scription  of  the  property  sold  to  this  decree  and  to  the  rec¬ 
ords  in  the  above-entitled  causes,  shall  be  published  at  least 
once  a  week  for  four  consecutive  weeks,  the  first  publica¬ 
tion  to  be  not  less  than  twenty-eight  days  prior  to  the  date 
of  sale,  in  The  Washington  Law  Reporter  and  in  The 
Evening  Star,  the  latter  being  a  newspaper  of  general  cir- 
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culation  in  the  City  of  Washington,  District  of  Columbia. 
Said  notice,  when  so  published,  shall  constitute  due,  timely 
and  sufficient  notice  to  all  persons  of  said  sale  and  of  f;he 
hearing  on  the  report  of  the  trustee  of  the  result  of  said 
sale.  The  notice  to  be  given  by  the  trustee  of  the  sale  herein 
directed  shall  be  sufficient  if  substantially  in  the  form  set 
out  in  Schedule  A  hereto.  The  trustee  may  adjourn  any 
sale  to  be  made  hereunder  as  often  as  it  may  desire,  by  an¬ 
nouncement  at  the  time  and  place  appointed  for  such  sale, 
or  any  adjourned  sale,  and  without  further  notice  or  publi¬ 
cation  the  trustee  may  make  such  sale  at  the  time  and  place 
to  which  the  same  shall  have  been  so  adjourned  or  re- 
adjourned. 

The  said  property  shall  first  be  offered  for  sale  sepa¬ 
rately  by  parcels,  to- wit : 

Parcel  1.  Being  the  Wardman  Park  Hotel  and  addition 
to  Wardman  Park  Hotel,  as  more  fully  described  in  Article 
15  hereof,  together  with  the  furniture,  furnishings,  equip¬ 
ment  and  other  personal  property  of  the  mortgagor  Ward- 
man  Real  Estate  Properties,  Inc.,  located  in,  upon  or 
347  appurtenant  to  said  premises,  excluding,  however, 
the  stock  in  trade  of  the  drug  store,  located  upon 
said  premises,  and  further  excluding  the  automobile  and 
garage  supplies  and  parts  located  in  and  upon  the  garage 
maintained  on  said  premises. 

Parcel  2.  Being  the  Carlton  Hotel  as  more  fully  de¬ 
scribed  in  Article  15  hereof,  #  *  *. 

Parcel  3.  Being  the  Chastleton  Apartments,  as  more 
fully  described  in  Article  15  hereof,  *  *  *. 

Parcel  4.  Being  Cathedral  Mansions  North,  as  more 
fully  described  in  Article  15  hereof,  *  #  *. 

Parcel  5.  Being  Cathedral  Mansions  Center,  as  more 
fully  described  in  Article  15  hereof,  #  *  *. 

Parcel  6.  Being  Connecticut  Avenue  and  Davenport 
Apartments,  as  more  fully  described  in  Article  15  heredf, 


•  *  • 


Parcel  7.  Being  the  Boulevard  Apartments,  as  more 
described  in  Article  15  hereof,  *  *  *. 

Parcel  8.  Being  the  Stoneleigh  Court  Apartments, 
more  fully  described  in  Article  15  hereof,  *  *  *. 
348  Parcel  9.  Being  the  Department  of  Justice  Bui' 
ing,  as  more  fully  described  in  Article  15  hereof. 


fully 


as 


Id- 
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Parcel  10.  Being  2700  Connecticut  Avenue  Apartments, 
as  more  fully  described  in  Article  15  hereof,  *  * 

Parcel  11.  Being  the  stock  in  trade  of  the  drug  store 
maintained  and  operated  upon  the  premises  herein  referred 
to  as  the  Wardman  Park  Hotel. 

Parcel  12.  Being  the  automobile  and  garage  supplies  and 
parts  located  in  and  upon  the  garage  maintained  and 
operated  upon  the  premises  herein  referred  to  as  the  Ward- 
man  Park  Hotel. 

Parcels  11  and  12  shall  be  sold  to  the  highest  bidders, 
respectively,  for  said  Parcels.  The  highest  bids,  respec¬ 
tively,  for  Parcels  1  to  10,  inclusive,  shall  be  received  and 
noted.  Immediately  after  Parcels  1  to  12,  inclusive,  shall 
have  been  offered  for  sale  separately,  as  aforesaid,  Parcels 
1  to  10,  inclusive,  shall  be  offered  for  sale  as  an  entirety, 
and  the  highest  bid  therefor  shall  be  received  and  noted. 

If  the  sum  of  the  highest  bids  so  noted,  respectively,  for 
Parcels  1  to  10  offered  separately  shall  be  in  excess  of  the 
highest  bid  so  noted  for  Parcels  1  to  10,  inclusive,  offered  as 
an  entirety,  such  sale  shall  be  made  to  the  highest  respec¬ 
tive  bidders  for  said  Parcels  1  to  10,  inclusive,  as  separately 
offered.  If  the  highest  bid  so  noted  for  Parcels  1  to  10,  in¬ 
clusive,  offered  as  an  entirety  shall  be  in  excess  of  the  sum 
of  the  highest  bids  so  noted,  respectively,  for  Parcels  1  to 
10,  inclusive,  offered  separately,  such  sale  shall  be  made  to 
the  highest  bidder  for  Parcels  1  to  10,  inclusive,  offered  as 
an  entirety. 

On  the  second  day  following  the  conclusion  of  the 
349  bidding  at  said  sale  or  said  adjourned  sale,  or  if  said 
day  be  Saturday,  Sunday  or  a  legal  holiday,  then  on 
the  next  day  not  Saturday,  Sunday  or  a  legal  holiday,  at 
10  o’clock  in  the  forenoon,  the  trustee  shall  report  the  re¬ 
sult  of  said  sale  to  this  Court  for  such  orders,  judgments 
and  decrees  as  may  by  this  Court  be  deemed  proper  or  de¬ 
sirable;  and  this  Court  reserves  the  right  at  said  time 
either  to  adjourn  or  postpone  the  hearing  on  said  report 
of  the  trustee  or  at  said  time  or  at  any  time  to  which  the 
same  shall  be  postponed  to  order  the  approval  or  disap¬ 
proval  of  said  sale,  to  order  such  further  and  other  sales, 
if  anv,  as  mav  be  deemed  advisable,  and  to  make  such 
orders  in  the  premises  as  it  may  deem  proper.  The  above- 
entitled  causes  are,  and  each  of  them  is,  hereby  set  for 
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further  hearing  before  this  Court  at  the  time  and  place  of 
the  making  of  the  above  directed  report  to  this  Court.  No¬ 
tice  that  such  report  will  be  made  and  such  hearing  hel^l 
shall  be  included  in  the  notice  of  sale  to  be  published  a 
hereinbefore  in  this  Article  5  directed,  and  an  announce¬ 
ment  thereof  shall  be  made  by  the  trustee  at  the  time  of 
such  sale.  Such  hearing  may  thereupon  be  had  without  fur¬ 
ther  notice  to  any  party. 


351 


6  *  *  *  The  deposit  received  from  any  unsuccess¬ 
ful  bidder  shall  be  returned  to  him  when  the  property 
shall  be  struck  off.  If  the  Court  shall  not  confirm  the  sale, 
the  deposit  made  by  the  successful  bidder  shall  forthwith 
be  returned  to  such  bidder;  otherwise  the  deposit  received 
from  the  successful  bidder  shall  be  applied  on  account  of 
the  purchase  price. 

Any  successful  bidder  may  assign,  transfer  and  set  over 
his  bid  in  whole  or  in  part,  or  all  or  any  of  his  rights  and 

interests  under  this  decree  as  such  successful  bidder. 

*  •  • 

In  case  within  thirty  days  after  the  entry  of  the  order 
confirming  the  sale,  or  such  additional  time  as  may  here¬ 
after  be  allowed  by  the  Court,  any  bidder  shall  fail  to  com¬ 
plete  his  bid  by  making  the  additional  payments  required 
on  account  of  the  purchase  price,  or  shall  fail  to  comply 
with  any  order  of  this  Court  with  respect  thereto,  then  the 
sums  deposited  by  such  bidder,  as  hereinbefore  provided, 
whether  in  cash  or  by  check  or  by  First  and  Refunding 
Bonds,  shall  be  forfeited  as  a  penalty  for  such  failure,  and 
shall  be  applied  toward  the  payment  of  the  expenses  of  a 
re-sale  and  toward  making  good  any  deficiency  or  loss 
in  case  the  property  shall  be  sold  at  a  less  price  on  such 
resale,  or  to  such  other  purposes  as  the  Court  may  direct. 

7.  With  respect  to  Parcels  Nos.  1,  2,  4,  7  and  9,  if  sepa¬ 
rately  sold,  the  terms  of  sale  shall  be  one-third  of  the  pur¬ 
chase  money  to  be  paid  in  cash  and  the  balance  in 
352  two  equal  installments,  payable  in  one  and  two  years 
from  the  date  of  sale,  to  be  represented  by  the  promis¬ 
sory  notes  of  the  purchaser  bearing  interest  at  the  rate  of 
six  per  centum  per  annum,  payable  semi-annually,  and  se¬ 
cured  by  a  first  deed  of  trust  on  the  property  sold,  or  a)l 
cash,  at  the  option  of  the  purchaser. 
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With  respect  to  Parcels  Nos.  3,  5,  6,  8,  10,  11  and  12,  if 
separately  sold,  and  with  respect  to  Parcels  Nos.  1  to  10  if 
sold  as  an  entirety,  the  terms  of  sale  shall  be  all  cash. 

The  cash  purchase  price  shall  be  payable  to  the  Union 
Trust  Company,  Washington,  D.  C.,  for  the  account  of  the 
trustee.  The  notes  for  deferred  purchase  money  and  the 
deeds  of  trust  securing  the  same  shall  be  delivered  to  the 
said  Union  Trust  Company  for  the  account  of  the  trustee. 
Said  deeds  of  trust  securing  deferred  purchase  money  shall 
be  in  such  form  and  with  such  special  provisions  as  the 
Court  may  determine  are  appropriate  under  the  circum¬ 
stances  of  this  case  and  as  may  be  directed  by  the  Court 
hereafter  to  be  included  therein,  and  the  said  purchase 
money  notes  shall  be  payable  to  the  trustee  or  as  the  Court 
may  hereafter  direct  and  be  held  or  disposed  of  by  said 
trustee  as  the  Court  may  hereafter  direct. 

In  the  event  that  Parcels  1  to  10,  inclusive,  shall  be  sold 
as  an  entirety,  the  purchaser  thereof  in  lieu  of  payment  of 
all  of  the  purchase  price  in  cash  may  make  payment  of  the 
same,  in  whole  or  in  part,  by  turning  over  to  the  trustee  or 
to  the  Union  Trust  Company,  Washington,  D.  C1.,  for  ac¬ 
count  of  the  trustee,  to  be  cancelled  or  credited,  as  herein¬ 
after  provided,  First  and  Refunding  Bonds  and  matured 
and  unpaid  coupons,  provided,  however,  that  of  such  pur¬ 
chase  price,  such  purchaser  shall  pay  in  cash  on  account 
thereof  an  amount  sufficient  to  provide  for  the  following 
payments : 

(a)  to  the  Union  Trust  Company,  for  account  of  the 
trustee,  a  sufficient  amount  to  insure  the  payment  of 

353  all  taxes,  assessments,  costs,  expenses,  compensa¬ 
tion,  liabilities  and  advances,  hereinafter  referred 
to  in  Subdivision  FIRST  of  Article  9  hereof. 

(b)  to  Thomas  D.  Carson,  Julius  I.  Peyser  and  Joseph 
P.  Tumulty,  as  Receivers  of  the  mortgaged  property  in 
Cause  No.  53-117,  the  sum  of  $150,000.00,  to  be  held  and  ap¬ 
plied  by  S8;d  Receivers  as  hereinafter  provided  in  Article 
10  (B)  he  a  of,  and 

(c)  to  the  Union  Trust  Company,  for  account  of  the  trus¬ 
tee,  a  sufficient  amount  of  cash  so  that  all  other  holders  of 
First  and  Refunding  Bonds  and  coupons  shall  receive  their 
full  distributive  share  of  the  cash  proceeds  of  sale. 
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In  the  event  of  the  sale  of  Parcels  1  to  10,  inclusive,  in 
separate  parcels  ami  not  as  an  entirety,  the  purchaser  of 
any  parcel,  in  lieu  of  payment  of  all  of  the  purchase  price 
in  cash,  or,  in  the  case  of  deferred  payment  purchases,  of 
the  down  payment  in  cash,  may  make  payment  of  the  same, 
in  whole  or  in  part,  by  turning  over  to  the  trustee  or  the 
Union  Trust  Company,  Washington,  D.  C.,  for  account  of 
the  trustee,  to  be  cancelled  or  credited,  as  hereinafter  pro¬ 
vided,  First  and  Refunding  Bonds  and  matured  and  unpaid 
coupons,  provided  however .  that  the  purchaser  of  eacii 
parcel  shall  be  required  to  pay  in  cash  on  account  of  the 
purchase  price  thereof  an  amount  sufficient  to  provide  such 
proportion  of  the  total  of  the  items  hereinbefore  in  Sub¬ 
divisions  (a),  (b)  and  (c)  set  forth  as  the  purchase  price 
of  such  parcel  shall  bear  to  tiie  sum  of  the  purchase  prices 
for  Parcels  1  to  10,  inclusive;  provided  further  that  no  de¬ 
ferred  payment  purchaser  shall  be  required  in  any  event 
to  pay  more  than  one-third  of  the  purchase  money  in  cast. 

With  respect  to  Parcels  1  to  10,  inclusive,  any  purchaser 
or  purchasers  shall  be  credited  on  account  of  the  pur¬ 
chase  price  for  First  and  Refunding  Bonds  and  coupons 
turned  in  as  aforesaid  with  such  sum  as  would  be 
354  paid  in  cash  on  such  bonds  and  coupons  out  of  the 
proceeds  of  sale  if  the  whole  amount  of  the  purchase 
price  for  all  of  said  parcels,  after  deduction  of  the  aggre¬ 
gate  face  amount  of  all  deferred  purchase  price  notes  re¬ 
ceivable  pursuant  to  the  sale,  had  been  paid  in  cash. 

The  sums  received  in  payment  of  the  purchase  price  of 
Parcels  11  and  12  shall  be  retained  by  the  trustee  pending 
the  further  order  of  this  Court.  From  the  cash  received 
from  the  proceeds  of  sale  of  Parcels  1  to  10  the  trustee 
shall  forthwith  pay  over  to  Thomas  I).  Carson,  Julius 
Peyser  and  Joseph  P.  Tumulty  the  sum  provided  in  Sub¬ 
division  (b)  of  this  Article  7. 


8.  *  *  *  Xo  purchaser  shall  be  required  to  see  to  the  ap¬ 
plication  of  the  purchase  money. 

9.  In  the  event  the  property  shall  all  be  sold  for  all  cash, 
funds  arising  from  the  sale  of  Parcels  1  to  10  herein  di¬ 
rected  to  be  sold,  received  by  the  Union  Trust  Company, 
for  account  of  the  trustee,  pursuant  to  subdivisions  (a) 
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and  (c)  of  Article  7  hereof,  together  with  any  balance  of 
funds  available  for  the  purpose,  received  from  the  Re¬ 
ceivers  pursuant  to  subdivision  (b)  of  Article  10  hereof, 
shall  be  applied  by  the  trustee  as  follows  and  in  the  follow¬ 
ing  order  of  priority: 

First  :  to  the  payment  of  the  costs  and  expenses  of  such 
sale,  including  a  reasonable  compensation  to  the  plaintiffs 
in  Cause  No.  53-117,  as  Trustees,  their  agents,  attorneys 
and  counsel  and  all  expenses,  liabilities  aud  advances 
355  made  or  incurred  by  such  plaintiffs,  or  either  of 
them,  and  to  the  payment  of  all  taxes,  assessments  or 
liens  prior  to  the  lien  of.  the  First  and  Refunding  Mortgage, 
except  liens  subject  to  which  such  sale  shall  have  been  made. 
All  adjustments  in  respect  of  taxes,  assessments  or  prior 
liens  and  all  other  adjustments,  whether  of  interest,  rentals 
or  otherwise,  shall  be  made  as  of  the  date  of  the  sale. 

All  questions  relating  to  the  amount  of  compensation, 
allowances,  costs,  disbursements  and  expenses  are  hereby 
respectively  reserved  by  this  Court  for  further  hearing  and 
determination,  and  all  payments  to  be  made  under  this 
Subdivision  First,  unless  agreed  upon  by  the  parties  in 
interest,  shall  be  hereafter  determined,  fixed,  allowed  and 
settled  by  this  Court. 

Second  :  to  the  payment  of  the  whole  amount  of  the  prin¬ 
cipal  and  interest  which  shall  then  be  owing  and  unpaid 
upon  the  First  and  Refunding  Bonds,  with  interest  at  the 
rate  of  6M >%  per  annum  on  the  overdue  principal  and  in¬ 
stallments  of  interest,  and  in  case  such  proceeds  shall  be  in¬ 
sufficient  to  pay  in  full  the  whole  amount  so  due  and  unpaid 
upon  the  said  bonds,  then  to  the  payment  of  said  principal 
and  interest  ratably,  without  preference  or  priority  of  prin¬ 
cipal  over  interest  or  of  interest  over  principal  or  of  any 
installment  of  interest  over  any  other  installment  of  in¬ 
terest,  subject,  however,  to  the  provisions  of  Section  17 
of  Article  VIII  of  the  First  and  Refunding  Mortgage. 

All  First  and  Refunding  Bonds  and  coupons  paid  in  full 
on  the  di  .  ibution  of  the  proceeds  of  sale  shall  be  forth¬ 
with  cancelled  by  the  trustee  and  delivered  to  the  plaintiffs 
in  Cause  No.  53-117.  If  the  proceeds  of  sale  shall  not  be 
sufficient  to  pay  in  full  the  amount  due  and  unpaid  on  said 
Bonds  and  coupons,  then  the  trustee  shall,  unless  otherwise 
directed  by  the  Court,  stamp  or  endorse  upon  the  Bonds 
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the  amount  paid  and  credited  thereon,  and  shill 
356  stamps  and  coupons  “Partly  Paid”  and  return  the 
Bonds  and  coupons  to  the  respective  holders  thereof. 

Third:  Any  surplus  remaining  to  be  held  and  distr  1>- 
uted  under  the  order  of  this  Court  to  whosoever  shall  be 
lawfully  entitled  thereto. 

9V!>.  In  the  event  of  the  sale  of  any  of  the  Parcels  Nos. 
1,  2,  4,  7  and  9  for  one-third  cash  and  the  balance  in  Re¬ 
ferred  purchase  money  notes  as  hereinbefore  permitted, 
then  the  cash  received  therefrom  shall  be  applied  by  the 
trustee  in  the  manner  directed  by  Article  9  hereof,  and  the 
deferred  purchase  money  notes  shall  be  held  or  disposed  of 
by  the  trustee  as  the  Court  may  hereafter  direct. 

10  (A).  Upon  confirmation  of  sale  and  upon  compliance 
by  the  purchaser  with  the  terms  of  sale,  the  trustee  shhll 


execute  and  deliver  to  the  purchaser  or  purchasers  a  good 
and  sufficient  deed  or  deeds  (which  term  includes  other 
appropriate  forms  of  instrument)  of  conveyance  and/or 
assignment  and  transfer  of  the  property  sold  to  him  or 
them. 

10  (B).  Upon  execution  and  delivery  by  the  trustee  of 
a  deed  or  deeds  to  the  purchaser  or  purchasers  of  the  prop¬ 
erty  sold  to  him  or  them,  Thomas  1).  Carson,  Julius  1.  Pey¬ 
ser  and  Joseph  P.  Tumulty,  as  Receivers  of  the  mortgaged 
property  in  Cause  No.  53-117,  shall  deliver  to  the  purchaser 
or  purchasers  possession  of  the  property  herein  directed 
to  be  sold.  Within  thirtv  da  vs  thereafter,  the  Receivers 
shall  submit  to  the  Court  an  account  showing  income  from 
and  disbursements  incurred  on  account  of  the  mortgaged 
property  for  the  period  from  July  14,  1931,  the  date  of  their 
appointment  as  Receivers  in  Cause  Xo.  53-117,  to  the  date 
of  the  sale  of  the  property  herein  directed  to  be  sold.  Any 
funds  remaining  in  the  hands  of  the  Receivers  in  said  ac¬ 
count  as  the  same  shall  have  been  hereafter  approved 
357  by  the  Court,  plus  the  funds  paid  by  the  trustee  to 
the  Receivers  pursuant  to  subdivision  (b)  of  Article 
7  hereof,  shall  be  applied,  in  so  far  as  required,  to  the  pay¬ 
ment  of  the  unpaid  obligations  and  indebtedness  of  the  Re¬ 
ceivers  in  Cause  Xo.  53-117,  and  to  the  payment  of  the  com¬ 
pensation  to  said  Receivers  and  to  their  counsel  as  here¬ 
after  fixed  and  determined  by  the  Court.  The  balance  in 
the  hands  of  the  Receivers  in  said  account,  as  the  same  shall 
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have  been  hereafter  approved  by  the  Court,  plus  the  balance 
of  the  funds  paid  by  the  trustee  to  the  Receivers  pursuant  to 
subdivision  (b)  of  Article  7  hereof,  after  deducting  there¬ 
from  such  unpaid  obligations,  indebtedness  and  compensa¬ 
tion,  shall  be  paid  over  by  the  Receivers  to  the  Union  Trust 
Company,  Washington,  D.  C.,  for  account  of  the  trustee, 
and  shall  be  applied  by  the  trustee  in  the  manner  provided 
by  Article  9  hereof.  j 

As  soon  as  practicable  after  the  Receivers  shall  have 
delivered  to  the  purchaser  or  respective  purchasers,  as  the 
case  may  be,  possession  of  the  property  herein  directed  to 
be  sold,  they  shall  submit  to  the  Court  an  account  showing 
income  from  and  disbursements  incurred  on  account  of  said 
property,  or  separate  accounts  for  each  separate  property 
in  the  event  they  shall  have  been  separately  sold,  for  the 
period  from  the  date  of  sale  to  the  date  of  delivery  of  pos¬ 
session  of  said  property.  Any  funds  remaining  in  the 
hands  of  the  Receivers  under  said  last  mentioned  account 
or  accounts  as  the  same  shall  have  been  hereinafter  ap¬ 
proved  by  the  Court  and  after  payment  therefrom  to  the 
Receivers  and  their  counsel  of  such  compensation  as  may 
be  allowed  by  the  Court,  shall  b<I>  paid  over  by  the  Receivers 
to  the  purchaser  or  respective  purchasers,  as  the  case  may 
be,  of  the  property  herein  directed  to  be  sold. 

11.  In  case  the  proceeds  of  sale  shall  not  be  sufficient  to 
pay  in  full  the  amount  hereinbefore  found  to  be  due  and 

unpaid,  together  with  interest  thereon,  then  the  trus- 
358  tee  shall  report  to  this  Court  the  amount  of  such  de¬ 
ficiency  or  deficiencies  and  the  plaintiffs  shall  have 
judgment  against  the  defendant,  Wardman  Real  Estate 
Properties,  Inc.,  for  such  amounts  and  shall  have  execu¬ 
tion  therefor,  pursuant  to  the  rules  and  practice  of  this 
Court. 

12.  All  moneys  and/or  First  and  Refunding  Bonds  and 
coupons  deposited  with  the  Union  Trust  Company,  of 
Washington,  D.  C.,  for  account  of  the  trustee  pursuant  to 
Articles  6  and  7  of  this  decree,  shall  be  drawn  out  and/or 
applied  by  the  trustee  only  in  pursuance  of  this  decree  or 
the  further  order  of  the  Court. 

13.  The  provisions  of  Equity  Rule  68  shall  be  in  all  re¬ 
spects  complied  with  except  in  so  far  as  the  same  shall  have 
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been  modified  by  the  special  provisions  contained  in  tjhis 
decree. 

14.  The  trustee  herein  appointed  may  at  this  or  any  shb 
sequent  term  of  Court  petition  this  Court  for  further  (in¬ 
structions  under  this  decree,  and  this  Court  hereby  reserves 
unto  itself  jurisdiction  over  this  suit  and  over  the  partjies 
thereto  for  this  purpose. 

The  purchaser  or  purchasers  shall  have  the  right  to  enter 
his  or  their  appearance  or  appearances  in  the  above-entitled 
causes,  and  each  of  them,  and  he  or  they  or  any  of  the  par¬ 
ties  to  this  suit  shall  have  the  right  to  contest  any  claim, 
demand  or  allowance  existing  at  the  time  of  the  sale  and 
then  undetermined  and  any  claim  or  demand  which  would 
be  payable  by  such  purchaser  or  purchasers  which  would  be 
chargeable  against  the  property  sold  to  such  purchaser  or 
purchasers  in  addition  to  the  amount  bid  at  the  sale,  and  he 
or  they  or  any  such  party  may  appeal  from  any  decision  re¬ 
lating  to  any  such  claim,  demand  or  allowance. 

As  used  in  this  decree,  the  word  “purchaser”  shall  be 
deemed  to  include  the  plural  as  well  as  the  singular  and 
shall  be  deemed  to  include  successors  and  assigns. 

359  Schedule  A  hereto  shall  be  deemed  part  of  this 
decree  with  the  same  force  and  effect  as  if  said 
schedule  was  fully  set  forth  herein. 

All  matters  not  by  this  decree  determined  are  reserved 
by  this  Court  for  future  determination.  The  Court  fur¬ 
ther  reserves  the  right  and  retains  exclusive  power  and 
jurisdiction  by  appropriate  order  or  orders  hereafter  en¬ 
tered,  to  determine  whether  or  not  the  First  and  Refunding 
Mortgage  is  a  lien  upon  the  stock  in  trade  of  the  drug  store 
and  automobile  and  garage  supplies  and  parts  of  file 
garage,  both  maintained  and  operated  upon  the  premises 
of  the  Wardman  Park  Hotel,  and  hereafter  to  decree  what 
disposition  shall  be  made  of  the  proceeds  derived  from  t  u* 
sale  thereof. 

With  respect  to  said  last  mentioned  property  and  gen¬ 
erally  with  respect  to  all  property  sold  hereunder,  the  Court 
reserves  power  and  jurisdiction  in  these  causes  to  deter¬ 
mine,  if  occasion  should  hereafter  arise,  the  part  of  any  bid 
accepted  for  the  property  or  any  parcel  thereof  attributable 
to  each  portion  of  the  property  or  parcel  in  such  manner  jis 
shall  seem  to  the  Court  equitable  and  appropriate 
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15.  The  real  estate  and  other  property  of  defendant, 
Wardinan  Real  Estate  Properties,  Inc.,  herein  directed  to 
be  sold,  and  the  liens  subject  to  which  said  property  shall  be 
sold,  are  as  follows : 

Parcel  No.  1 

Wardman  Park  Hotel 

•  #  • 

Addition  to  Wardman  Park  Hotel 

•  • 1  • 

362  Parcel  No.  2 

Carlton  Hotel 

•  •  • 

Parcel  No.  3 

Chastlcton  Apartments 

•  •  • 

363  Subject  to  Deed  of  Trust  *  *  *  to  secure  the  sum  of 
$084,500  outstanding  on  the  date  of  the  entry  of  the 

decree  of  foreclosure  and  sale  herein. 

Parcel  No.  4 

Cathedral  Mansions,  North 


364  Parcel  No.  5 

Cathedral  Mansions,  Center 

•  •  • 

Subject  as  to  said  Lot  numbered  Three  (3)  to  Deed  of 
Trust  •  •  *  *  to  secure  the  sum  of  $626,500  outstanding  on 

the  date  of  the  entry  of  the  decree  of  foreclosure  and  sale 
herein. 

Parcel  No.  6 

Connecticut  Avenue  and  Davenport  Apartments 

•  •  • 

365  Subject  to  *  #  *  Deeds  of  Trust,  #  *  #  in  the  aggre¬ 
gate  the  sum  of  $720,000  outstanding  on  the  date  of 
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the  entry  of  the  decree  of  foreclosure  and  sale  herein,  bpt 
being  separately  secured,  respectively,  on  the  above-men 
tioned  lots. 

Parcel  No.  7 


366 


Bouleva  rd  A  pa  rt  m  en  ts 


Parcel  No.  8 
Stoneleigli  Court 


Subject  to  *  *  *  Deeds  of  Trust,  *  *  *  securing  the  aggij 
gate  sum  of  $1,425,000  outstanding  on  the  date  of  the  enty 
of  the  decree  of  foreclosure  and  sale  herein. 

Parcel  No.  9 

Department  of  Justice  Building 


367 


Parcel  No.  10 

2700  Connecticut  Avenue  Apartments 


e- 

v 


tee 


Subject  to  Deed  of  Trust  *  *  *  #  to  secure  the  sum 
$300,000  outstanding  on  the  date  of  the  entry  of  the  deer 
of  foreclosure  and  sale  herein. 

Provisions  Common  to  <dl  Parcels 

i 

Together  with  any  and  all  buildings,  improvements,  fix¬ 
tures,  and  personal  property  of  every  kind  and  nature  of 
the  mortgagor  located  in,  upon  or  appurtenant  to  each  and 
every  of  the  said  land  and  premises  above  described  or  used 
or  designed  to  be  used  in  the  operation  of  said  premises,  or 
any  part  thereof ;  together  with  all  buildings  and  appurte¬ 
nances  at  the  date  of  the  delivery  of  the  First  and  Refund¬ 
ing  Mortgage  or  at  any  time  thereafter  constructed  or 
placed  upon  said  land  or  any  part  thereof,  with  any  and  £.11 
replacements  thereof,  including  (but  in  no  wise  limited  to) 
all  screens,  awnings,  curtains,  draperies,  carpets, 
368  *  #  #  and  all  the  estate,  right,  title  and  interest,  prop¬ 

erty,  possession,  claim  and  demand  whatsoever,  as 
well  in  law  as  in  equity,  either  in  possession  or  expectancy 
of  the  Company,  in  and  to  the  above  described  land  arid 
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i 

estate  and  every  part  and  parcel  thereof,  together  with  the 
appurtenances  thereof. 

And  with  the  several  parcels  respectively  all  the  rights, 
privileges,  franchises,  and  immunities  of  the  Com- 
369  pany,  and  all  ordinances,  concessions,  easements, 
licenses,  permits,  liberties,  including  good  will,  which 
the  Company  now  owns,  as  such  appertain  to  any  particu¬ 
lar  parcel  herein  directed  to  be  sold,  in  so  far  as  they  can  be 
lawfully  transferred  and  conveyed. 

JESSE  C.  ADKINS, 

Justice. 


SCHEDULE  A 

(captioned  in  consolidated  causes) 

Notice  of  Foreclosure  and  Sale 

NOTICE  IS  HEREBY  GIVEN  that  in  pursuance  of  a 
decree  of  the  Supreme  Court  of  the  District  of  Columbia 

dated - ,  1931,  in  the  above  entitled 

causes,  the  undersigned,  appointed  by  said  decree  as  trustee 
(hereinafter  called  the  trustee)  to  make  the  sale  therein 
provided,  will  offer  for  sale  *  *  *  * 

377  At  ten  o’clock  in  the  forenoon,  on - 1931, 

or  if  said  sale  shall  be  adjourned,  then  on  the  second 

day  following  the  conclusion  of  the  bidding  at  such  ad¬ 
journed  sale,  or  if  said  second  day  be  Saturday,  Sunday  or 
a  legal  holiday  then  on  the  next  day  not  Saturday,  Sunday 
or  a  legal  holiday,  the  trustee  will  report  the  result  of  said 
sale  to  the  Court  for  such  orders,  judgments  and  decrees  as 
may  by  the  Court  be  deemed  proper  or  desirable;  and  the 
Court  reserves  the  right  at  said  time  either  to  adjourn  or 
postpone  the  hearing  on  said  report  of  the  trustee  or  at 
said  time  or  at  any  time  to  which  the  same  may  be  post¬ 
poned,  to  order  the  approval  or  disapproval  of  said  sale,  to 
order  such  further  and  other  sales,  if  any,  as  may  be 

378  advisable,  and  to  make  such  orders  in  the  premises 
as  it  may  deem  proper.  As  provided  by  said  decree, 

notice  is  hereby  given  that  the  above  entitled  causes  are, 
and  each  of  them  is,  hereby  set  for  further  hearing  before 
the  Court  at  the  time  and  place  of  the  making  of  the  above 
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directed  report  to  the  Court,  and  such  hearing  will  be  with¬ 
out  further  notice  to  any  party. 

For  a  more  particular  description  of  the  property  to  be 
sold  and  of  the  terms  of  sale,  for  the  provisions  of  the  de¬ 
cree  and  other  information,  intending  purchasers  are 
hereby  referred  to  the  decree  and  to  the  records,  papers,  de¬ 
tailed  inventories  of  personal  property  and  reports  on  file 
in  the  above  entitled  causes. 

Dated :  Washington,  D.  0.,  October  — ,  1931. 

CENTRAL  HANOVER  BANK 
AND  TRUST  COMPANY. 

By . . . . 

Vice-President , 

70  Broadway,  New  York  City. 

379  Defendant’s  Exhibit  No.  13 

(captioned  in  consolidated  causes) 

Trustee’s  Report  of  Sale. 

Filed  Oct.  24,  1932. 

•  •  t 

The  undersigned,  Central  Hanover  Bank  and  Trust 
Company,  appointed  by  the  decree  of  foreclosure  and  sale 
dated  October  14,  1931,  in  the  above-entitled  causes  to  m^ke 
the  sale  directed  by  said  decree,  does  hereby  respectfully 
report : 

1.  Neither  Wardman  Real  Estate  Properties,  Inc.,  ^ior 
any  other  party  to  the  above-entitled  causes,  nor  anyone 
else,  within  five  days  from  the  date  of  the  decree,  or|  at 
any  other  time  paid  or  caused  to  be  paid,  in  accordance  vjrith 
the  provisions  of  Article  3  of  the  decree  the  sum  speeijfied 
in  Article  2  of  the  decree  to  be  due  on  account  of  the  prin¬ 
cipal  of  and  interest  upon  the  First  and  Refunding  Mort¬ 
gage  Gold  Bonds  of  Wardman  Real  Estate  Properties, 
Inc.,  or  any  part  thereof. 

2.  In  the  manner  provided  by  the  decree,  the  undersigned 
fixed  November  20,  1931,  as  the  day  and  2  o’clock  in  the 
afternoon  as  the  hour  for  the  sale  directed  by  the  decree. 
The  undersigned  caused  notice  of  the  time,  place  and  terms 
of  said  sale,  describing  briefly  the  property  to  be  sold  and 
referring  intending  purchasers  for  a  more  particular  de- 
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scription  of  the  property  to  be  sold  and  of  the  terms  of  sale 
to  the  decree  and  to  the  records,  papers,  detailed  inven¬ 
tories  of  personal  property  and  reports  on  file  in  the  above 
entitled  causes,  to  be  published  once  a  week  for  four  consec¬ 
utive  weeks,  the  first  publication  not  less  than  twenty-eight 
days  prior  to  the  date  of  sale,  to  wit,  on  October  23  and  30 
and  November  6  and  13,  1931,  in  the  Washington  Law  Re¬ 
porter,  and  on  October  22  and  29  and  November  5  and  12, 
1931,  in  The  Evening  Star,  the  latter  being  a  newspaper  of 
general  circulation  in  the  City  of  Washington,  District  of 
Columbia.  There  is  attached  hereto,  marked  Exhibit  A  and 
made  a  part  hereof,  a  copy  of  said  notice  so  published,  to¬ 
gether  with  affidavits  showing  the  publication  of  said  notice 
in  said  newspapers  on  said  dates. 

3.  On  November  20,  1931,  at  2  o’clock,  P.  M.,  at  the  front 
door  of  the  Court  House  of  the  Supreme  Court  of  the 
381  District  of  Columbia,  being  the  place  named  in  said 
notice  of  sale,  a  representative  of  the  undersigned 
personally  attended  and,  before  offering  for  sale  any  of  the 
properties  directed  to  be  sold  in  and  by  the  decree,  at  the 
request  of  the  Bondholders’  Committee  duly  adjourned  said 
sale  on  behalf  of  the  undersigned,  pursuant  to  the  provi¬ 
sions  of  the  decree,  to  January  15,  1932,  at  2  o’clock  P.  M. 
Thereafter  the  undersigned  caused  a  notice  that  said  sale 
had  been  adjourned  as  aforesaid  to  be  published  in  the 
Washington  Law  Reporter  on  January  8,  1932,  and  in  the 
Evening  Star  on  January  12,  1932.  There  is  attached 
hereto,  marked  Exhibit  B,  and  made  a  part  hereof,  a  copy 
of  said  notice  of  adjournment,  together  with  affidavits  show¬ 
ing  the  publication  of  said  notice  of  adjournment  in  said 
newspapers  on  said  dates. 

On  January  15, 1932,  at  2  o’clock  P.  M.,  at  the  front  door 
of  said  Court  House  of  the  Supreme  Court  of  the  District 
of  Columbia,  being  the  place  named  in  said  notice  of  sale 
and  the  time  to  which  said  sale  had  been  adjourned  as 
aforesaid,  a  representative  of  the  undersigned  personally 
attended  and,  before  offering  for  sale  any  of  the  prop¬ 
erties  directed  to  be  sold  in  and  by  the  decree,  at  the  request 
of  the  Bondholders’  Committee  further  duly  adjourned  said 
sale  on  behalf  of  the  undersigned,  pursuant  to  the  provi¬ 
sions  of  the  decree,  to  April  15,  1932,  at  2  o’clock  P.  M. 
Thereafter  the  undersigned  caused  a  notice  that  said  sale 
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had  been  further  adjourned  as  aforesaid  to  be  published 
in  the  Washington  Law  Reporter  on  April  8,  1932,  and  in 
the  Evening  Star  on  April  9,  11,  13  and  14,  1932.  There  is 
attached  hereto,  marked  Exhibit  C  and  made  a  part  hereof 
a  copy  of  said  notice  of  further  adjournment,  together  with 
affidavits  showing  the  publication  of  said  notice  of  further 
adjournment  in  said  newspapers  on  said  dates. 

On  April  15,  1932,  at  2  o’clock  P.  M.,  at  the  front  door 
of  said  Court  House  of  the  Supreme  Court  of  the  District 
of  Columbia,  being  the  place  named  in  said  notice  of  ssle 
and  the  time  to  which  said  sale  had  been  further  adjourned 
as  aforesaid,  a  representative  of  the  undersigned  person¬ 
ally  attended  and,  before  offering  for  sale  any  of  the  prop¬ 
erties  directed  to  be  sold  in  and  by  the  decree,  at  the  re¬ 
quest  of  the  Bondholders’  Committee  further  duly  ad¬ 
journed  said  sale  on  behalf  of  the  undersigned,  pr.r- 
382  suant  to  the  provisions  of  the  decree,  to  May  20,  1932, 
at  2  o’clock  P.  M.  Thereafter  the  undersigned  caused 
a  notice  that  said  sale  had  been  further  adjourned  as  afore¬ 
said  to  be  published  in  the  Washington  Law  Reporter  on 
May  13,  1932,  and  in  the  Evening  Star  on  May  17  and  19, 
1932.  There  is  attached  hereto,  marked  Exhibit  D  and 
made  a  part  hereof,  a  copy  of  said  notice  of  further  ajd 
journment,  together  with  affidavits  showing  the  publication 
of  said  notice  of  further  adjournment  in  said  newspapef 
on  said  dates. 

On  May  20,  1932,  at  2  o’clock  P.  M.,  at  the  front  door 
said  Court  House  of  the  Supreme  Court  of  the  District 
Columbia,  being  the  place  named  in  said  notice  of  sale  ajid 
the  time  to  which  said  sale  had  been  further  adjourned 
aforesaid,  a  representative  of  the  undersigned  persona 
attended  and,  before  offering  for  sale  any  of  the  proper¬ 
ties  directed  to  be  sold  in  and  by  the  decree,  at  the  request 
of  the  Bondholders’  Committee  further  duly  adjourned  said 
sale  on  behalf  of  the  undersigned,  pursuant  to  the  provi¬ 
sions  of  the  decree  and  to  the  order  of  this  Court  dated  M  ay 
18,  1932,  to  October  21,  1932,  at  2  o’clock  P.  M.  There¬ 
after  the  undersigned  caused  a  notice  that  said  sale  had 
been  further  adjourned  as  aforesaid  to  be  published  in  the 
Washington  Law  Reporter  on  October  7  and  14,  1932,  and 
in  the  Evening  Star  on  October  7,  12  and  19,  1932.  There 
is  attached  hereto,  marked  Exhibit  E  and  made  a  part 


rs 
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hereof,  a  copy  of  said  notice  of  further  adjournment,  to¬ 
gether  with  affidavits  showing  the  publication  of  said  notice 
of  further  adjournment  in  said  newspapers  on  said  dates. 

On  October  21,  1932,  at  2  o’clock,  P.  M.  at  the  front  door 
of  said  Court  House  of  the  Supreme  Court  of  the  District 
of  Columbia,  being  the  place  named  in  said  notice  of  sale 
and  the  time  to  which  said  sale  had  been  further  adjourned 
as  aforesaid,  V.  W.  Miller,  a  Vice-President  of  the  under¬ 
signed,  personally  attended,  and  after  causing  to  be  read 
said  notice  of  sale,  Exhibit  A  hereto,  and  said  notice  of 
adjournment,  Exhibit  E  hereto,  offered  for  sale,  on  behalf 
of  the  undersigned,  at  public  auction  in  the  manner  pro¬ 
vided  in  the  decree  and  as  hereinafter  stated,  and  subject 
to  the  provisions  in  the  decree  set  forth,  the  property  by 
the  decree  directed  to  be  sold. 

•  •  • 

384  5.  The  undersigned  offered  for  sale  under  and 

subject  to  the  provisions  of  the  decree  all  of  the 
property  therein  directed  to  be  sold  in  the  following  man¬ 
ner: 

(1)  The  undersigned  first  offered  for  sale  separately,  as 
Parcel  1 ,  the  Wardman  Park  Hotel  and  Addition  to  Ward- 
man  Park  Hotel,  as  more  fully  described  in  Article  15  of 

7  V 

the  decree,  together  with  the  furniture,  furnishings,  equip¬ 
ment  and  other  personal  property  of  the  mortgagor,  Ward- 
man  Real  Estate  Properties,  Inc*.,  located  in,  upon  or  ap¬ 
purtenant  to  said  premises,  excluding,  however,  the  stock 
in  trade  of  the  drug  store  located  on  said  premises  and 
further  excluding  the  automobile  and  garage  supplies  and 
parts  maintained  in  the  garage  on  said  premises.  No  bid 
for  said  property,  Parcel  1  offered  separately,  was  made  by 
anybody. 

•  •  i  • 

386  (11)  The  undersigned  next  offered  for  sale  sep. 

arately,  as  Parcel  11,  the  stock  in  trade  of  the  drug 
store  maintained  and  operated  upon  the  premises  referred 
to  as  the  Wardman  Park  Hotel.  The  highest  bid  for  said 
property,  Parcell  11  offered  separately,  was  made  by  said 
Milton  Schilback  and  Paul  Brunn,  as  joint  tenants  and  not 
as  tenants  in  common,  and  was  $3,000,  and  said  bid  was 
noted  by  the  undersigned,  as  provided  in  the  decree. 
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(12)  The  undersigned  next  offered  for  sale  separately, 
as  Parcel  12.  the  automobile  and  garage  supplies  and  parts 
located  in  and  upon  the  premises  referred  to  as  the  Ward- 
man  Park  Hotel.  The  highest  bid  for  said  property,  Parcel 
12  offered  separately,  was  made  by  said  Milton  Schilbaok 
and  Paul  Brunn,  as  joint  tenants  and  not  as  tenants  in  com¬ 
mon,  and  was  $1,000,  and  said  bid  was  noted  by  the  under¬ 
signed,  as  provided  in  the  decree. 

(13)  The  undersigned  next  offered  for  sale  Parcels  1  ;o 


10,  inclusive,  as  an  entirety,  subject,  as  to  Parcels  3,  5,  6, 
8  and  10,  to  the  underlying  mortgages  above  referred  to. 
The  highest  bid  for  said  property,  Parcels  1  to  10,  inclusive, 
when  offered  as  an  entirety,  was  made  by  said  Milton  SchJl- 
back  and  Paul  Brunn,  as  joint  tenants  and  not  as  tenants  in 
common,  and  was  $2,800,000,  and  said  bid  was  noted  by  the 
undersigned  as  provided  in  the  decree. 

6.  The  undersigned  thereupon  announced  that  on  Oc¬ 
tober  24,  1932,  at  10  o’clock  in  the  forenoon,  the  undersigned 
would  report  the  result  of  said  sale  to  this  Court  for  such 
orders,  judgments  and  decrees  as  might  by  this  Court  be 

deemed  proper  or  desirable,  and  that  by  the  provi- 
387  sions  of  the  decree  this  Court  reserved  the  right  at 
said  time  or  at  any  other  time  to  which  said  hearing 
might  be  postponed  to  order  such  further  and  other  sales, 
if  any,  as  might  be  advisable,  and  to  make  such  orders  in 
the  premises  as  it  might  deem  proper. 

7.  Said  sale  was,  in  the  opinion  of  the  undersigned, 
fairly  conducted  and  complied  in  all  respects  with  the  pro¬ 
visions  of  the  decree  and  of  Rule  68  of  this  Court,  excebt 
as  modified  bv  the  decree. 


9.  By  an  indenture  dated  October  22,  1932,  attached  her 
to,  marked  Exhibit  G,  and  made  a  part  hereof,  said  Miltc 
Schilbaek  and  Paul  Brunn,  as  joint  tenants  and  not  as  tei 
ants  in  common,  have  assigned,  transferred  and  set  ov< 
unto  Washington  Properties,  Inc.,  a  corporation  organize 
and  existing  under  the  laws  of  the  State  of  Delaware,  the 
successful  bids  under  the  decree  for  the  property  therei 
described  as  Parcels  1  to  10,  inclusive,  Parcel  11  and  Parc 
12,  being  the  property  sold  to  them  as  aforesaid,  and  a 
their  rights  and  interests  under  the  decree  as  such  succes 
ful  bidders. 
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388  All  of  which  is  respectfully  submitted. 

Dated  Washington,  D.  C.,  October  22,  1932. 

CENTRAL  HANOVER  BANK 
AND  TRUST  COMPANY, 

As  Trustee, 

By  V.  W.  MILLER, 

V  ice-President. 

United  States  of  America, 

District  of  Columbia,  ss: 

V.  W.  Miller,  being  duly  sworn,  deposes  and  says  that  he 
is  an  officer,  to  wit,  a  Vice-President  of  Central  Hanover 
Bank  and  Trust  Company;  that  he  has  read  the  foregoing 
Report  and  knows  the  contents  thereof ;  and  that  the  same 
are  true. 

V.  W.  MILLER. 

Subscribed  and  sworn  to  before  me  this  22  day  of  Oc¬ 
tober,  1932. 

GRANVILLE  M.  HUNT, 
(Notarial  Seal.)  Notary  Public,  D.  C. 

My  commission  expires  June  30,  1937. 

389  Defendant* s  Exhibit  No.  14. 

Objections  by  Harold  II.  Shaller,  Intervening  Bondholder, 
to  confirmation  of  Judicial  Foreclosure  Sale. 

Filed  October  24,  1932. 

•  •  * 

Comes  now  your  intervenor,  Harold  H.  Shaller,  holder 
of  undeposited  Wardman  First  and  Refunding  Mortgage 
Bonds  and  respectfully  offers  his  objections  to  the  con¬ 
firmation  of  the  sale  held  on  October  21,  1932  of  the  Ward- 
man  properties  for  the  price  of  $2,800,000;  a  figure  which 
would  net  the  holders  of  the  $11,000,000  First  and  Refund¬ 
ing  Mortgage  Bonds  about  25  cents  on  the  dollar. 

Patently,  the  price  of  $2,800,000  is  grossly  inadequate 
and  unconscionable. 

1.  The  Halsey  Stuart  Co.,  house  of  issue,  in  its  pros¬ 
pectus  offering  the  aforesaid  bonds  for  sale  in  1928  and 
later,  represented  these  properties  as  having  a  value  of 
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over  $28,000,000,  that  is,  ten  times  the  foreclosure  pripe. 
This  same  prospectus  estimated  the  net  income  from  these 
properties  at  over  $1,500,000.  In  the  aggregate  some  $20, 
000,000  securities  were  issued  on  these  properties. 

2.  The  assessed  vaiue  of  these  properties  is  about  $15,- 
000,000;  the  unencumbered  properties  alone  being  assessed 
for  over  $10,000,000. 

3.  The  reorganization  “plan”  of  the  so-called  Bond¬ 
holders’  Protective  Committee  contemplates  a  new  issue  of 
securities  based  on  these  same  properties  of  close  to  $15,- 
000,000. 

4.  The  gross  income  of  these  properties  even  under  the 
present  inefficient,  inexperienced  receivership  management 
and  during  this  grave  depression  lias  been  about  $2,500,000 
yearly.  Property  in  this  city  now  sells  commonly  at  from 
6  to  7  times  the  gross  rental,  indicating  a  value  of  about 

$15,000,000. 

390  5.  Even  allowing  a  discount  of  25%  from  the  figure 

for  reproduction  cost  submitted  by  Halsey  Stuart 
Co.  in  1928,  the  reduction  value  of  these  properties  woujld 
still  be  about  $20,000,000. 

6.  During  the  pendency  of  this  litigation,  an  offer 
4%  net  return  on  the  total  bond  issue  has  been  scorned  by 
the  receivers  and  the  Bondholders’  Protective  Committee. 

7.  Repeated  offers  to  purchase  the  bondholdings  of  the 
Bondholders’  Committee  at  prices  of  35  cents  on  the  dollar 
have  been  scoffed  at  as  ridiculously  low. 

The  conduct  of  the  sale  by  the  trustees  was  unfair  and 
definitely  calculated  to  discourage  outside  legitimate  bid¬ 
ding. 

1.  The  advertisement  of  sale  required,  “if  sold  as  an 
entirety,  the  terms  of  sale  shall  be  all  cash.”  This  is 
clearly  a  very  harsh  provision  and  contrary  to  the  long  es¬ 
tablished  equity  rule  68  of  our  Supreme  Court  which  pre¬ 
scribes  that  in  court  sales  “terms  shall  be  as  follows:  one 
third  of  the  purchase  money  to  be  paid  in  cash  and  the  bal¬ 
ance  in  two  equal  installments,  payable  in  one  and  two 
vears  from  date  of  sale.”  If  there  exists  anv  discretionary 
power  in  a  Court  of  Equity  to  vary  these  terms  as  set  opt 
in  rule  68,  it  clearly  should  be  used  at  this  time  of  great 
financial  stress,  to  make  the  terms  of  sale  of  these  large 
valuable  properties  easier  rather  than  harsher,  in  order 
to  invite  competitive  bidding  rather  than  to  prevent  it. 


of 
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2.  The  provision  for  a  sale  of  all  the  properties  after 
being  first  offered  individually,  was  definitely  intended  to 
keep  out  small  bidders  who  would  have  bid  on  individual 
buildings,  but  were  discouraged  therefrom  by  the  realiza¬ 
tion  that  such  bids  were  useless  in  the  face  of  one  final  bid 
for  all  properties.  No  bids  were  made  on  these  buildings 
individually,  although  single  properties  are  constantly 
being  sold  by  foreclosure  in  this  city  at  reasonably  success¬ 
ful  prices. 

391  3.  The  terms  of  sale  required,  “said  deeds  of  trust 

securing  deferred  purchase  money  shall  be  in  such 
form  and  with  such  special  provisions  as  the  Court  may 
deem  are  appropriate  under  the  circumstances  of  this  case.” 
Clearly  no  purchaser  would  hazard  a  bid  on  property  sub¬ 
ject  to  deeds  of  trust  containing  “special  provisions”  the 
exact  nature  of  which  are  unknown.  This  provision  is  con¬ 
trary  to  equity  rule  68  requiring  deed  of  trust  as  commonly 
used  in  the  District  of  Columbia. 

4.  The  properties  involved  are  nationally  known  and  the 
bonds  secured  on  same  are  held  throughout  the  length  and 
breadth  of  this  country  and  yet  the  only  advertisement 
relative  to  the  sale  was  carried  in  local  papers.  In  case  of 
Court  sales  of  large  properties  generally  the  trustees  have 
made  some  effort  to  attract  bidders  outside  of  this  city  by 
notices  and  circulars  (see  the  case  of  the  Washington  Build¬ 
ing). 

5.  The  advertisement  itself,  a  copy  of  which  is  attached 
hereto  and  prayed  to  be  read  as  part  hereof,  was  extremely 
confusing,  and  calculated  to  discourage  the  ordinary  bidder. 

6.  The  terms  of  the  advertisement  were  indefinite  and 
vague  in  that  there  was  no  description  of  the  underlying 
trusts  on  the  properties  with  no  information  as  to  amorti¬ 
zation,  requirements,  etc. 

7.  The  terms  of  sale  were  indefinite  in  offering  the  prop¬ 
erties  “subject  to  leases  existing  at  the  time  of  sale”  with¬ 
out  any  details  given  as  to  such  leases. 

8.  The  terms  of  sale  were  indefinite  in  offering  inter  alia 
“all  the  rights,  title  and  interest  of  the  company  in  and  to 
that  certain  agreement  dated  as  of  May  31,  1928  herein 
sometimes  referred  to  as  the  construction  contract;”  with 
no  information  given  as  to  this  contract. 
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9.  The  advertisement  of  sale  referred  vaguely  to  grjsat 
masses  of  furniture  and  equipment  ostensibly  of  v^ry 
392  great  value  but  without  details  or  information  |  to 
prospective  bidders. 

Every  phase  of  this  foreclosure  sale  reflects  the  insidious 
workings  of  the  Halsey  Stuart  dominated  “Protective  Com¬ 
mittee,’’  striving  brazenly  in  the  face  of  public  censure  and 
Governmental  indictment  to  squeeze  out  non-depositing 
bondholders  at  a  small  fraction  of  their  investment;  and 
then  later  to  wipe  out  the  depositing  bondholders  thru  a 
most  unconscionable  and  outrageous  “plan.’’  To  that  ejnd 
all  possible  competitive  bidding  at  the  “sale”  was  killed 

off  bv  everv  trick  and  technicality  available. 

*  •  » 

The  sale  and  disposition  of  these  properties  rests  exclu¬ 
sively  in  the  custody  of  this  Court  of  Equity,  and  the  bene¬ 
ficent  power  of  this  Court  should  not  be  used  to  further  the 
unconscionable  “plan”  of  the  Halsey  Stuart  Co.,  which 
sponsored  the  bond  issue  originally  to  its  own  great  profit 
and  now  seeks  to  wrest  complete  control  and  possession  of 
these  valuable  properties  from  the  hands  of  wearied  and 
impoverished  investors  thru  the  medium  of  a  dummy  pi|o 
tective  committee. 

HAROLD  H.  SHALLER, 

Intervening  Bondholder. 

District  of  Columbia,  ss: 

Harold  II.  Shaller,  being  first  duly  sworn,  deposes  ajid 
says  that  he  has  read  the  foregoing  objections  and  knajvs 
the  contents  thereof;  that  the  matters  and  things  set  for^h 
therein  of  his  personal  knowledge  are  true  and  those  stated 
upon  information  and  belief  he  believes  to  be  true. 

HAROLD  H.  SHALLER. 

Sworn  and  subscribed  before  me  this  24th  day  of  Oc^t., 
A.  D.  1932. 

FRANK  E.  CUNNINGHAM, 

Clerk  I 

By  HARRY  M.  HULL, 

Asst.  Clerk.l 

JOSEPH  LOW, 

Attorney. 
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393  Defendant’s  Exhibit  No.  15 

Motion  &  Petition  of  AY.  Bissell  Thomas,  Special 

Intervener,  etc. 

Filed  October  26,  1932. 

*  •  •  •  •  * 

Now  comes  W.  Bissell  Thomas,  and  appearing  in  this 
cause  specially,  and  for  the  purposes  of  this  motion  only, 
moves  the  court  to  set  aside  the  sale  of  all  the  property  re¬ 
ported  sold  by  the  trustees  on  October  21,  1932;  and  in  this 
behalf  respectfully  shows  the  court: 

1.  That  on  July  2,  1931,  Leslie  M.  Shaw,  holding  title  to 
various  First  and  Refunding  Mortgage  Gold  Bonds  of  the 
Wardman  Real  Estate  Properties,  Inc.,  as  plaintiff,  filed  his 
bill  in  equity  for  foreclosure  of  the  mortgage  securing  the 
same,  and  for  other  relief,  being  Equity  No.  53077  in  this 
Court,  making  the  Central  Hanover  Bank  &  Trust  Com¬ 
pany,  Frank  Wolfe  and  the  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  parties  defendant  thereto,  and  by  the  filing  of  this 
said  bill  presented  to  this  court,  for  its  determination,  all 
of  the  issues  raised  or  presented  by  the  pleadings  in  this 
proceeding;  and  that  from  the  date  of  its  filing  to  the  pres¬ 
ent  time  said  Equity  Cause  No.  53,077  has  been,  and  still 
continues  to  be,  a  pending  and  undetermined  proceeding  in 
this  court;  that  on  October  1932,  this  special  intervener  was, 
by  order  of  court,  substituted  as  party  plaintiff  therein; 
that  notwithstanding  the  pendency  of  said  cause,  and  the 
pending  jurisdiction  of  this  Court  over  all  of  the  parties 
thereto,  and  over  the  issues  thereby  raised,  the  Central 
Hanover  Bank  &  Trust  Company  and  Frank  Wolfe,  plain¬ 
tiffs  in  this  proceeding,  filed  their  bill  herein  on  July  14, 
1931,  eliminating  therefrom  all  of  the  issues  raised  by  the 
bill  in  Equity  No.  53,077  save  those  created  by  the  allega¬ 
tion  of  simple  default,  on  the  part  of  the  mortgagor  defen¬ 
dant,  of  certain  provisions  of  the  mortgage;  and  that  simul¬ 
taneously  with  the  filing  of  the  bill  in  this  cause  the 

394  mortgagor  defendant  filed  its  answer  admitting  the 
allegations  of  the  bill,  and  the  parties  and  attorneys 

forthwith  proceeded  to  the  chambers  of  Mr.  Justice  Proctor, 
and,  as  this  special  intervener  is  informed  and  believes, 
concealed  from  him  the  nature  and  effect  of  the  issues 
created  by  the  pendency  of  Equity  Cause  No.  53,077,  and 
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procured  from  him  the  entry  of  an  order  appointing  Julius 

I.  Peyser,  Joseph  P.  Tumulty  and  Thomas  D.  Carson,  jre- 
ceivers  herein,  all  of  which  was  done  without  notice  to  ijhe 
plaintiff  in  said  Equity  Xo.  53,077,  and  was  subversive  of 
his  rights  as  plaintiff  therein : 

II.  That  this  cause  was  not  filed  in  good  faith,  but  was  a 
collusive  proceeding  instituted  as  this  special  intervener  is 
informed  and  believes,  and  therefore  alleges,  in  accordance 
with,  and  for  the  purpose  of  effecting  a  conspiracy  entered 
into  prior  to  the  filing  of  the  bill  herein,  by  and  between 
the  Central  Hanover  Bank  &  Trust  Company,  Frank  Wolfe, 
Leonard  L.  Stanley,  William  Buchsbaum,  Paul  W.  Fisher, 
William  M.  Greve,  Frederick  J.  Leary  and  Andrew  J.  Mil¬ 
ler,  and  one  George  G.  Shriver,  constituting  a  socalled 
Bondholders’  Protective  Committee,  Halsey,  Stuart  &  Com¬ 
pany,  Inc.,  and  other  persons  unknown  to  this  special  inter¬ 
vener,  which  conspiracy  this  special  intervener  is  informed 
and  believes,  and  therefore  alleges,  had,  and  has,  for  its 
purposes : 

1.  The  filing  of  this  proceeding  as  a  collusive  action  in  an 
attempt  to  secure  control  of  all  matters  relating  to  the  fore¬ 
closure  of  the  mortgage,  notwithstanding  the  priority  of 
Equity  Xo.  53,077. 

2.  The  control  of  the  mortgaged  property,  pending  fore¬ 
closure,  by  improperly  securing  the  appointment  of  friendly 
receivers. 

3.  The  organization  of  a  sham  and  fraudulent  committee 
to  be  known  as  a  Bondholders  Protective  Committee,  to  be 

represented  to  holders  of  First  and  Refunding  Mort- 
305  gage  Gold  Bonds  as  organized  and  existing  for  the 
purpose  pf  protecting  their  rights,  but  in  truth  a|id 
in  fact  to  be  selected  from  the  list  of  conspirators,  and  {to 
act  in  all  things  in  furtherance  of  the  conspiracy. 

4.  To  secure,  by  misleading  acts  and  statements,  the  de¬ 
posit  of  bonds  with  the  Central  Hanover  Bank  &  Trust 
Company  as  depositary  of  said  so-called  Bondholders’  Pro¬ 
tective  Committee  on  such  terms  and  in  such  manner  as  to 
enable  said  committee  to  forestall  any  independent  action 
bv  a  bondholder  detrimental  to  the  purposes  of  the  con¬ 
spiracy. 

5.  To  formulate,  and,  by  chicanery  and  concealment,  to 
carry  out  and  effect  a  plan  and  agreement  of  re-organiaa- 
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tion  in  fraud  of  the  rights  of  holders  of  First  and  Refund¬ 
ing  Mortgage  Gold  Bonds  and  by  said  plan  and  agreement 
fraudulently  to  secure  unlimited  control  of  all  the  mort¬ 
gaged  property,  after  the  jurisdiction  of  this  court  over  the 
same  had  terminated. 

6.  To  shield  and  protect,  by  collusive  action  and  conceal¬ 
ment  on  the  part  of  all  the  conspirators,  all  parties  to  the 
conspiracy  from  any  liability  on  account  of  any  action  taken 
by  any  of  them,  and  in  this  behalf  to  conceal  from  all  bond¬ 
holders  the  names  and  addresses  of  other  bondholders,  to 
the  end  that  concerted  action  would  thereby  be  rendered 
impossible. 

7.  By  collusive  action  and  concealment,  to  secure  title  to 
all  of  the  mortgaged  property  in  the  name  of  Leonard  L. 
Stanley  and  George  G.  Shriver,  two  of  the  conspirators  by 
having  the  same  bid  in  at  the  foreclosure  sale  by  two  straw- 
men  named  Paul  A.  Brunn  and  Milton  Shilback,  who  were 
to  act  in  furtherance  of  the  conspiracy,  and,  after  securing 
title  to  all  of  the  mortgaged  property,  free  from  any  further 
control  of  the  Court,  were,  and  are,  to  transfer  the  same  to 
said  Leonard  L.  Stanley  and  George  G.  Shriver,  who  intend 
to  manage,  control  and  transfer  the  same  in  fraud  of  the 

rights  of  holders  of  First  and  Refunding  Mortgage 
396  Gold  Bonds. 

III.  That  prior  to  October  21,  1932,  said  alleged 
conspiracy  had  been  so  far  effected  that  holders  of  a  large 
amount  of  First  and  Refunding  Mortgage  Gold  Bonds  had 
been  induced,  by  misrepresentation  and  concealment,  to  de¬ 
posit  their  bonds,  with  said  Central  Hanover  Bank  &  Trust 
Company  as  depositary,  and  individual  bondholders,  who 
are  widely  scattered  and  unknown  to  each  other,  and,  for 
the  most  part,  have  small  individual  holdings,  had  been  pre¬ 
vented  from  ascertaining  the  names  and  addresses  of  other 
bondholders,  or,  as  a  class,  from  taking  concerted  action, 
partly  because  of  the  misleading  representations  that  their 
interests  would  be  safeguarded  by  the  alleged  conspirators 
comprising  the  so-called  Bondholders  Protective  Commit¬ 
tee;  and  a  plan  and  agreement  of  re-organization  had  been 
formulated  under  which  title  to  all  of  the  mortgaged  prop¬ 
erty  was  to  go  to  Leonard  L.  Stanley  and  George  G.  Shriver 
free  from  any  further  control  of  the  court,  to  the  end  that 
the  latter  could,  and  now  intend,  should  the  sale  of  the  prop- 
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erty  on  October  21,  1932,  be  confirmed  and  ratified,  to  de¬ 
fraud  the  First  and  Refunding  bondholders  by  taking  from 
them  any  control  or  management  of  the  property,  and,  di¬ 
rectly,  or  indirectly,  transferring  large  interests  therein, 
without  consideration,  to  their  own  fraudulent  benefit  or 
that  of  others  of  the  foregoing  alleged  conspirators. 

IV.  That  the  said  alleged  conspirators,  Leonard  L.  Stan¬ 
ley  and  Halsey,  Stuart  &  Company,  Inc.,  are  now  under  in¬ 
dictment  in  the  United  States  District  Court  sitting  in  Mil¬ 
waukee,  Wisconsin,  charged  with  being  common  cheats  and 
swindlers,  and  that  said  Leonard  L.  Stanley  is  a  person 
wholly  unfit  to  be  entrusted  with  the  title  to  the  mortgaged 
property,  or  to  represent  or  carry  out  any  plan  requiring 
honesty  and  good  faith,  as  does  the  plan  in  pursuance  of 
which  the  mortgaged  property  was  bid  in,  on  behalf  of  i  he 
said  Leonard  L.  Stanley,  at.  the  sale  on  October  21,  1932. 

V.  That  the  bidding  in  of  the  mortgaged  property 
397  by  Paul  A.  A.  Brunn  and  Milton  Shilback  was  a  pre¬ 
tense  and  a  sham  to  conceal  the  fact  that  it  was  am|  is 
the  intention  of  all  the  alleged  conspirators  ultimately  to 
vest  said  title  in  said  Leonard  L.  Stanley,  and  if  said  side 
of  October  21st  is  confirmed  the  latter  will  secure  said  tifle, 
free  from  any  further  control  of  the  court,  and  will  control 
and  transfer  the  same  in  fraud  of  the  rights  of  First  and 
Refunding  Mortgage  Gold  Bondholders,  as  will  more  fully 
appear  by  reference  to  a  printed  copy  of  a  certain  Plan  and 
Agreement  of  Reorganization,  which,  as  this  special  inter¬ 
vener  is  informed  and  believes,  and  therefore  alleges,  was 
concocted  by  the  above  alleged  conspirators,  and  which  has 
never  been  presented  to  this  court  for  action,  but  the  terms 
and  provisions  of  which  have  been,  as  a  part  of  said  alleged 
conspiracy,  purposely  concealed  from  the  court;  and  in  this 
behalf,  this  special  intervener  says  that  he  has  no  available 
copy  of  said  Plan  and  Agreement  of  Reorganization,  and 
prays  that  the  defendants  be  required  to  file  forthwith  a 
copy  thereof  for  the  information  of  the  court,  and  as  con¬ 
taining  matter  necessary  and  proper  to  the  consideration 
of  this  motion  and  petition. 

VI.  That  this  special  intervener  is  informed  and  believes, 
and  therefore  alleges,  that  a  large  proportion  of  the  pur¬ 
chase  price  bid  for  the  mortgaged  property  by  said  Paul 
A.  Brunn  and  Milton  Shilback,  acting  in  the  interest  of  siid 
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Leonard  L.  Stanley,  for  the  purpose  of  misleading  the  court 
as  to  the  identity  of  the  true  purchasers,  has  been,  or  will 
be,  paid  with  First  and  Refunding  Mortgage  Gold  Bonds 
deposited  with  the  Central  Hanover  Bank  &  Trust  Com¬ 
pany  as  depositary  for  the  so-called  Bondholders  Protective 
Committee;  that  the  said  Paul  A.  Brunn  and  Milton  Shil- 
back  are  not  the  owners  of  any  of  said  bonds,  that  the  Cen¬ 
tral  Hanover  Bank  &  Trust  Company  and  said  committee 
were  and  are  without  right  to  transfer  any  of  said  bonds 
to  said  Paul  A.  Brunn  and  Milton  Shilback  for  any 
398  purpose,  and  that  said  bid,  and  the  arrangements 
made  to  pay  the  purchase  price  for  the  mortgaged 
property  are  false  and  fraudulent  shams  and  pretenses, 
effected  in  pursuance  of  the  purposes  of  said  alleged  con¬ 
spiracy. 

VII.  That  this  special  intervener  is  informed  and  believes, 
and  therefore  alleges,  that  after  securing  the  deposit  of  the 
First  and  Refunding  Mortgage  Gold  Bonds  with  its  deposi¬ 
tary,  the  Central  Hanover  Bank  &  Trust  Company,  the  said 
committee  hypothecated  all  of  the  bonds  at  the  time  of  said 
hypothecation  so  on  deposit  with  said  Central  Hanover 
Bank  &  Trust  Company  to  secure  a  loan  to  said  committee 
in  excess  of  $100,000.00  and  that  all  of  said  hypothecated 
bonds  are  now  held  by  said  Central  Hanover  Bank  &  Trust 
Company  not  as  depositary  for  said  committee  but  as  se¬ 
curity  for  said  loan. 

VIII.  That  the  alleged  loan  above  mentioned  was  made 
and  secured  without  right  on  the  part  of  said  Bondholders 
Protective  Committee  to  make  and  secure  the  same,  and 
that  at  least  a  part  of  the  proceeds  thereof,  as  this  special 
intervener  is  informed  and  believes,  and  therefore  alleges, 
were  not  used  in  the  interests  of  the  depositing  bondholders, 
but  for  the  purposes  directly  antagonistic  to  their  interests, 
notably,  as  this  special  intervener  is  informed  and  believes, 
and  therefore  alleges,  a  sum  in  excess  of  $10,000.00  of  the 
proceeds  of  said  loan  was  used  by  said  Bondholders  Protec¬ 
tive  Committee,  in  purchasing  the  worthless  securities  of 
the  Wardman  Real  Estate  Properties,  Inc.,  and  its  affiliate 
the  Wardman  Realty  &  Construction  Company,  which  were 
the  security  of  the  Debenture  Bonds  of  the  Wardman  Real 
Estate  Properties,  Inc.,  to  the  holders  of  which  latter  the 
said  Leonard  L.  Stanley,  if  the  sale  of  October  21st  is  con- 
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firmed,  will  transfer  large  and  substantial  interests  in  jthe 
mortgaged  property  in  fraud  of  the  rights  of  First  and  'Re¬ 
funding  Mortgage  Gold  Bondholders,  and  in  further- 
399  ance  of  said  alleged  conspiracy. 

IX.  That  all  of  the  matters  and  things  herein  al¬ 
leged  are  peculiarly  and  in  part,  exclusively  in  the  knowl¬ 
edge  and  possession  of  the  plaintiff  Central  Hanover  Bank 
&  Trust  Company,  its  officers  and  agents,  and  Frank  Wol  fe, 
the  defendant  Wardman  Real  Estate  Properties,  Inc.,  its 
officers  and  agents,  the  members  and  former  members  of 
the  so-called  Bondholders  Protective  Committee  to-wit: 
William  Buchsbaum,  Paul  W.  Fisher,  William  M.  Greve, 
Frederick  J.  Leary,  Andrew  .J.  Miller,  Joseph  P.  Tumulty, 
Julius  I.  Peyser,  George  G.  Shriver,  and  Paul  A.  Brunn 
and  Milton  Shilback,  bidders  at  the  sale  of  October  21st, 
and  this  special  intervener  can  only  sustain  the  allegations 
hereof  by  being  accorded  the  permission  of  the  court  to  in¬ 
terrogate,  under  oath,  officers  and  agents  of  the  Central 
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Hanover  Bank  &  Trust  Company,  and  especially  Freder 
J.  Leary,  a  vice-president  thereof,  Frank  Wolfe,  the  oj 
cers  and  agents  of  the  Wardman  Real  Estate  Properti 
Inc.,  and  especially  Leonard  L.  Stanley,  an  officer  and  direc¬ 
tor  thereof,  William  Buchsbaum,  Paul  W.  Fisher,  William 
M.  Greve,  Andrew  J.  Miller,  Joseph  P.  Tumulty,  Julius 
Peyser  and  George  G.  Shriver,  members  and  former  me 
bers  of  the  Bondholders’  Protective  Committee,  and  Pjjml 
A.  Brunn  and  Milton  Shilback,  nominal  bidders  at  the  s^le 
of  October  21,  1932;  and  that  the  matters  and  things  to 
adduced  thereby  are  not  within  the  knowledge  and  poss^ 
sion  of  this  special  intervener,  and  cannot  be  produced 
him,  as  evidence  to  sustain  the  allegations  hereof  otherw 
than  by  interrogating  the  persons  hereinabove  named,  a^id 
that  the  evidence  to  be  so  adduced  is  proper,  relevant,  mate¬ 
rial  and  necessary  to  sustain  the  issues  of  this  intervening 
petition. 

X.  That  said  First  and  Refunding  Mortgage  Gold  Bon^s 
were  sold  and  disposed  of  to  the  investing  public  jay 
400  the  alleged  conspirator  Halsey,  Stuart  &  Comparjy, 
Inc.,  by  means  of  false  and  misleading  representa¬ 
tions,  and  that  the  holders  thereof  are  widely  scattered  aiid 
have,  in  the  main,  small  individual  holdings;  that  they  hajce 
been  kept  in  ignorance  of  their  rights  or  of  the  various 
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steps  later  taken  in  this  cause,  and  of  each  others’  names 
and  addresses,  and  that  it  has  been,  and  is,  impossible  for 
them  to  take  concerted  action  in  their  own  behalf,  but  that 
they  are  dependent  on  the  action  of  this  court,  in  part  sui 
juris,  for  protection  from  the  results  of  the  alleged  con¬ 
spiracy  hereinabove  mentioned. 

XI.  That  the  amount  bid  for  the  mortgaged  property 
by  said  Paul  A.  Brunn  and  Milton  Shilback  is  grossly  in¬ 
adequate;  that  the  property  upon  which  the  mortgage  se¬ 
curing  the  First  and  Refunding  Mortgage  Gold  Bonds  is  a 
first  mortgage  lien  is  now  assessed  for  purposes  of  taxation 
at  a  value  in  excess  of  $9,000,000.00,  and,  as  this  special  in¬ 
tervener  is  informed  and  believes,  would,  even  in  the  pres¬ 
ent  market,  if  fairly  offered  for  sale  by  independent  and 
disinterested  trustees,  bring  a  sum  in  excess  of  $6,000,- 
000.00  for  such  property  alone,  exclusive  of  the  additional 
property  covered  by  the  mortgage  but  encumbered  with 
liens  superior  to  the  mortgage  securing  the  First  and  Re¬ 
funding  Mortgage  Gold  Bonds,  and  that  the  sale  of  October 
21,  1932,  ought  to  be  nullified  and  set  aside  on  the  grounds 
of  inadequacy  of  the  bid,  irrespective  of  all  other  reasons. 

Wherefore  this  special  intervener  prays: 

1.  That  he  be  accorded  the  permission  of  the  court  to 
•interrogate,  under  oath,  the  officers  and  agents  of  the 
Central  Hanover  Bank  &  Trust  Company,  and  especially 
Frederick  J.  Leary,  vice-president  thereof,  the  officers 
and  agents  of  the  defendant  Wardman  Real  Estate 
Properties,  Inc.,  and  especially  Leonard  L.  Stanley,  an 

officer  and  director  thereof,  William  Buehsbaum, 
401  Paul  W.  Fisher,  William  M.  Greve,  Andrew  J.  Miller, 

Joseph  P.  Tumulty,  Julius  I.  Peyser  and  George  G. 
Shriver,  as  members  and  former  members  of  the  so-called 
Bondholders  Protective  Committee,  and  Paul  A.  Brunn  and 
Milton  Shilback,  bidders  at  the  sale  of  October  21,  1932, 
all  in  accordance  with  the  allegations  of  paragraph  IX  of 
this  petition,  and  that  a  short  day  be  fixed  by  the  court  for 
the  purpose  of  said  interrogation,  and  that  subpoenas  issue 
for  the  persons  to  be  interrogated  returnable  on  the  day  so 
to  be  fixed. 

2.  That  the  sale  of  the  mortgaged  property  on  October 
21,  1932,  to  Paul  A.  Brunn  and  Milton  Shilback,  their  suc¬ 
cessors  or  assigns,  be  not  confirmed,  but  that,  on  the  con- 
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trary  it  be  held  to  have  been  collusively  and  improperly  or¬ 
dered,  and  to  have  been,  and  to  be,  a  sham  and  pretense  ^or 
the  purpose  of  ultimately  transferring  title  to  the  mort¬ 
gaged  property  to  the  alleged  conspirators,  Leonard  L. 
Stanley  and  George  G.  Shriver,  free  and  clear  of  all  juris¬ 
diction  or  control  by  this  court,  for  improper  purposes  a  id 
in  furtherance  of  the  alleged  conspiracy;  and  that  said  s$\e 
be  set  aside  and  held  for  naught  and  that  the  bidders  Pi^ul 
A.  Brunn  and  Milton  Shilback  be  held  to  take  nothing  iv 
their  said  bid. 

3.  That  the  sale  of  October  21,  1932,  bo  nullified,  set  asijie 
and  held  for  naught  because  of  the  inadequacy  of  the  b|id 
of  said  Paul  A.  Brunn  and  Milton  Shilback. 

4.  That  this  special  intervener  have  such  other,  further 
and  different  relief  as  to  equity  may  seem  meet,  and  as  to 
which  he,  within  the  limits  of  his  special  intervention,  ma|v, 
from  time  to  time,  be  entitled. 

W.  BISSELL  THOMAS, 

Special  Intervener. 

W.  BISSELL  THOMAS,  Pro  se. 

WILLIAM  B.  O’CONNELL, 

Attorney  for  Special  Intervener. 

402  District  of  Columbia,  .9.9: 

W.  Bissell  Thomas,  being  first  duly  sworn,  says  that 
is  the  petitioner  in  the  foregoing  petition,  that  he  knows  tljie 
contents  thereof,  and  that  the  statements  therein  contained 
are  true,  except  as  to  those  matters  stated  on  information 
and  belief,  and  as  to  such  matters  affiant  says  that  he  be¬ 
lieves  them  to  be  true. 

W.  BISSELL  THOMAS. 

Sworn  to  and  subscribed  to  before  me  this  24th  day  qf 
October,  1932. 

WIRT  B.  FURR,  (Seal) 

Notary  Public,  D.  C. 
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403  Defendant’s  Exhibit  No.  16. 

Petition  of  William  B.  O’Connell,  Intervener,  Objecting  to 
the  Confirmation  of  the  Sale  of  the  Mortgaged  Prop¬ 
erty  on  October  21,  1932. 

Filed  October  28,  1932. 

•  •  # 

William  B.  O’Connell,  under  leave  of  Court,  files  this  his 
intervening  petition  in  the  above  entitled  cause  and  respect¬ 
fully  shows  the  Court: 

I.  That  petitioner  is  the  owner  of  Two  thousand  ($2,000) 
dollars  par  value  of  the  First  and  Refunding  Mortgage 
Gold  Bonds,  6]A%  Series,  due  1938,  of  the  Wardman  Real 
Estate  Properties,  Inc.,  now  on  deposit  with  the  Central 
Hanover  Bank  &  Trust  Company  of  New  York  and  the  First 
Union  Trust  &  Savings  Bank  of  Chicago,  as  depositaries  of 
the  so-called  Bondholders’  Protective  Committee  of  which 
Committee  Leonard  L.  Stanley  is,  and  throughout  the  exis¬ 
tence  of  said  Committee  has  been,  its  Chairman. 

II.  On  June  16,  1932,  this  petitioner  made  inquiry  of 
Bruce  Angus,  then  the  Secretary  of  the  so-called  Bondhold¬ 
ers’  Protective  Committee,  requesting  information  as  to 
what  conditions  he  must  comply  with  in  order  to  withdraw 
his  bonds  from  deposit  as  aforesaid,  and  on  June  18,  1932, 
was  informed  by  the  said  Angus,  by  letter  of  that  date,  that 
deposited  bonds  could  only  be  withdrawn  by  such  as  filed 
written  dissent  from  the  plan  of  reorganization  within  fif¬ 
teen  days  after  the  adoption  of  said  plan  of  reorganization, 
and  that  even  in  that  event  the  bonds  could  not  be  with¬ 
drawn  by  any  dissenting  depositor  until  fifteen  days  after 
the  said  plan  of  reorganization  had  been  declared  oper¬ 
ated;  that  the  terms  and  conditions  above  imposed  consti¬ 
tuted  fraud  upon  this  petitioner  and  constituted  an  attempt 
to  use  this  petitioner’s  bonds  in  consummating  a  plan  and 

agreement  of  reorganization,  the  details  of  which 

404  this  petitioner  and  other  depositors  were  not  in¬ 
formed,  notwithstanding  the  dissent  of  this  petitioner 

to  any  such  plan  and  agreement  of  reorganization  and  were 
a  subterfuge  on  the  part  of  the  Bondholders’  Protective 
Committee  and  the  depositors  to  use  the  bonds  of  this  peti¬ 
tioner  and  other  dissenting  depositors  in  payment  of  the 
purchase  price  of  the  property  under  the  plan  and  agree- 
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ment  of  reorganization,  which  said  plan  and  agreement  con¬ 
stituted  a  fraud  upon  the  rights  of  this  petitioner. 

III.  That  this  petitioner  is  informed,  and  believes  a^id 
therefore  alleges  that  notwithstanding  his  dissent  to  tjie 
plan  and  agreement  of  reorganization,  and  notwithstanding 
his  rights  as  a  bondholder,  and  without  any  authority  frcjm 
him,  the  said  Bondholders’  Protective  Committee  and  ijts 
said  depositaries  will  use  his  said  bond  as  part  of  the  pur¬ 
chase  price  of  the  mortgaged  property  under  the  sale  |of 
October  21,  1932,  and  that  such  use  of  petitioner’s  bonps 
will  not  be  in  good  faith  or  in  the  interest  of  this  petitioner, 
but  in  fraud  of  his  rights  and  for  the  purpose  of  enabling 
the  depositaries  and  the  members  of  the  said  Bondholders  ’ 
Protective  Committee,  and  especially  one  Leonard  L.  Stan¬ 
ley,  to  procure  title  to  all  of  the  mortgaged  property  free 
and  clear  of  any  further  control  or  jurisdiction  of  the 
Court,  and  on  such  terms  and  conditions  that  this  petitioner 
will  be  helpless  to  assert  or  to  recover  his  rights  if  said  sale 
of  October  21,  1932,  is  confirmed. 

IV.  That  this  cause  was  not  filed  in  good  faith,  but  was 
a  collusive  proceeding  instituted  as  this  petitioner  is  in¬ 
formed  and  believes,  and  therefore  alleges,  in  accordance 
with  and  for  the  purpose  of  effecting  a  conspiracy  entered 
into  prior  to  the  filing  of  the  bill  herein,  by  and  between  t  ie 
Central  Hanover  Bank  and  Trust  Company,  Frank  Wolfe, 
Leonard  L.  Stanley,  William  Buchsbaum,  Paul  W.  Fisher, 
William  M.  Greve,  Frederick  J.  Leary  and  Andrew  J.  Mil¬ 
ler,  and  one  George  G.  Shriver,  constituting  a  so- 

405  called  Bondholders’  Protective  Committee,  Halsey, 
Stuart  &  Company,  Inc.,  and  other  persons  unknown 
to  this  petitioner,  which  conspiracy  this  petitioner  is  in¬ 
formed  and  believes  and  therefore  alleges  had,  and  has,  for 
its  purposes: 

1.  The  filing  of  this  proceeding  as  a  collusive  action  in  an 
attempt  to  secure  control  of  all  matters  relating  to  the 
foreclosure  of  the  mortgage,  notwithstanding  the  priority 
of  Equity  cause  No.  53077. 

2.  The  control  of  the  mortgaged  property,  pending  fore¬ 
closure,  by  improperly  securing  the  appointment  of  friencjlv 
receivers. 

3.  The  organization  of  a  sham  and  fraudulent  committee 
to  be  known  as  a  Bondholders’  Protective  Committee,  to  be 


308  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC. 

represented  to  holders  of  First  and  Refunding  Mortgage 
Golds  Bonds  as  organized  and  existing  for  the  purpose  of 
protecting  their  rights,  but  in  truth  and  in  fact  to  be  se¬ 
lected  from  the  list  of  conspirators,  and  to  act  in  all  things 
in  furtherance  of  the  conspiracy. 

4.  To  secure,  by  misleading  acts  and  statements,  the  de¬ 
posit  of  bonds  with  the  Central  Hanover  Bank  &  Trust  Com- 
qany  as  depositary  of  said  so-called  Bondholders’  Protec¬ 
tive  Committee  on  such  terms  and  in  such  manner  as  to  en¬ 
able  said  Committee  to  forestall  any  independent  action  by 
a  bondholder  detrimental  to  the  purposes  of  the  conspiracy. 

5.  To  formulate,  and  by  chicanery  and  concealment  to 
carry  out  and  effect  a  plan  and  agreement  of  reorganiza¬ 
tion  in  fraud  of  the  rights  of  holders  of  First  and  Refund¬ 
ing  Mortgage  Gold  Bonds  and  by  said  plan  and  agreement 
fraudulently  to  secure  unlimited  control  of  all  the  mort¬ 
gaged  property,  after  the  jurisdiction  of  this  Court  over  the 
same  had  terminated. 

6.  To  shield  and  protect,  by  collusive  action  and  conceal¬ 
ment  on  the  part  of  all  the  conspirators,  all  parties  to  the 

conspiracy  from  any  liability  on  account  of  any 
406  action  taken  by  any  of  them,  and  in  this  behalf  to 
conceal  from  all  bondholders  the  names  and  ad¬ 
dresses  of  other  bondholders,  to  the  end  that  concerted  ac¬ 
tion  would  thereby  be  rendered  impossible. 

7.  By  collusive  action  and  concealment,  to  secure  title  to 
all  of  the  mortgaged  property  in  the  name  of  Leonard  L. 
Stanley  and  George  C.  Shriver,  two  of  the  conspirators,  by 
having  the  same  bid  in  at  the  foreclosure  sale  by  two  straw 
men  named  Paul  A.  Brunn  and  Milton  Shilback,  who  were 
to  act  in  furtherance  of  the  conspiracy,  and,  after  securing 
title  to  all  of  the  mortgaged  property,  free  from  any  fur¬ 
ther  control  of  the  Court  were,  and  are,  to  transfer  the 
same  to  said  Leonard  L.  Stanley  and  George  C.  Shriver, 
who  intend  to  manage,  control  and  transfer  the  same  in 
fraud  of  the  rights  of  the  holders  of  First  and  Refunding 
Mortgage  Gold  Bonds. 

V.  That  prior  to  October  21,  1932,  said  alleged  conspir¬ 
acy  had  been  so  far  effected  that  holders  of  a  large  amount 
of  First  and  Refunding  Mortgage  Gold  Bonds,  including 
petitioner’s  predecessor  in  interest,  had  been  induced,  by 
misrepresentation  and  concealment,  to  deposit  their  bonds, 
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with  said  Central  Hanover  Bank  &  Trust  Company  as  de  ¬ 
positary,  and  individual  bondholders  who  are  widely  scat¬ 
tered  and  unknown  to  each  other  and,  for  the  most  par;, 
have  small  individual  holdings,  had  been  prevented  froi|u 
ascertaining  the  names  and  addresses  of  other  bondholt}- 
ers  or,  as  a  class,  from  taking  concerted  action,  partly  be¬ 
cause  of  the  misleading  representations  that  their  interests 
would  be  safeguarded  by  the  alleged  conspirators  com¬ 
prising  the  so-called  Bondholders’  Protective  Committee: 
and  a  plan  and  agreement  of  reorganization  had  been  for¬ 
mulated  under  which  title  to  all  of  the  mortgaged  property 
was  to  go  to  Leonard  L.  Stanley  and  George  C.  Shriver  free 
from  any  further  control  of  the  Court,  to  the  end  that  the 
latter  could,  and  now  intend,  should  the  sale  of  the 
407  property  on  October  21,  1932,  be  confirmed  and  rati  ¬ 
fied,  to  defraud  the  First  and  Refunding  bondhold¬ 
ers  by  taking  from  them  any  control  or  manegement  of  the 
property  and  directly  or  indirectly  transferring  large  in¬ 
terests  therein,  without  consideration,  to  their  own  fraud¬ 
ulent  benefit  or  that  of  others  of  the  foregoing  alleged  con¬ 
spirators. 

VI.  That  the  said  alleged  conspirators,  Leonard  L.  Stan¬ 
ley  and  Halsey,  Stuart  &  Company,  Inc.,  are  now  under  in¬ 
dictment  in  the  United  States  District  Court  sitting  in  Mi  - 
waukee,  Wisconsin,  charged  with  being  common  cheats  and 
swindlers,  and  that  said  Leonard  L.  Stanley  is  a  person 
wholly  unfit  to  be  entrusted  with  the  title  to  the  mortgaged 
property,  or  to  represent  or  carry  out  any  plan  requiring 
honesty  and  good  faith,  as  does  the  plan  in  pursuance  of 
w’hich  the  mortgaged  property  was  bid  in,  on  behalf  of  the 
said  Leonard  L.  Stanley,  at  the  sale  on  October  21,  1932. 

VII.  That  the  bidding  in  of  the  mortgaged  property  by 
Paul  A.  Brunn  and  Milton  Shilback  was  a  pretense  and  p 
sham  to  conceal  the  fact  that  it  was  and  is  the  intention  eff 
all  the  alleged  conspirators  ultimately  to  vest  said  title  in 
said  Leonard  L.  Stanley,  and  if  said  sale  of  October  21st 
is  confirmed  the  latter  will  secure  said  title,  free  from  any 
further  control  of  the  Court,  and  will  control  and  transfer 
the  same  in  fraud  of  the  rights  of  First  and  Refunding 
Mortgage  Gold  Bondholders,  as  will  more  fully  appear  by 
reference  to  a  printed  copy  of  a  certain  Plan  and  Agree¬ 
ment  of  Reorganization,  which,  as  this  petitioner  is  in- 
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formed  and  believes,  and  therefore  alleges,  was  concocted 
by  the  above  alleged  conspirators,  and  which  has  never 
been  presented  to  this  court  for  action,  but  the  terms  and 
provisions  of  which  have  been,  as  a  part  of  said  alleged 
conspiracy,  purposely  concealed  from  the  Court; 

408  and  in  this  behalf,  this  petitioner  says  that  he  has  no 
available  copy  of  said  Plan  and  Agreement  of  Reor¬ 
ganization  and  prays  that  the  defendants  be  required  to 
file  forthwith  a  copy  thereof  for  the  information  of  the 
Court,  and  as  containing  matter  necessary  and  proper  to 
the  consideration  of  this  petition. 

VIII.  That  this  petitioner  is  informed  and  believes  and 
therefore  alleges  that  a  large  proportion  of  the  purchase 
price  bid  for  the  mortgaged  property  by  said  Paul  A.  Brunn 
and  Milton  Shilback,  acting  in  the  interest  of  said  Leonard 
L.  Stanley,  for  the  purpose  of  misleading  the  Court  as  to 
the  identity  of  the  true  purchasers,  has  been,  or  will  be, 
paid  with  First  and  Refunding  Mortgaged  Gold  Bonds  de¬ 
posited  with  the  Central  Hanover  Bank  &  Trust  Company 
as  depositary  for  the  so-called  Bondholders’  Protective 
Committee;  that  the  said  Paul  A.  Brunn  and  Milton  Shil¬ 
back  are  not  the  owners  of  any  of  said  bonds,  that  the  Cen¬ 
tral  Hanover  Bank  &  Trust  Company  and  said  Committee 
were  and  are  without  right  to  transfer  any  of  said  bonds 
to  said  Paul  A.  Brunn  and  Milton  Shilback  for  any  pur¬ 
pose,  and  that  said  bid  and  the  arrangements  made  to  pay 
the  purchase  price  for  the  mortgaged  property  are  false 
and  fraudulent  shams  and  pretenses,  effected  in  pursuance 
of  the  purpose  of  said  alleged  conspiracy. 

IX.  That  this  petitioner  is  informed  and  believes  and 
therefore  alleges  that  after  securing  the  deposit  of  the  First 
and  Refunding  Mortgage  Gold  Bonds  with  its  depositary, 
the  Central  Hanover  Bank  &  Trust  Company,  the  said  Com¬ 
mittee  hypothecated  all  of  the  bonds  at  the  time  of  said  hy¬ 
pothecation  so  on  deposit  with  said  Central  Hanover  Bank  & 
Trust  Company  to  secure  a  loan  to  said  Committee  in  excess 
of  $100,000.00  and  that  all  of  said  hypothecated  bonds  are 
now  held  by  said  Central  Hanover  Bank  &  Trust  Company, 
not  as  depositary  for  said  Committee,  but  as  security  for 

said  loan. 

409  X.  That  the  alleged  loan  above  mentioned  was 
made  and  secured  without  right  on  the  part  of  said 
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Bondholders’  Protective  Committee  to  make  and  secure  tlje 
same,  and  that  at  least  a  part  of  the  proceeds  thereof,  as 
this  petitioner  is  informed  and  believes,  and  therefore  al¬ 
leges,  were  not  used  in  the  interests  of  the  depositing  bond¬ 
holders,  but  for  the  purposes  directly  antagonistic  to  thejr 
interests,  notably,  as  this  petitioner  is  informed  and  be¬ 
lieves,  and  therefore  alleges,  a  sum  in  excess  of  $10,000.00 
of  the  proceeds  of  said  loan  was  used  by  said  Bondholder^’ 
Protective  Committee,  in  purchasing  the  worthless  securi¬ 
ties  of  the  Wardman  Real  Estate  Properties,  Inc.,  and  its 
affiliate,  the  Wardman  Realty  &  Construction  Company, 
which  were  the  security  of  the  Debenture  Bonds  of  the 
Wardman  Real  Estate  Properties,  Inc.,  to  the  holders  cf 
which  latter  the  said  Leonard  L.  Stanley,  if  the  sale  of  Oc¬ 
tober  21st,  1932,  is  confirmed,  will  transfer  large  and  sub¬ 
stantial  interests  in  the  mortgaged  property  in  fraud  of  the 
rights  of  First  and  Refunding  Mortgage  Gold  Bondholders, 
and  in  furtherance  of  said  alleged  conspiracy. 

XI.  That  all  of  the  matters  and  things  herein  alleged 
are  peculiarly  and  in  part  exclusively  in  the  knowledge  and 
possession  of  the  plaintiff,  Central  Hanover  Bank  &  Trust 
Company,  its  officers  and  agents,  and  Frank  Wolfe,  the  de¬ 
fendant,  Wardman  Real  Estate  Properties,  Inc.,  its  officers 
and  agents,  the  members  and  former  members  of  the  so- 
called  Bondholders’  Protective  Committee,  to-wit,  William 
Buchsbaum,  Paul  W.  Fisher,  William  M.  Greve,  Frederick 
J.  Lear\’,  Andrew  J.  Miller,  Joseph  P.  Tumulty,  Julius  ][. 
Peyser,  George  S.  Shriver,  and  Paul  A.  Brunn  and  Milton 
Shilback,  bidders  at  the  sale  of  October  21st,  1932,  and  thi|S 
petitioner  can  only  sustain  the  allegations  hereof  b^ 
410  being  accorded  the  permission  of  the  Court  to  inter¬ 
rogate,  under  oath,  officers  and  agents  of  the  Central 
Hanover  Bank  &  Trust  Company,  and  especially  Frederick 
J.  Leary,  a  vice-president  thereof,  Frank  Wolfe,  the  officer's 
and  agents  of  the  Wardman  Real  Estate  Properties,  Inc., 
and  especially  Leonard  L.  Stanley,  an  officer  and  director 
thereof,  William  Buchsbaum,  Paul  W.  Fisher,  William  M. 
Greve,  Andrew  J.  Miller,  Joseph  P.  Tumulty,  Julius  I.  Pey¬ 
ser  and  George  C.  Shriver,  members  and  former  members 
of  the  Bondholders’  Protective  Committee,  and  Paul  A- 
Brunn  and  Milton  Shilback,  nominal  bidders  at  the 
of  October  21,  1932 ;  and  that  the  matters  and  things 


sale 
to  be 
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adduced  thereby  are  not  within  the  knowledge  and  posses¬ 
sion  of  this  petitioner,  and  cannot  be  produced  by  him  as 
evidence  to  sustain  the  allegations  hereof  otherwise  than  by 
interrogating  the  persons  hereinabove  named,  and  that  the 
evidence  to  be  so  adduced  is  proper,  relevant,  material  and 
necessary  to  sustain  the  issues  of  this  intervening  petition. 

XII.  That  said  first  and  Refunding  Mortgage  Gold  Bonds 
vrere  sold  and  disposed  of  to  the  investing  public  by  the  al¬ 
leged  conspirator,  Halsey,  Stuart  &  Company,  Inc.,  by 
means  of  false  and  misleading  representations,  and  that 
the  holders  thereof  are  widely  scattered  and  have  in  the 
main  small  and  individual  holdings;  that  they  have  been 
kept  in  ignorance  of  their  rights  or  of  the  various  steps 
later  taken  in  this  cause,  and  of  each  others’  names  and 
addresses,  and  that  it  has  been  and  is  impossible  for  them 
to  take  concerted  action  in  their  own  behalf,  but  that  they 
are  dependent  on  the  action  of  this  Court,  in  part  sui  juris, 
for  protection  from  the  results  of  the  alleged  conspiracy 
hereinabove  mentioned.  , 

XIII.  That  the  amount  bid  for  the  mortgaged  property 
by  said  Paul  A.  Brunn  and  Milton  Shilback  is  grossly  in¬ 
adequate  ;  that  the  property  upon  which  the  mortgage 

411  securing  the  First  and  Refunding  Mortgage  Gold 
Bonds  is  a  first  mortgage  lien  is  now  assessed  for 
purposes  of  taxation  at  a  value  in  excess  of  $9,000,000  and, 
as  this  petitioner  is  informed  and  believes,  would,  even  in 
the  present  market,  if  fairly  offered  for  sale  by  indepen¬ 
dent  and  disinterested  trustees,  bring  a  sum  in  excess  of 
$6,000,000  for  such  property  alone,  exclusive  of  the  addi¬ 
tional  property  covered  by  the  mortgage,  but  encumbered 
with  liens  superior  to  the  mortgage  securing  the  First  and 
Refunding  Mortgage  Gold  Bonds,  and  that  the  sale  of  Oc¬ 
tober  21,  1932,  ought  to  be  nullified  and  set  aside  on  the 
grounds  of  the  inadequacy  of  the  bid,  irrespective  of  all 
other  reasons : 

Wherefore  this  petitioner  prays: 

1.  That  ho  be  accorded  the  permission  of  the  court  to  in¬ 
terrogate,  under  oath,  the  officers  and  agents  of  the  Central 
Hanover  Bank  &  Trust  Company,  and  especially,  Frederick 
J.  Leary,  vice-president  thereof,  the  officers  and  agents  of 
the  defendant,  Wardman  Real  Estate  Properties,  Inc.,  and 
especially  Leonard  L.  Stanley,  an  officer  and  director  there- 
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of;  William  Buchsbaum,  Paul  W.  Fisher,  William  M.  Grebe, 
Andrew  J.  Miller,  Joseph  P.  Tumulty,  Julius  I.  Peyser  and 
George  C.  Shriver,  as  members  and  former  members  of  the 
so-called  Bondholders’  Protective  Committee,  and  Paul  iA. 
Brunn  and  Milton  Shilback,  bidders  at  the  sale  of  October 
21, 1932,  all  in  accordance  with  the  allegations  of  paragraph 
XI  of  this  petition,  and  that  a  short  day  be  fixed  by  t|he 
court  for  the  purpose  of  said  interrogation,  and  that  sub¬ 
poenas  issue  for  the  persons  to  be  interrogated  returnable 
on  the  day  so  to  be  fixed. 

2.  That  the  sale  of  the  mortgaged  property  on  October 
21,  1932,  to  Paul  A.  Brunn  and  Milton  Shilback,  their  suc¬ 
cessors  or  assigns,  be  not  confirmed,  but  that,  on  tjhe 

412  contrarv,  it  be  held  to  have  been  collusivelv  and  im- 
properly  ordered,  and  to  have  been,  and  to  be,  a  sham 
and  pretense  for  the  purpose  of  ultimately  transferring 
title  to  the  mortgaged  property  to  the  alleged  conspirators, 
Leonard  L.  Stanley  and  George  C.  Shriver,  free  and  clear 
of  all  jurisdiction  or  control  of  this  Court,  for  improper 
purposes  and  in  furtherance  of  the  alleged  conspiracy;  and 
that  said  sale  be  set  aside  and  held  for  naught  and  that 
the  bidders,  Paul  A.  Brunn  and  Milton  Shilback,  be  held  to 
take  nothing  by  their  said  bid. 

3.  That  the  sale  of  October  21,  1932,  be  nullified,  set  aside 
and  held  for  naught  because  of  the  inadequacy  of  the  bid  of 
said  Paul  A.  Brunn  and  Milton  Shilback. 

4.  That  this  petitioner  have  such  other,  further  and  dif¬ 
ferent  relief  as  to  equity  may  seem  meet,  and  as  to  which 
he,  within  the  limits  of  his  intervention,  may,  from  time  to 
time,  be  entitled. 

WILLIAM  B.  O’CONNELL, 

Intervener. 

HARRY  T.  WHELAN, 

Attorney  for  Intervener. 

District  of  Columbia,  s$ — 

William  B.  O’Connell  being  first  duly  sworn  on  oath  jde- 
poses  and  says  that  he  is  the  petitioner  in  the  foregoing 
petition;  that  he  knows  the  contents  thereof,  and  that  the 
statements  therein  contained  are  true,  except  as  to  those 
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matters  stated  on  information  and  belief,  and  to  such  mat¬ 
ters  affiant  says  that  he  believes  them  to  be  true. 

WILLIAM  B.  O’CONNELL. 

Subscribed  and  sworn  to  before  me  this  28th  day  of  Octo¬ 
ber,  A.  D.  1932. 

SAUL  G.  LICHTENBERG, 

(Notarial  Seal.)  Notary  Public,  D.  C. 

413  Defendant's  Exhibit  No.  17. 

Objection  of  Alfred  C.  Torgeson,  Intervening  Petitioner, 
to  the  Confirmation  of  the  Sale  of  October  21,  1932,  and 
the  Report  of  the  Trustee  Thereon. 

Filed  October  28,  1932. 

•  *  • 

Comes  now  Alfred  C.  Torgeson,  Intervening  Petitioner, 
and  objects  to  the  confirmation  of  the  sale  of  October  21, 
1932,  and  the  Report  of  the  Trustee  thereon  on  the  follow¬ 
ing  grounds. 

1.  The  Purchase  Price  is  Unconscionable. 

(a)  The  assesed  value  of  the  unmortgaged  properties,  to- 
wit:  Wardman  Park  Hotel,  Carlton  Hotel,  Department  of 
Justice  Building,  Cathedral  Mansions,  North,  and  Boule¬ 
vard  Apartments,  is  in  excess  of  Ten  Million  Dollars  ($10,- 
000,000).  The  land  upon  which  Wardman  Park  Hotel  and 

i  1  A  A  1  *  1  i  /4k4  A 


the  Annex  are  erected  is  assessed  at . $1,081,250 

The  buildings  on  these  two  units  at .  3,853,600 

Total  assessed  value  . . $4,934,850 


The  purchase  price  at  the  sale  which  the  Trustee  recom¬ 
mends  should  be  confirmed  is  about  one-half  of  the  assessed 
value  of  these  two  units  alone,  leaving  out  of  consideration 
either  the  assessed  or  actual  value  of  the  Carlton  Hotel, 
Boulevard  Apartments,  Department  of  Justice  Building 
and  Cathedral  Mansions,  North.  The  Boulevard  Apart¬ 
ment  is  necessary  to  the  Government  in  the  development  of 
the  Parking  &  Planning  Commission  and  is  in  the  line  of 
condemnation.  It  should  bring  easily  One  Million  Dollars 
($1,000,000).  These  facts  are  sufficient  to  show  the  uncon¬ 
scionable  price,  the  acceptance  of  which  the  Trustee  recom¬ 
mends. 
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(b)  The  current  earnings  of  the  Wardman  Bail: 


Hotel  are  more  than  sufficient  to  pay  interest  atj  six 
per  cent  (6%)  on  the  $2,800,000  offered  for  these  proper¬ 
ties.  This  leaves  out  of  consideration  the  net  earning^  of 
the  Department  of  Justice  Building  of  $75,000  and  earn 
of  the  Carlton  Hotel,  Boulevard  Apartments,  and  Cathedral 
Mansions,  North.  The  earning  capacities  of  these  pro 
ties  in  normal  times  should  be  in  excess  of  $750,000  a  year. 
The  current  earnings  and  the  earning  capacities  of  these 
properties  conclusively  establish  the  unconscionable  price 
obtained  at  the  sale,  where  only  one  bidder  appeared. 

(c)  The  retention  of  the  mortgaged  properties  by  the 
Protective  Committee  and  by  the  Receivers. — The  o  her 
five  properties,  to-wit :  Cathedral  Mansions,  Center, 
Chastleton  Hotel,  2700  Connecticut  Avenue,  4800  Daven¬ 
port  and  Stoneleigh  Court,  are  subject  to  mortgages  aggre¬ 
gating  $4,150,000.  The  assessed  value,  the  actual  value,  and 
the  earning  capacities  of  these  mortgaged  properties  in  no 
way  approaches  the  values  of  the  unmortgaged  properties. 
These  properties  have  not  earned  the  interest  and  curtail 
upon  the  underlying  mortgages,  yet  the  Protective  Commit¬ 


tee  retained  control  and  possession  of  them  and  paid 
interest  and  curtails  on  underlying  mortgages,  and  the 


the 

Re¬ 


ceivers  have  retained  control  and  possession  of  these  n  ort- 
gaged  properties  and  paid  interest  and  curtails  up  to  June 
30,  1932  out  of  the  bondholders’  money  amounting  to — 

Interest  . $172, 7£  5.00 

Curtails  .  60,750.00 


Total  . $233,535.00 

The  retention  of  these  properties  by  the  Protective  Com¬ 
mittee  and  by  the  Receivers  can  be  only  on  the  theory  that 
the  bondholders  have  an  equity  therein.  It  follows  that  il‘ 
these  properties,  worth  substantially  less  than  one-half  of 


the  unmortgaged  properties,  should  be  retained 


415  der  mortgages  aggregating  $4,150,000  on  the  theory 


ort- 


that  there  is  equity  in  them,  the  sale  of  the  mini 
gaged  properties  at  $2,800,000  is  such  an  unconscionable 
price  as  to  shock  the  chancellor. 

2.  The  Central  Hanover  Bank  &  Trust  Company,  Tji 


tee,  is  a  foreign  corporation  not  qualified  to  act  as  fiduciary 


un- 


rus- 
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in  the  District  of  Columbia,  and  the  sale  made  by  said  cor¬ 
poration,  as  Trustee,  is  invalid. 

3.  Confirmation  of  this  sale  turns  over  the  control  of  and 
title  to  these  properties  for  $2,800,000  to  the  same  bankers 
who  acted  in  the  dual  capacity  of  mortgagor  and  mortgagee 
in  the  floatation  of  the  bond  issue,  and  who  are  now  under 
indictment  in  the  Federal  Court  for  disposing  of  Wardman 
securities  secured  upon  these  properties. 

4.  The  Bondholders’  Protective  Committee  is  repre¬ 
sented  in  this  Court  by  the  general  counsel  in  New  York  for 
Halsey,  Stuart  &  Company,  of  which  firm  at  least  three 
members,  to-wit :  Harold  L.  Stuart,  Charles  B.  Stuart  and 
L.  L.  Stanley,  are  under  indictment  for  fraud  in  issuing  the 
Wardman  securities.  Thus,  counsel  for  these  bankers  as¬ 
sume  to  speak  for  ninety-three  per  cent  (93%)  of  the  bond¬ 
holders.  No  list  of  the  names  and  addresses  of  these  bond¬ 
holders  has  been  filed  in  this  cause.  Before  this  sale  should 
be  confirmed  the  names  and  addresses  of  both  depositing 
and  non-depositing  bondholders  should  be  required  to  be 
filed  in  the  cause  in  order  that  they  may  be  advised  of  the 
proceedings  and  be  given  an  opportunity  to  be  heard. 

5.  The  properties  should  be  held  under  the  control  of  the 
Court  until  the  return  of  more  normal  business  conditions 
and  their  fair  value  can  be  secured  at  a  proper  sale,  and 
until  such  sale,  they  should  be  operated  under  a  receiver¬ 
ship  upon  which  the  protesting  bondholders  and  the  Stat¬ 
utory  Receiver  of  the  Wardman  Realty  &  Construction 

Company  have  representation. 

416  An  oral  hearing  is  respectfully  requested. 

ALFRED  C.  TORGESON, 
Intervening  Petitioner. 

CARLIN  AND  CARLIN, 

LESLIE  C.  GARNETT, 

Attorneys  for  Intervening  Petitioner. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  317 
Defendant's  Exhibit  No.  18 

417  Affidavit  of  Bruce  Angus  in  Support  of  Trustee's 

Motion  for  Confirmation  of  Sale  and  in  Opposition 
to  Objections  Filed  by  William  B.  O'Connell  and 
Others. 

Piled  Nov  3  1932  Frank  E.  Cunningham,  Clerk. 

State  of  New  York,  Comity  of  New  York,  ss: 

Bruce  Angus,  being  duly  sworn,  deposes  and  says : 

That  he  was  heretofore,  from  February  6,  1931  until 
July  15,  1932,  Secretary  to  the  Bondholders’  Protective 
Committee  of  the  holders  of  the  First  and  Refunding  Mort¬ 
gage  Gold  Bonds  of  the  defendant  herein,  Wardman  Real 
Estate  Properties,  Inc.,  constituted  under  Deposit  Agree¬ 
ment  dated  as  of  February  6, 1931,  and  as  such  was  in  charge 
of  and  familiar  with  the  records  and  transactions  of  said 
Committee. 

Your  deponent  further  alleges  as  follows: 

I. 

That  attached  hereto,  marked  Exhibit  “A”  and  hereby 
made  a  part  hereof,  is  a  copy  of  said  Deposit  Agreement. 

418  II. 

That  attached  hereto,  marked  Exhibit  “B”  and  hereby 
made  a  part  hereof,  is  a  copy  of  a  letter  transmitted  by  the 
Bondholders’  Protective  Committee  to  holders  of  isaid 
Bonds  on  or  about  February  18,  1931. 

III. 

That  attached  hereto,  marked  Exhibit  “C”  and  hereby 
made  a  part  hereof,  is  a  copy  of  a  letter,  dated  July  28, 
1931,  transmitted  to  the  holders  of  Certificates  of  Deposit 
issued  under  the  foregoing  Bondholders’  Protective  Agree¬ 
ment  and  to  other  holders  of  said  Bonds,  which  said  letter 
was  transmitted  to  such  addresses  on  July  28,  1931. 

IV. 

That  attached  hereto,  marked  Exhibit  “D”  and  hereby 
made  a  part  hereof,  is  a  copy  of  the  Plan  and  Agreement  of 
Reorganization,  dated  as  of  July  22,  1931,  being  the  Plan 
and  Agreement  referred  to  in  the  said  letter,  Exhibit  [‘C” 
hereto  annexed  as  aforesaid. 
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V. 

That,  pursuant  to  the  provisions  of  said  Bondholders’ 
Protective  Agreement  (Article  IV,  Section  2),  to  which  ref¬ 
erence  was  made  in  said  letter  of  July  28,  1931,  Exhibit 
“C”  hereto  annexed,  the  holders  of  Certificates  of  Deposit 
representing  One  hundred  twenty-seven  thousand,  five 
hundred  dollars  ($127,500.)  principal  amount  (later  reduced 
to  $118,000.  by  formal  revocation  of  dissents),  or  slightly 
more  than  one  percent  (1%),  filed  Notices  of  Dissent  there¬ 
from,  as  therein  permitted. 

419  That,  from  the  records  of  the  Depositaries  named 
in  said  Bondholders’  Protective  Agreement,  it  ap¬ 
pears  that  William  B.  O’Connell,  one  of  the  objectors  here¬ 
in,  is  the  holder  of  three  (3)  Certificates  of  Deposit  bearing 
the  following  numbers  respectively,  to-wit:  C1046,  issued 
March  8,  1932;  XY1023,  issued  April  4,  1932;  NY1174,  is¬ 
sued  April  5,  1932;  that  these  Certificates  of  Deposit,  and 
each  of  them,  were  issued  against  and  upon  the  surrender  of 
Certificates  of  Deposit  theretofore  outstanding  in  the  names 
of  others ;  and  that  the  holders  of  the  Certificates  of  Deposit 
so  surrendered  had  not  dissented  from  said  Plan,  as  pro¬ 
vided  in  said  Bondholders’  Protective  Agreement. 

VI. 

That  annexed  hereto,  marked  Exhibit  “E”  and  hereby 
made  a  part  hereof,  is  a  copy  of  the  letter  written  by  your 
deponent  to  said  William  B.  O’Connell  under  date  of  June 
18,  1932,  being  the  letter  attempted  to  be  described  by  said 
William  B.  O’Connell  in  his  objections  filed  in  this  proceed¬ 
ing. 

BRUCE  ANGUS 

Subscribed  and  sworn  to  before  me  this  31st  day  of  Oc¬ 
tober,  1932 : 

ANNA  C.  KRUG 
Notary  Public ,  Bronx  County 
Certificate  filed  in  New  York  County 
Bronx  Co.  Clk.  No.  106,  Reg.  No.  32K34 
N.  Y.  Co.  Clk.  No.  224,  Reg.  No.  4K119 
Commission  expires  March  30,  1934 
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420  State  of  New  York, 

County  of  New  York ,  ss . : 

A.  Von  K.  Rose,  being  duly  sworn  deposes  and  says; 
that  he  is  a  bond  trader  employed  by  the  firm  of  Gilbert  J. 
Postley  &  Company,  of  New  York  City,  N.  Y.,  and  is  in 
charge  of  trading  in  real  estate  bonds  for  said  Gilbert  J. 
Postley  &  Company;  that  he  has  never  been  employed  by 
or  associated  with  Halsey,  Stuart  &  Co.,  Inc.;  that  he  is  and 
has  been  since  1929,  familiar  with  the  market  for  Wardman 
Real  Estate  Properties,  Inc.  First  and  Refunding  Mortgage 
Gold  Bonds;  that  the  current  bid  for  such  Bonds  is  lb  fiat 
(that  is  to  say  $16.  per  $100.  principal  amount  thereof); 
that  such  Bonds  are  currently  offered  for  sale  at  IS1/-*:  that 
the  last  sale  price  known  to  deponent  was  15  fiat  011  or  about 
October  11  or  13,  1932;  and  that  the  approximate  range  of 
sales  prices  for  the  two  months  preceding  the  date  of  this 
affidavit  was  10  flat  to  15  flat. 


A.  VON  K.  ROSE 


)cto- 


Subscribed  and  sworn  to  before  me  this  26th  day  of 
ber,  1932. 

JOSEPH  B.  KENNY 

Notary  Pulnic 
N.  Y.  Co.  No.  100,  Reg.  No.  4-K-457 
Cert,  filed  in  Bronx  Co.  No.  46,  Reg.  No.  160-K-34 
Commission  expires  March  30, 1934 

421  State  of  New  York, 

County  of  New  York,  ss. : 

Frank  Joseph  Carey,  being  duly  sworn,  deposes  and  says ; 
that  he  is  now  and  has  been  since  1924  employed  by  Frank 
C.  Masterson  &  Co.,  New  York  City,  members  of  the  New 
York  Curb  Exchange,  as  a  trader  in  bonds  and  that  (le  is 
now  in  charge  of  trading  in  real  estate  bonds  for  said  ijirm; 
that  he  has  never  been  employed  by  Halsey,  Stuart  &  Co., 
Inc.;  that  in  the  course  of  his  business  he  has  been  fan  iliar 
with  the  quotations  for  and  sales  of  Wardman  Real  Estate 
Properties,  Inc.  First  and  Refunding  Mortgage  Gold  Bonds 
and  that  he  has  from  time  to  time  traded  in  said  bonds; 
that  the  last  sale  price  known  to  him  for  such  bonds  was  16 
flat;  that  the  range  of  sales  prices  for  such  bonds  during 
the  two  months  next  preceding  the  date  of  this  affidavit  was 
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from  11  flat  to  16  flat;  that  the  current  bid  for  such 
422  bonds  is  16  flat  and  the  current  asked  price  is  19  flat 
and  that  based  upon  the  foregoing  deponent  is  of  the 
opinion  that  the  present  market  value  of  such  bonds  is  $16. 
per  $100.  principal  amount  thereof. 

FRANK  J  CAREY 
(Frank  Joseph  Carey)  JK 


Subscribed  and  sworn  to  before  me  this  27  day  of  Octo¬ 
ber,  1932. 

JAMES  KIVLEHAN 

(Seal)  Notary  Public . 

Kings  Co.  Clk.  No.  342,  Reg.  No.  9013 
Certificate  filed  in  New  York  County 
New’  York  County  Clerk’s  No.  51,  Reg.  No.  3-K-23 
Commission  expires  March  30th,  1938 


Exhibit  D  of  Defendants’  Exhibit  No.  18  is  identical  with 
Plaintiffs  Exhibit  No.  13  and  is  therefore  not  here  repeated. 


423  Defendant's  Exhibit  No.  19. 


Memorandum. 


Filed  November  28,  1932. 

•  •  • 

That  these  properties  shall  be  sold  has  been  judicially  de¬ 
termined,  and  the  court  is  now*  to  say  w’hether  the  bid  of 
$2,800,000,  subject  to  the  underlying  mortgages  aggregat¬ 
ing  in  excess  of  $4,000,000,  should  be  accepted  and  the  sale 
approved. 

The  court  finds  that  the  sale  wras  fairly  conducted  and 
complied,  in  all  respects,  with  the  provisions  of  the  decree 
of  foreclosure  and  sale. 

The  court  has  made  a  search  of  the  evidence  to  discover 
whether  the  bondholders’  committee  did  anything  amount¬ 
ing  to  fraud,  actual  or  constructive,  to  obtain  an  advan¬ 
tage  over  the  non-depositing  bondholders,  to  prevent  fair 
competition,  or  to  depress  the  price  of  the  properties  below 
the  fair  market  value.  The  evidence  reveals  the  fact  that 
approximatly  93%  of  the  bonds  have  been  deposited  w’ith 
the  committee,  and  that  the  committee  consistent  with  the 
rights  of  the  depositing  bondholders  has  perfected  its  plan 
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and  agreement  of  reorganization.  The  bid  here  consid¬ 
ered  is  the  result  of  that  plan.  Although  the  sale  was  post¬ 
poned  several  times  no  other  bidders  have  come  forward. 
The  evidence  is  persuasive  of  the  conclusion  that  in  no 
way  other  than  by  organized  effort  could  the  bondholders 
protect  their  interests  as  investors.  The  evidence  does  not 
indicate  that  there  is  any  fair  probability  that  any  bel  ter 
bid  would  be  received  if  another  sale  were  ordered. 

The  court  regrets  that  the  price  received,  approximating 
$6,800,000,  does  not  bear  a  better  relation  to  the  assessed 
value  and  the  market  value,  as  testified  to  by  various  wit¬ 
nesses.  The  testimony  of  witnesses,  expert  in  real  estate 
values  in  the  City  of  Washington,  indicates  that  all 
424  values  are  affected  by  the  depression,  which  the 
court  accepts  as  a  general  condition,  and  recognized 
as  existing  in  the  local  real  estate  market.  The  court 
thinks  that,  the  condition  so  reflected  in  the  evidence  of 
these  expert  witnesses,  and  in  the  bid  here  considered  must 
be  regarded  as  a  fact,  which  must  be  weighed  with  the  ot  tier 
evidence  in  the  case,  in  determining  whether  the  price  of¬ 
fered  is  an  adequate  one  in  a  forced  sale.  The  court  insist 
determine  whether  the  amount  here  bid  is  an  adequate 
price,  in  these  times  and  at  a  forced  sale,  under  all  the  Cir¬ 
cumstances  revealed  in  the  evidence.  Nothing  in  the  evi¬ 
dence  gives  hope  for  a  better  price  if  the  bid  is  rejected 
and  the  property  again  offered  for  sale.  Upon  such  con¬ 
clusions  the  court  is  constrained  to  hold  that,  the  bond¬ 
holders  committee  has  acted  in  a  manner  consistent  wjith 
the  rights  and  interests  of  the  depositing  bondholders,  and 
that,  the  committee  has  done  nothing  inconsistent  with 
honesty  of  purpose  and  fair  dealing.  The  court  further 
finds  that,  under  the  evidence  and  the  law  the  price  offered 
is  adequate  and  should  be  accepted.  The  court  is  there¬ 
fore  prepared  to  sign  an  appropriate  order  confirming  and 
approving  the  sale. 

F.  D.  LETTS, 
Justice. 


322  MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC. 

425  Defendant's  Exhibit  No.  20. 

Decree  Confirming  Sale. 

Filed  December  1,  1932. 

•  •  j  • 

The  above  entitled  causes,  and  each  of  them,  came  on  to 
be  heard  pursuant  to  Article  5  of  the  decree  of  foreclosure 
and  sale,  dated  and  entered  October  14,  1931  (hereinafter 
called  the  Decree),  and  on  the  report  of  sale  of  Central 
Hanover  Bank  and  Trust  Company,  trustee  appointed  by 
the  Decree  to  make  the  sale,  filed  October  24,  1932,  and  on 
the  objections  filed  to  the  confirmation  of  the  sale  so  re¬ 
ported,  and  upon  the  other  proceedings  heretofore  had  in 
the  above  entitled  causes,  and  testimony  was  taken  and 
heard  in  open  court  upon  the  issues  made  by  said  objec¬ 
tions,  and  said  causes  were  argued  by  counsel,  and  the 
court  having  thereafter  on  November  28, 1932,  filed  its  Mem¬ 
orandum  in  said  causes,  which  Memorandum  contains  and 
states  the  findings  of  fact  by  the  court  on  the  issues  arising 
as  aforesaid,  and  the  court  having  concluded  and  now  stat¬ 
ing  as  its  conclusions  of  law  that  no  good  or  valid  objection 
appears  to  the  confirmation  of  the  sale  reported  by  the 
trustee  as  aforesaid  and  that  said  sale  was  in  all  respects 
in  accordance  with  law  and  with  the  Decree  and  the  orders 
heretofore  entered  in  said  causes  and  is  proper  to  be  con¬ 
firmed;  thereupon,  and  upon  consideration  thereof,  it  is 
by  the  Court  this  1st  day  of  December,  1932,  adjudged,  or¬ 
dered,  and  decreed  as  follows : 

1.  Central  Hanover  Bank  and  Trust  Company,  appointed 
by  the  decree  to  make  the  sale  directed  thereby  (herein¬ 
after  called  the  trustee)  has  fully  complied  with  all  the  di¬ 
rections  in  the  decree  contained  as  to  the  sale  of  the  prop¬ 
erty  in  and  by  the  decree  directed  to  be  sold. 

426  2.  The  sale  of  said  property  on  October  21,  1932, 
was  made  on  due  and  sufficient  notice  and  in  all  re¬ 
spects  as  provided  by  the  decree,  and  at  said  sale  the  trus¬ 
tee  duly  sold  at  public  auction  all  of  the  property  in  and 
by  the  decree  directed  to  be  sold,  as  follows : 

(a)  To  Milton  Schilback  and  Paul  Brunn,  as  joint  ten¬ 
ants  and  not  as  tenants  in  common,  Parcels  1  to  10,  inclu¬ 
sive,  as  an  entirety,  for  the  sum  of  $2,800,000,  said  sum 
being  the  highest  bid  for  said  parcels  when  offered  as  an 
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entirety  and  no  bids  having  been  made  by  anybody  for 
said  Parcels  when  offered  separately. 

(b)  To  Milton  Schilback  and  Paul  Brunn,  as  joint  ten¬ 
ants  and  not  as  tenants  in  common,  Parcel  11  for  the  sum 
of  $3,000,  said  sum  being  the  highest  bid  for  said  Parcel. 

(c)  To  Milton  Schilback  and  Paul  Brunn,  as  joint  ten¬ 
ants  and  not  as  tenants  in  common,  Parcel  12  for  the  sum 
of  $1,000,  said  sum  being  the  highest  bid  for  said  Parcel. 

3.  Said  Milton  Schilback  and  Paul  Brunn,  as  joint  ten¬ 
ants  and  not  as  tenants  in  common,  purchasers  as  afore¬ 
said  of  all  of  the  property  in  and  by  the  decree  directed  to 
be  sold,  namely,  Parcels  1  to  10,  inclusive,  Parcel  11,  ^nd 
Parcel  12  (hereinafter  sometimes  called  the  Purchaserjs), 
have  duly  assigned,  transferred  and  set  over  to  Washing¬ 
ton  Properties,  Inc.,  a  corporation  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Delaware  (hereinafter 
sometimes  called  the  Company),  their  successful  bids 
under  the  decree  for  said  Parcels  1  to  10,  inclusive,  Parcel 
11  and  Parcel  12,  and  all  their  rights  and  interests  under 
the  decree  as  such  successful  bidders. 

It  is  further  ordered,  adjudged,  and  decreed  as  follows: 

First.  The  trustee’s  Report  of  Sale  filed  herein  on 
October  24,  1932,  is  in  all  respects  confirmed  and 
427  the  sales  therein  reported  of  all  of  the  property  in 
and  by  the  Decree  directed  to  be  sold,  namely: 

(a)  The  sale  to  Milton  Schilback  and  Paul  Brunn,  as 
joint  tenants  and  not  as  tenants  in  common,  of  Parcels  1 
to  10,  inclusive,  as  an  entirety  for  the  sum  of  $2,800,000.00; 

(b)  The  sale  to  Milton  Schilback  and  Paul  Brunn,  as 
joint  tenants  and  not  as  tenants  in  common,  of  Parcel  11 
for  the  sum  of  $3,000.00,  and 

(c)  The  sale  to  Milton  Schilback  and  Paul  Brunn,  as 
joint  tenants  and  not  as  tenants  in  common,  of  Parcel  12 
for  the  sum  of  $1,000.00, 

are,  and  each  of  said  sales  is,  approved,  confirmed  and 
made  final  and  absolute,  subject,  however,  to  all  the  terms 
and  conditions  of  the  Decree  and  to  all  the  rights  and  au¬ 
thorities,  reserved  to  the  Purchasers  and  to  their  assigns 
and  to  this  Court  in  and  by  the  Decree  and  by  this  decree. 

Second.  There  shall  be  credited  upon  the  purchase  price 
of  Parcels  1  to  10,  inclusive,  of  the  property  in  and  by  the 
Decree  directed  to  be  sold  the  distributive  share  out  of 
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the  proceeds  of  sale,  as  provided  in  the  Decree,  of  all  First 
and  Refunding  Mortgage  Bonds  of  Wardman  Real  Estate 
Properties,  Inc.,  and  appurtenant  coupons  held  subject  to 
the  order  of  the  trustee,  pursuant  to  the  certificate  of  Cen¬ 
tral  Hanover  Bank  and  Trust  Company  dated  November 
18,  1931,  deposited  by  said  Milton  Schilback  and  Paul 
Brunn,  as  joint  tenants  and  not  as  tenants  in  common,  with 
the  Union  Trust  Company  of  Washington,  D.  C.,  for  ac¬ 
count  of  the  trustee,  as  stated  in  the  trustee’s  Report  of 
Sale,  as  a  pledge  that  they  would  make  good  their  bid  for 
said  property. 

There  shall  be  credited  upon  the  purchase  price  of  Parcel 
11  of  the  property  in  and  by  the  Decree  directed  to  be  sold 
the  sum  of  $2,000,  and  there  shall  be  credited  upon 
428  the  purchase  price  of  Parcel  12  of  the  property  in 
and  by  the  Decree  directed  to  be  sold  the  sum  of 
$500,  deposited  by  said  Milton  Schilback  and  Paul  Brunn, 
as  joint  tenants  and  not  as  tenants  in  common,  with  the 
Union  Trust  Company  of  Washington,  D.  C.,  for  account 
of  the  trustee,  as  stated  in  the  trustee’s  Report  of  Sale,  as 
a  pledge  that  they  would  make  good  their  bids  for  said 
property. 

Within  thirty  days  from  the  date  of  the  entry  of  this 
decree,  or  within  such  additional  period  as  this  Court  may 
hereafter  by  its  order  or  decree  permit,  the  balance  of  the 
purchase  price  of  the  property  sold  at  said  sale  shall  be 
paid  by  turning  over  to  the  Union  Trust  Company  of 
Washington,  D.  C.,  for  account  of  the  trustee, 

(a)  in  respect  of  Parcels  1  to  10,  inclusive,  (1)  cash  to 
the  extent  required  by  this  Court  as  provided  by  Subdivi¬ 
sions  (a),  (b)  and  (c)  of  Article  7  of  the  Decree,  and  (2) 
in  respect  of  the  residue,  cash  and/or  First  and  Refunding 
Mortgage  Bonds  of  Wardman  Real  Estate  Properties,  Inc., 
and  appurtenant  coupons  entitled  to  be  paid  out  of  the  pro¬ 
ceeds  of  sale  on  distribution  thereof,  to  be  credited  as  pro¬ 
vided  in  the  Decree.  Said  Bonds  shall  be  in  bearer  form, 
and  if  coupon  bonds,  accompanied  by  the  coupon  which  ma¬ 
tured  March  1,  1931,  and  all  subsequent  coupons.  In  lieu 
of  the  deposit  of  Bonds  and  coupons  as  aforesaid  for  ac¬ 
count  of  the  trustee,  there  may  be  deposited  the  certificate 
of  any  national  bank  or  trust  company,  including  the  trus¬ 
tee,  having  an  office  in  the  City  of  New  York,  New  York,  or 
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in  the  City  of  Washington,  D.  C.,  that  it  holds  subject  lo 
the  order  and  direction  of  the  trustee  the  amount  specified 
in  said  certificate  of  said  Bonds,  with  coupons  or  transfers 
thereof  as  aforesaid; 

(b)  in  respect  of  Parcel  11,  cash  in  the  amount  of 
$1,000.00,  being  the  difference  between  $2,000,  the  amount 

heretofore  deposited  by  the  Purchasers  as  a  pledge 

429  that  they  would  make  good  their  bid  in  case  of  its 
acceptance,  and  $3,000.00,  the  amount  bid  by  them 

for  said  Parcel  11  at  the  sale; 

(c)  in  respect  of  Parcel  12,  cash  in  the  amount  of  $500.00, 
being  the  difference  between  $500,  the  amount  heretofore 
deposited  by  the  Purchasers  as  a  pledge  that  they  woi^ld 
make  good  their  bid  in  case  of  its  acceptance,  and  $1,000.00, 
the  amount  bid  by  them  for  said  Parcel  12  at  the  sale. 

In  lieu  of  the  deposit  of  cash,  there  may  be  deposited 
with  the  Union  Trust  Company  of  Washington,  D.  C.,  for 
account  of  the  trustee,  a  certified  check  on  some  national 
bank  or  trust  company  having  an  office  in  the  City  of  New 
York,  New  York,  or  the  City  of  Washington,  D.  C.,  and 
made  or  endorsed  payable  to  the  order  of  the  trustee. 

Third.  Upon  payment  of  the  purchase  price  as  pro¬ 
vided  in  paragraph  Second  of  this  decree,  the  trustee  is  di¬ 
rected  to  execute  and  deliver  to  Washington  Properties, 
Inc.,  a  deed  or  deeds  or  other  instrument  or  instruments  of 
conveyance  and/or  assignment  and  transfer  of  the  prop¬ 
erty  sold  under  the  decree. 

Fourth.  On  the  production  of  said  deed  or  a  certified 
copy  thereof,  the  grantee  therein  named  shall  be  let  into  the 
possession  of  the  property  thereby  conveyed  and/or  as¬ 
signed  and  transferred,  and  the  Receivers  in  Cause  No. 
53,117,  or  any  party  to  the  above  entitled  causes,  who  shall 
be  in  possession  of  any  of  said  property  shall  deliver  the 
same  to  or  upon  the  order  of  such  grantee  and  after  de¬ 
livery  of  such  possession,  such  grantee  shall,  subject  to  the 
provisions  of  Article  8  of  the  decree,  hold,  possess  a,nd 
enjoy  the  property  so  conveyed  and/or  assigned  and  trans¬ 
ferred,  and  every  part  and  parcel  thereof,  free  from  a[ny 
and  all  liens,  claims,  rights,  interests  or  equity  of  redemp¬ 
tion  of,  in  and  to  the  same,  by  or  of  Wardman  Real 

430  Estate  Properties,  Inc.,  its  successors  and  assigns 
and  the  creditors  and  stockholders  of  Wardman  Real 
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Estate  Properties,  Inc.,  and  by  or  of  all  persons  claiming 
by,  under  or  through  Wardman  Real  Estate  Properties, 
Inc.,  its  creditors  or  its  stockholders,  and  by  or  of  the  Re¬ 
ceivers  in  the  above  entitled  causes,  and  by  or  of  all  par¬ 
ties  to  the  above  entitled  causes,  or  either  of  them,  subject 
to  compliance  by  the  grantee  with  all  the  terms  and  con¬ 
ditions  imposed  by  the  Decree,  this  decree  and  said  deed. 

Subject  to  the  delivery  of  such  deed  by  the  trustee  and 
the  delivery  of  possession  of  the  property  thereby  con¬ 
veyed  and/or  assigned  and  transferred  to  the  grantee 
therein  named,  the  grantee  shall  be  entitled  to  receive 
funds  in  the  hands  of  the  Receivers  in  Cause  No.  53,117  de¬ 
rived  from  the  operation  of  said  property  for  the  period 
from  the  date  of  sale  to  the  date  of  delivery  of  possession 
of  said  property,  to  the  extent  and  in  the  manner  provided 
by  Article  10  (B)  of  the  Decree,  and  account  therefor 
made  to  this  Court. 

Fifth.  Upon  the  execution  and  delivery  of  such  deed  by 
the  trustee  to  the  Company,  all  obligations  and  liabilities 
of  said  Milton  Schilback  and  Paul  Brunn  on  account  of  the 
purchase  of  Parcels  1  to  10,  inclusive,  Parcel  11  and  Parcel 
12  of  the  property  in  and  by  the  Decree  directed  to  be  sold, 
and  of  each  and  every  part  thereof,  or  by  reason  of  their 
succ-essful-bids  at  said  sale  under  the  Decree  or  the  ac¬ 
ceptance  of  said  bids  shall  forthwith  cease  and  determine, 
and  said  Milton  Schilback  and  Paul  Brunn,  and  each  of 
them,  shall  be  discharged  from  all  such  obligations  and  lia¬ 
bilities  and  shall  thereupon,  without  further  order  or  de¬ 
cree  of  this  Court,  be  dismissed  as  parties  to  the  above 
entitled  causes,  and  each  of  them. 

431  Sixth.  The  First  and  Refunding  Mortgage  Bonds 
of  Wardman  Real  Estate  Properties,  Inc.,  and  ap¬ 
purtenant  coupons  held  subject  to  the  order  of  the  trustee, 
pursuant  to  the  certificate  of  Central  Hanover  Bank  and 
Trust  Company  dated  November  18,  1931,  deposited  by 
said  Milton  Schilback  and  Paul  Brunn  with  the  Union 
Trust  Company  of  Washington,  D.  C.,  for  account  of  the 
trustee,  as  stated  in  the  trustee’s  Report  of  Sale,  and  the 
First  and  Refunding  Bonds  and  appurtenant  coupons  rep¬ 
resented  by  any  certificates  which  may  be  deposited  pur¬ 
suant  to  the  provisions  of  Article  Second  of  this  decree, 
shall  remain  with  the  banks  and  trust  companies  by  whom 
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such  bonds  and  coupons  are  held  subject  to  said  respective 
certificates,  until  the  further  order  or  decree  of  this  court; 
and  any  cash  and/or  certified  checks  which  may  be  de¬ 
posited  with  the  Union  Trust  Company  of  Washington, 
D.  C.,  for  account  of  the  trustee,  pursuant  to  the  provisions 
of  Article  Second  of  this  decree,  shall  remain  on  deposit 
with  said  bank  until  the  further  order  of  this  court. 

Seventh.  As  used  in  this  decree,  the  term  “party  to 
the  above  entitled  causes’’  or  either  thereof  is  intended  and 
shall  be  deemed  to  mean  and  include  all  holders  of  First 
and  Refunding  Mortgage  Bonds  and/or  coupons  and  of 
General  Mortgage  Bonds  and/or  coupons,  and  also  all 
creditors  of  Wardman  Real  Estate  Properties,  Inc.;  and 
all  such  creditors  are  by  representation  parties  to  Ihe 
above  entitled  causes  and  bound  by  all  the  proceedings 
taken  therein. 

Wherever  used  in  this  decree,  the  word  “ Purchasers” 
and  the  words  “the  Company”  shall  be  deemed  to  include 
all  their  respective  successors  and  assigns. 

Wherever  used  in  this  decree  the  word  “person”  shall 
be  deemed  to  mean  the  plural  as  well  as  the  singular,  and 
shall  be  deemed  to  include  firms,  associations,  and  cor  po¬ 
rations  as  well  as  individuals. 

432  Eighth.  All  questions  not  by  the  Decree  or  hereby 
disposed  of  are  reserved  for  future  adjudication. 
Any  party  to  either  of  the  above  entitled  causes  and  Hil¬ 
ton  Schilback  and  Paul  Brunn,  as  joint  tenants  and  :fiot 
as  tenants  in  common,  their  nominees  and  assignees,  and 
Washington  Properties,  Inc.,  its  successors  and  assigns, 
may  at  any  time  apply  to  this  court  for  further  relief  w|ith 
respect  to  questions  not  by  the  decree  or  hereby  disposed 
of  and  this  court  expressly  retains  jurisdiction  of  “he 
above  entitled  causes  for  this  purpose. 

F.  D.  LETTS, 

Justice. 

From  the  above  decree  Harold  H.  Shaller,  intervening 
petitioner,  in  open  court,  notes  an  appeal  to  the  Court  of 
Appeals  of  the  District  of  Columbia,  which  is  hereby  al 
lowed  and  bond  for  costs  is  hereby  fixed  at  $100.00  or  cash 
of  $50.00,  or  if  supersedeas  bond  be  given  it  be  in  the 
amount  of  Five  Hundred  Thousand  Dollars. 
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The  following  interveners  concur  in  this  appeal,  W.  B. 
O’Connell,  Alfred  C.  Torgeson,  W.  Bissell  Thomas,  Trus¬ 
tee,  Edward  H.  Brownell,  Gustav  Nassauer. 

F.  D.  LETTS, 

Justice. 

433  Defendant’s  Exhibit  No.  22 

Order  Limiting  Time  for  Presentation  of  Claims,  Authoriz¬ 
ing  Provisional  Allowance  by  Receivers,  and  Refer¬ 
ring  Cause  to  Special  Master 

These  causes  came  on  to  be  heard  upon  the  report  of 
Joseph  P.  Tumulty  and  Julius  I.  Peyser,  receivers  herein, 
filed  on  the  6th  day  of  April,  1933,  and  it  appearing  to  the 
court  that  the  matters  involved  in  this  cause  are  of  a  nature 
requiring  the  detailed  examination  of  claims  and  accounts, 
and  that  other  exceptional  conditions  require  it,  it  is  by 
the  court  this  19th  day  of  April,  1933,  Ordered  as  follows, 
viz: 

1.  A.  Leftwich  Sinclair,  auditor  of  this  court,  is  hereby 
appointed  special  master  in  this  cause  with  the  usual  pow¬ 
ers  exercised  by  special  masters  in  like  cases  under  the 

rules  of  this  court  and  under  the  equity  rules  of  the 

434  United  States  Supreme  Court  having  relation 
thereto,  and  under  such  subsequent  orders  as  this 

court  may  enter  herein. 

2.  The  special  master  is  authorized  and  directed  to  state 
the  account  of  the  receivers  filed  herein  on  the  6th  day  of 
April,  1933,  and  report  his  findings  thereon  to  the  court. 

3.  The  special  master  is  authorized  and  directed  to  take 
testimony,  make  findings  of  fact,  adopt  conclusions  of  law 
and  report  to  the  court  respecting  the  ownership  of  the 
items  referred  to  in  the  “memo  account”  of  the  receivers 
referred  to  in  their  said  report  filed  herein  on  the  6th  day 
of  April,  1933. 

4.  All  persons,  firms  or  corporations  having  claims  or 
demands  against  the  defendant,  Wardman  Real  Estate 
Properties,  Inc.,  or  the  receivers  herein,  or  against  any 
property  in  the  hands  of  the  receivers,  are  required  on  or 
before  the  30th  day  of  June,  1933,  under  penalty  of  there¬ 
after  having  said  claims  disallowed  in  the  discretion  of  the 
court,  to  file  the  same  with  the  special  master,  sending  copy 
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thereof  to  the  receivers  herein,  at  the  offices  of  their  cotin- 
sel,  Messrs.  Douglas,  Obear  &  Douglas,  822  Southern 
Building,  Washington,  D.  C.,  which  said  claims  or  de¬ 
mands  shall  be  supported  by  affidavit  and  shall  set  out  i;he 
amount  and  nature  of  any  security  or  lien  held  by  the  claim¬ 
ant  or  to  which  the  claimant  is  entitled,  and  also  any 
claims  of  preference  in  payment  out  of  the  assets  in  the 
hands  of  the  receivers  in  this  cause,  or  to  any  other  credi¬ 
tors  of  the  said  defendant,  Wardman  Real  Estate  Prop¬ 
erties,  Inc. 

5.  The  said  Joseph  P.  Tumulty  and  Julius  I.  Peyser,  re¬ 
ceivers,  shall  as  soon  as  they  conveniently  can  after  the 
19th  day  of  April,  1933,  publish  each  week  for  two  succes¬ 
sive  calendar  weeks  in  a  newspaper  published  and  having 
general  circulation  in  the  District  of  Columbia  and  in  the 

Washington  Law  Reporter,  notice  to  all  persons, 
435  firms  and  corporations  interested  in  the  subject  mat¬ 
ter  of  this  order  of  the  substance  of  the  order  having- 
relation  to  the  filing  of  claims,  and  shall  also  give  not  l^ss 
than  twenty  days  notice  by  mail  to  all  creditors  and  claim¬ 
ants  of  whose  names  and  addresses  they  may  be  informed. 

6.  The  receivers  are  hereby  authorized  provisionally  to 
allow  any  claims  so  filed.  They  are  hereby  further  author¬ 
ized  provisionally  to  compromise  and  liquidate  any  such 
claim.  Such  provisional  allowance,  compromise  or  liqui¬ 
dation  shall  not  be  construed  to  change  the  burden  of  proof 
in  the  event  of  objection  to  the  claim  as  hereinafter  pro¬ 
vided  for.  The  receivers  shall  from  time  to  time  file  with 
the  special  master  a  report  of  all  claims  thus  provisionally 
allowed  or  provisionally  compromised  and  liquidated  by 
them.  Upon  the  filing  of  such  report  the  receivers  shall 
give  notice  of  filing  thereof  by  mail  to  the  attorneys  of  rec¬ 
ord  in  these  causes.  Any  party  to  this  suit  or  any  person 
interested  in  the  distribution  of  the  proceeds  of  property 
in  the  hands  of  the  receivers  may  within  twenty  days  after 
the  mailing  of  the  notice  of  such  report  object  to  any  such 
claim  by  filing  a  written  notice  of  objection  with  the  special 
master,  sending  copy  thereof  to  the  receivers  at  the  offices 
of  their  counsel,  as  aforesaid. 

7.  No  such  allowance  or  provisional  compromise  ahd 
liquidation  of  any  such  claim  by  the  receivers  shall  be 
deemed  to  make  the  claim  so  liquidated  an  obligation  of 
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the  receivers  nor  give  authority  to  the  receivers  to  make 
payment  of  the  amount  thereof,  but  all  such  claims  shall 
be  reserved  for  future  and  final  disposition  by  this  court. 

8.  All  claims  and  demands  now  or  which  may  hereafter 
be  filed  with  the  special  master  which  are  not  provisionally 
allowed  by  the  receivers  or  provisionally  compromised  and 
liquidated  by  the  receivers  herein,  or  which  are  objected  to 

by  the  filing  of  objections  as  aforesaid,  shall  be  con- 
436  sidered  referred  to  the  special  master,  who  shall 
take  testimony  with  reference  thereto  and  report 
such  testimony  to  this  court,  together  with  his  findings  of 
fact  and  conclusions  of  law  thereon. 

9.  The  court  reserves  the  right  at  any  time  to  fix  a  rea¬ 
sonable  time  within  wiiich  all  claims  referred  to  the  special 
master  shall  finally  be  proved  before  said  special  master. 

10.  Nothing  contained  in  this  order  shall  adversely  af¬ 
fect,  or  bar,  the  rights  of  any  one  having  a  claim  against 
the  Wardman  Real  Estate  Properties,  Inc.,  or  to  the  funds 
in  the  hands  of  the  receivers,  which  is  now  in  process  of 
being  determined  in  any  suit  pending  in  this  court,  includ¬ 
ing  the  right,  if  any,  to  a  deficiency  decree  in  Equity  Cause 
No.  53,117  and  which  has  not  been  finally  adjudicated  by 
judgment  or  decree  prior  to  the  expiration  of  the  time 
herein  limited  for  filing  claims.  The  court  hereby  reserves 
the  right  with  respect  to  all  claimants,  both  tort  and  con¬ 
tract,  both  in  rem  and  in  personam,  wTho  either  have  brought 
suit  heretofore  or  who  may  hereafter  elect  to  bring  suit,  to 
require  at  any  time  that  such  claimants,  irrespective  of  the 
status  of  their  suit,  shall  by  a  day  certain  prove  their 
claims  before  the  special  master  in  order  to  permit  the 
termination  of  this  receivership  proceeding. 

11.  The  special  master  shall  make  seasonable  reports 
from  time  to  time  on  the  several  separate  matters  and 
things  herein  referred  to  him. 

12.  Any  party  or  claimant  may  apply  for  modification 
of  any  of  the  terms  of  this  order  upon  cause  shown  at  any 
time  upon  notice  and  all  matters  not  hereby  disposed  of  or 
determined  are  reserved  for  future  adjudication. 

JAMES  M  PROCTOR 
Justice 
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437  In  the  Supreme  Court  of  the  District  of  Columbia 

Filed  June  29,  1933 
Equity  No.  53,117. 

Central  Hanovei:  Bank  &  Trust  Company  and  Frank 
Wolfe,  Trustees,  Pltff. 

vs. 

Wardman  Real  Estate  Properties,  Inc. 

Equity  No.  53,180. 

Randolph  P.  Compton,  Plaintiff, 
vs. 

Wardman  Real  Estate  Properties,  Inc. 

Defendant’s  Exhibit  No.  23 

Motion  for  Extension  of  Time  to  Complete  Filing  of  Claim. 

Now  comes  Margaret  Jean  Calvin,  by  her  attorney  Ed¬ 
ward  S.  Duvall,  Esquire,  and  moves  the  court  to  extend 
the  time  for  her  to  complete  the  filing  of  claim  as  creditor 
in  above  consolidated  causes  and  for  ground  hereof  shows 
to  the  court  that  on  June  7th,  1933,  she  duly  filed  with  the 
Special  Master  appointed  to  receive  proof  of  claims  in 
said  causes,  a  certified  copy  of  the  interlocutory  decree 
passed  by  Justice  Jennings  Bailey  on  June  1,  1933,  in  the 
case  of  Margaret  Jean  Calvin  vs.  Wardman  Real  Estate 
Properties,  Inc.,  and  others  and  furnished  copy  thereof  to 
the  Receivers  as  required  by  the  order  of  Justice  Proctor 
entered  on  April  19,  1933;  that  said  interlocutory  decree  of 
June  1, 1933  referred  that  cause  to  the  Auditor  of  this  court 
to  take  and  state  the  account  of  the  defendants  therein,  in¬ 
cluding  Wardman  Real  Esate  Properties,  Inc.,;  that  the 
first  hearing  before  the  Auditor  in  said  cause  was  had  on 
June  13th,  1933,  at  which  time  the  same  was  adjourned  or 
continued  to  June  27th  to  allow  the  defendants  to  comply 
with  the  rule  of  court  requiring  them  to  file  a  debit  and 
credit  statement;  that  on  said  June  27th,  a  further  hear¬ 
ing  was  had  and  the  cause  was  again  continued  to  permit 
said  defendants  to  comply  with  said  rule  of  court,  said  con- 
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tinuance  being  to  July  17th,  with  July  27th  being  fixed  for 
the  next  hearing  before  the  Auditor,  as  will  be  made 
438  to  appear  by  the  record  in  said  cause  and  by  the 
affidavit  of  counsel  hereunto  annexed  and  made  part 
hereof ;  and  that  by  reason  of  the  foregoing  said  Margaret 
Jean  Calvin,  plaintiff  in  said  cause  will  not  be  able  to  com¬ 
plete  her  proof  of  claim  as  creditor  in  this  cause  until  the 
Auditor  has  taken  and  stated  said  account  and  filed  his  re¬ 
port  and  final  decree  has  been  entered  in  said  cause  deter¬ 
mining  the  amount  for  which  said  Wardman  Real  Estate 
Properties,  Inc.,  is  liable  to  said  plaintiff. 

EDWARD  S.  DUVALL, 
Attorney  for  Margaret  Jean 
Calvin ,  W oodward  Building. 

Affidavit  in  Support  of  Motion. 

District  of  Columbia,  55 : 

I,  Edward  S.  Duvall,  being  first  duly  sworn,  on  oath  de¬ 
pose  and  say  that  I  am  the  sole  attorney  of  record  in  the 
case  of  Margaret  Jean  Calvin  vs.  Harry  Wardman  et  als., 
Equity  No.  51662,  depending  in  this  court  and  now  before 
the  Auditor  on  an  order  of  reference  to  take  and  state  the 
accounts  of  the  defendants,  including  the  Wardman  Real 
Estate  Properties,  Inc.,  passed  in  said  cause  by  Justice 
Bailey  on  June  1,  1933;  that  a  certified  copy  of  said  inter¬ 
locutory  decree  in  said  cause  was  filed  with  the  Hon.  A. 
Leftwich  Sinclair,  Special  Master  in  the  instant  cause,  as 
proof  of  claim  of  said  Margaret  Jean  Calvin  as  a  creditor 
of  said  Wardman  Real  Estate  Properties,  Inc.,  and  copy 
thereof  delivered  to  counsel  for  the  Receivers  of  said  com¬ 
pany  all  as  required  by  the  order  of  Justice  Proctor  en¬ 
tered  herein  on  the  19th  day  of  April,  1933;  that  promptly 
after  said  Equity  cause  No.  51,662  was  ordered  referred 
to  the  Auditor  as  aforesaid,  the  matter  was  brought  to  his 
attention  and  first  hearing  therein  had  on  June  13,  1933, 
at  which  time  the  defendants  were  ordered  to  file  a  debit 
and  credit  statement  under  Rule  62  of  this  Court;  that  said 
cause  was  continued  until  June  27th  to  permit  said  defen¬ 
dants  to  prepare  and  file  said  statement,  but  on  said  date 
they  failed  to  fully  comply  with  the  said  order  and  the 
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cause  was  again  continued  for  said  purpose  until  July 
17th,  with  the  date  of  next  hearing  set  for  July  27th. 

EDWARD  S.  DUVALL 

Subscribed  and  sworn  to  before  me  on  this  29th  day  of 
June,  A.  D.  1933. 

FRANK  E.  CUNNINGHAM 
Clerk 

By  H  M  HULL 
Asst  Clerk 

Service  of  a  copy  of  the  aforegoing  motion  and  affidavit, 
together  with  copy  of  “Points  and  authorities”  annexed 
thereto,  is  hereby  acknowledged  on  this  28  dav  of  June, 
1933. 

DOUGLAS,  OBEAR  &  DOUGLAS 

By  HUGH  H  OBEAR 

Attorneys  for  Receivers  of 


Wardman  Real  Estate  Prop¬ 
erties,  Inc. 

439  In  the  Supreme  Court  of  the  District  of  Columbia 

Filed  Jun  29  1933 
Equity  No.  53,117. 

Central  Hanover  Bank  &  Trust  Company  and  Frank 
W  olfe,  Trustees,  Plaintiffs, 

vs. 

Wardman  Real  Estate  Properties,  Inc.,  Defendant. 

Equity  No.  53,180. 

Randolph  P.  Compton,  Plaintiff . 
vs. 

Wardman  Real  Estate  Properties,  Inc. 


Defendant's  Exhibit  No.  24 


Order  Extending  Time  to  Complete  Proof  of  Creditor's 

Claim. 

This  cause  came  on  for  hearing  upon  the  motion  tiled 
herein  by  Margaret  Jean  Calvin,  a  creditor  of  defendant 
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company,  for  an  extension  of  time  within  which  to  com¬ 
plete  her  proof  of  claim  with  the  Special  Master  heretofore 
appointed  in  this  cause,  and  counsel  for  the  Receivers  of 
defendant  company  consenting  hereto,  thereupon,  upon  con¬ 
sideration  thereof,  it  is  by  the  court  on  this  29th  day  of 
June,  A.  D.  1933,  adjudged  and  ordered,  as  follows,  viz; 

That  said  motion  be,  and  the  same  hereby  is,  granted  and 
that  the  time  for  said  Margaret  Jean  Calvin  to  complete 
her  proof  of  claim  be,  and  the  same  hereby  is,  extended  to 
August  10th,  1933,  inclusive. 

By  the  Court: 

JAMES  M  PROCTOR 

Justice . 

We  consent: 

DOUGLAS  OBEAR  &  DOUGLAS 

Attys  for  Receivers. 

440  Defendant’s  Exhibit  No.  25 

Proof  of  Claim  of  Washington  Properties,  Inc. 

Washington  Properties,  Inc.,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Delaware  and 
having  its  principal  place  of  business  at  No.  2660  Woodley 
Road,  N.  W.,  Washington,  D.  C.,  makes  and  files  this  its 
claim  against  the  unmortgaged  assets  of  Wardman  Real 
Estate  Properties,  Inc.,  now  in  the  possession  of  Joseph 
P.  Tumulty  and  Julius  I.  Peyser,  Receivers  herein,  pursu¬ 
ant  to  the  order  entered  herein  April  9,  1933,  as  follows: 

1.  Washington  Properties,  Inc.  is  the  owner  and  holder 
in  due  course  for  value  of  fifteen  negotiable  two-year  6% 
gold  notes  of  Wardman  Real  Estate  Properties,  Inc., 

441  dated  as  of  the  1st  day  of  September,  1928,  payable 
to  bearer  on  the  1st  day  of  September,  1930,  in  gold 

coin  of  the  United  States  of  America,  bearing  interest  from 
the  1st  day  of  September,  1928,  at  the  rate  of  six  per  cen¬ 
tum  per  annum,  payable  semi-annually  on  the  first  days  of 
March  and  September  of  each  year.  Each  of  said  notes  is 
one  of  a  duly  authorized  issue  of  $220,000  aggregate  prin¬ 
cipal  amount  of  two-year  6%  gold  notes  dated  as  of  Sep¬ 
tember  1,  1928,  duly  executed  and  delivered  by  said  Ward- 
man  Real  Estate  Properties,  Inc.,  for  money  loaned  to  it. 
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The  time  of  the  payment  of  said  notes  was  by  agreement 
between  the  then  holders  thereof  and  the  said  Wardman 
Real  Estate  Properties,  Inc.  duly  extended  from  Septem¬ 
ber  1,  1930,  until  September  1,  1932,  with  interest  at  six 
per  centum  per  annum,  payable  semi-annually  as  before. 
Said  notes  are  numbered  and  in  principal  amounts  as  fol¬ 
lows  : 


imber 

Amount 

3 

$33,000.00 

4 

27,500.00 

6 

2,750.00 

7 

2,600.00 

8 

4,300.00 

9 

3,400.00 

10 

75,500.00 

11 

1,381.00 

12 

17,808.89 

13 

10,650.23 

14 

2,422.26 

15 

8,593.74 

16 

5,343.88 

17 

12,750.00 

18 

12,000.00 

Total  Principal  Amount,  $220,000.00 

Interest  was  paid  on  said  notes  for  the  period  to  Septem¬ 
ber  1,  1930,  and  no  interest  has  been  paid  thereon  in  *e- 
spect  of  the  periods  thereafter  and  no  payments  have  been 
made  on  account  of  the  principal  thereof.  Said  no  es 
442  will  be  exhibited  to  the  Receivers  by  exhibition  to 
their  counsel  at  the  time  of  the  delivery  of  a  copy 
hereof  to  the  said  Receivers,  and  will  be  produced  and  ex¬ 
hibited  before  the  special  master  should  occasion  arise  or 
if  required  by  him,  and  said  original  notes  are  referred  to 
as  a  part  hereof.  The  claimant  Washington  Properties, 
Inc.  claims  on  account  of  said  notes  the  sum  of  $220,000 
with  interest  at  six  per  centum  per  annum  from  Septem¬ 
ber  1,  1930,  exclusive  of  all  set-offs  and  just  grounds  of  de¬ 
fense.  Claimant  holds  no  security  or  lien  in  respect  of 
said  notes. 
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2.  Washington  Properties,  Inc.  is  the  holder  and  owner 
in  due  course  for  value  of  the  general  mortgage  gold  bond 
of  Wardman  Real  Estate  Properties,  Inc.  in  the  principal 
sum  of  $2,500,000,  payable  to  bearer  in  gold  coin  of  the 
United  States  of  America  in  the  said  principal  sum,  bear¬ 
ing  interest  at  the  rate  of  6M>%  per  annum  for  the  periods 
in  respect  of  which  default  exists  in  the  payment  of  inter¬ 
est  upon  the  “6M>%  Gold  Debentures”  dated  September 
1,  1928  of  "Wardman  Realty  and  Construction  Company,  a 
corporation  of  the  State  of  Maryland,  said  principal  sum 
to  become  due  and  payable  on  September  1,  1948,  or  such 
earlier  time  as  default  should  be  made  by  said  Wardman 
Realty  and  Construction  Company  in  the  payment  of  the 
principal  of  said  “6^2%  Gold  Debentures”  (this  bond  being 
then  pledged  as  security  therefor),  or  in  case  there  should 
be  any  other  event  of  default  as  set  forth  in  an  indenture 
of  mortgage  and  deed  of  trust  of  said  Wardman  Real  Es¬ 
tate  properties,  Inc.  to  the  Riggs  National  Bank  of  Wash¬ 
ington,  D.  C.,  as  trustee,  known  as  the  general  mortgage  se¬ 
curing  the  bond  here  claimed  upon.  Said  bond  here  claimed 
upon  was  duly  authorized  and  issued  in  consideration  of 
the  payment  of  money  and  the  conveyance  of  prop- 
443  erty  to  said  Wardman  Real  Estate  Properties,  Inc. 

and  secured  by  the  aforementioned  general  mort¬ 
gage  dated  as  of  September  1,  1928,  which  mortgage  was 
secured  upon  the  same  property  and  subordinate  to  a  prior 
lien  of  the  ‘‘First  and  Refunding  Mortgage”  dated  as  of 
September  1,  1928,  which  is  the  mortgage  which  has  been 
foreclosed  in  the  above-entitled  equity  cause  No.  53,117, 
and  the  property  which  was  the  security  for  the  general 
mortgage  bond  here  claimed  upon  has  thus  been  sold  and 
the  proceeds  are  being  applied  towards  and  will  be  insuf¬ 
ficient  to  satisfy  in  full  the  claims  arising  under  said  prior 
lien.  Claimant  has  therefore  at  the  present  time  no  se¬ 
curity  for  the  payment  of  the  said  bond  here  claimed  upon. 
Default  was  made  in  the  payment  of  the  aforesaid  ‘‘6^2% 
Gold  Debentures”  of  the  Wardman  Realty  and  Construc¬ 
tion  Company  for  the  six  months’  period  ending  June  1, 
1930,  and  no  interest  has  been  paid  on  said  debentures  for 
said  period  nor  for  any  period  subsequent  to  December  1, 
1929.  The  principal  of  said  gold  debentures  of  the  Ward- 
man  Realty  and  Construction  Company  was  thereupon 
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duly  declared  to  be  due  and  default  was  made  in  the  pay¬ 
ment  of  said  principal  whereby  the  principal  of  the  gen¬ 
eral  mortgage  bond  here  claimed  upon  became  due  ajnd 
payable  forthwith.  Among  the  “events  of  default’’  set 
forth  in  the  said  general  mortgage,  as  aforesaid,  are  de¬ 
fault  in  the  payment  of  the  principal  on  any  of  the  fi^st 
and  refunding  mortgage  gold  bonds  issued  under  the  afore¬ 
said  first  and  refunding  mortgage  dated  as  of  September 
1,  1928,  which  default  shall  have  continued  for  a  period  of 
thirty  days,  or  the  appointment  of  receivers  for  the  prop¬ 
erty  of  the  company  upon  application  of  any  creditor,  both 
of  which  events  of  default  have  occurred,  so  that  the  prin¬ 
cipal  of  the  aforesaid  general  mortgage  bond  would  be  due 
and  payable  by  reason  of  said  events  of  default 
444  if  it  were  not  due  and  payable  by  reason  of  the  de¬ 
fault  in  the  principal  of  the  aforesaid  gold  deben¬ 
tures  of  Wardman  Realty  and  Construction  Company  jto 
secure  the  payment  of  which  the  general  mortgage  bojid 
here  claimed  upon  was  at  the  time  of  said  last-mentionpd 
default  pledged  by  said  Wardman  Realty  and  Construc- 
tion  Company  with  the  Irving  Trust  Company  of  New 
York  as  trustee,  from  which  said  trustee  on  said  foreclo¬ 
sure  sale  said  general  mortgage  bond  was  acquired  by  the 
predecessors  in  interest  of  the  present  claimant.  Said 
bond  will  be  exhibited  to  the  Receivers  by  exhibition  to 
their  counsel  at  the  time  of  the  delivery  of  a  copy  hereof 
to  the  said  Receivers,  and  will  be  produced  and  exhibited 
before  the  special  master  should  occasion  arise  or  if  re¬ 
quired  by  him,  and  said  original  bond  is  referred  to  as  a 
part  hereof.  The  claimant  Washington  Properties,  Inc. 
claims  on  account  of  the  said  general  mortgage  bond  the 
sum  of  $2,500,000  with  interest  at  6M>%  per  annum  from 
December  1,  1929. 

3.  Washington  Properties,  Inc.  is  the  holder  and  owner 
in  due  course  for  value  of  more  than  ninety-three  per  cent 
in  principal  amount  of  the  first  and  refunding  mortgage 
bonds  in  respect  of  which  Central  Hanover  Bank  and  Truk 
Company  and  Frank  Wolfe,  trustees,  are  proceeding  herein 
to  enforce  the  rights  of  the  holders  of  all  of  said  first  and 
refunding  mortgage  bonds  to  the  proceeds  of  operation  of 
the  mortgaged  property  during  the  receivership  and  to  tie 
proceeds  of  the  mortgaged  property  and  the  right  on  be- 
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half  of  this  claimant  and  other  bondholders  to  a  deficiency 
judgment  and  claim  against  the  unmortgaged  assets  of 
Wardman  Real  Estate  Properties,  Inc.,  as  to  which  claims 
in  this  paragraph  mentioned  this  claimant,  Washington 
Properties,  Inc.,  ratifies  and  adopts  the  claim  on  its 
445  behalf  made  by  said  Central  Hanover  Bank  and 
Trust  Company  and  Frank  Wolfe,  trustees,  and  re¬ 
serves  and  claims  the  right  should  occasion  arise  to  prose¬ 
cute  the  same  in  its  own  behalf. 

Wherefore  the  claimant  makes  this  claim  against  the 
general  and  unmortgaged  assets  of  Wardman  Real  Estate 
Properties,  Inc.,  in  the  possession  and  custody  of  the  Re- 
ceivers. 

WASHINGTON  PROPERTIES,  INC., 

By  THOMAS  D  CARSON 
President. 

Attest : 

H  W  GOETZMAN 
Asst  Secretary. 

PEELLE  &  LESH 
By  PAUL  E.  LESH 

PEELLE  &  LESH,  Attorneys, 

1422  F  Street,  N.  W., 

Washington,  D.  C. 

District  of  Columbia,  55 : 

Thomas  D.  Carson,  being  first  duly  sworn,  deposes  and 
says  that  he  is  an  officer,  to  wit,  President  of  Washington 
Properties,  Inc.,  the  claimant  in  the  foregoing  and  annexed 
proof  of  claim;  that  he  has  read  the  said  proof  of  claim 
and  knows  the  contents  thereof  and  that  he  verily  believes 
the  facts  therein  stated  to  be  true. 

THOMAS  D  CARSON 

Subscribed  and  sworn  to  before  me  this  8th  day  of  Au¬ 
gust,  1933. 

LEILA  M.  HODGES 
Notary  Public  in  and  for  the 
(Seal)  District  of  Columbia. 

My  commission  expires  September  17,  1934 
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446  Defendant's  Exhibit  No.  26 

Order 

These  causes  came  on  to  be  heard  upon  a  separate  re¬ 
port  in  Equity  Cause  No.  53,117  and  a  separate  report  in 
Equity  Cause  No.  53,180  filed  October  13,  1933,  by  Julius 

I.  Peyser  and  Joseph  P.  Tumulty,  receivers  herein,  and 
said  reports  having  been  considered  at  a  hearing  on  Oc¬ 
tober  13,  1933,  which  hearing  was  adjourned  to  this  day,  it 
is  by  the  Court  this  20th  day  of  October,  1933. 

Ordered  as  follows,  viz: 

1.  This  Court  having  heretofore,  by  order  of  April  19, 
1933,  directed  that  “all  persons,  firms  or  corporations  hav¬ 
ing  claims  or  demands  against  the  defendant  Wardman 

Real  Estate  Properties,  Inc.,  or  the  receivers  herein, 

447  or  against  any  property  in  the  hands  of  the  receivers, 
are  required  on  or  before  the  30th  day”  of  June,  1933, 

under  penalty  of  thereafter  having  said  claims  disallowed 
in  the  discretion  of  the  Court,  to  file  the  same  with  the  Spe¬ 
cial  Master,”  and  being  of  the  opinion  that  the  interest^  of 
justice  now  require  as  prompt  a  determination  of  these 
proceedings  as  may  be  practicable,  it  is  Ordered  that  no 
claims  may  hereafter  be  filed  with  the  Special  Master  ex¬ 
cept  by  leave  of  Court  first  had  and  obtained  after  notice 
to  counsel  for  the  receivers,  and  that  on  and  after  Novem¬ 
ber  15th,  1933,  any  and  all  claims  not  theretofore  filed  with 
the  Special  Master  shall  be  disallowed  in  so  far  as  the 
rights  of  such  claimants  to  share  in  any  assets  of  the  re¬ 
ceivers  are  concerned,  excepting  only-  claims  which  were 
in  process  of  liquidation  in  this  Court  prior  to  the  reference 
of  these  causes  to  the  Special  Master. 

2.  The  Special  Master  is  hereby  authorized  and  directed 
at  any  adjourned  hearing  to  take  testimony  and  make  rec¬ 
ommendation  and  report  to  the  Court  on  the  amount  of 
compensation  to  be  paid  to  Douglas,  Obear  &  Douglas, 
counsel  for  the  receivers,  for  their  services  in  Cause  No. 
53,180. 

3.  The  account  of  the  receivers  in  Cause  No.  53,117  filed 
this  day  is  hereby  referred  to  the  Auditor,  with  instruc¬ 
tions  to  state  the  same  and  report  thereon  to  the  Court. 

4.  The  Court  is  of  the  opinion  that  the  receivers  should 
not  at  this  time  offer  for  sale  or  sell  at  public  auction  their 
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claims  to  deposits  in  District  of  Columbia  banks  now 
standing  in  the  hands  of  conservators  and  their  accounts 
receivable  as  shown  by  their  said  report  in  Equity  Cause 
No.  53,117,  and  accordingly  instructs  the  receivers  not  to 
offer  for  sale  or  sell  the  same  at  this  time;  this  instruc¬ 
tion,  however,  to  be  without  prejudice  to  the  receivers  ’  re¬ 
newal  of  their  request  for  instructions  with  respect  to  said 
matters. 

JAMES  M  PROCTOR 

Justice 

448  Defendant's  Exhibit  No.  27. 

Report  of  Special  Master. 

To  the  Supreme  Court  of  the  District  of  Columbia : 

1.  This  Honorable  Court  appointed  the  undersigned  Spe¬ 
cial  Master  in  the  above-entitled  causes,  by  its  order  of 
April  19,  1933,  hereinafter  set  forth. 

2.  These  two  causes  involve  what  are  commonly  known 
as  the  “mortgaged”  and  the  “unmortgaged”  receivership 
estates,  respectively,  of  Wardman  Real  Estate  Properties , 
Inc.,  in  the  District  of  Columbia.  Messrs.  Julius  I.  Peyser 
and  Joseph  P.  Tumulty  are  Receivers  in  both  causes,  hold¬ 
ing  their  positions  by  virtue  of  appointments  made  by  the 

Court  in  July,  1931. 

3.  In  cause  No.  53,117,  involving  the  “mortgaged” 

449  estate,  the  Receivers,  on  July  15,  1931,  took  posses¬ 
sion  of  certain  valuable  real  and  personal  properties 

in  the  District  of  Columbia  covered  by  the  lien  of  a  first  and 
refunding  mortgage  from  said  Wardman  Real  Estate 
Properties,  Inc.,  to  Central  Union  Trust  Company  of  New 
York  (now  Central  Hanover  Bank  and  Trust  Company) 
and  Frank  Wolfe,  trustees,  dated  September  1,  1928,  and 
operated  the  properties  under  the  direction  of  the  Court, 
until  December  31,  1932.  The  properties  were  sold  at  fore¬ 
closure  on  October  21,  1932,  pursuant  to  decree  of  foreclo¬ 
sure  and  sale  entered  by  the  Court  on  October  14,  1931,  and 
the  Receivers  operated  the  properties,  from  the  date  of  sale 
to  December  31,  1932,  for  the  account  of  Washington  Prop¬ 
erties,  Inc.,  assignee  of  the  purchasers  at  the  foreclosure 
sale.  The  Receivers,  on  March  30,  1933,  filed  their  account 
through  January  31,  1933,  showing  certain  assets  and  li- 
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abilities  derived  from  their  operation  of  the  mortgaged 
properties  prior  to  October  21, 1931.  Under  Section  10  (&) 
of  the  decree  of  foreclosure  and  sale  these  assets  of  the 
Receivers  are  to  be  paid  to  Union  Trust  Company,  Wash¬ 
ington,  D.  C.,  for  account  of  the  trustee  under  said  first 
and  refunding  mortgage.  Inasmuch  as  the  properties  kt 
foreclosure  sale  brought  substantallv  less  than  the  amoknt 
due  under  the  mortgage,  the  ultimate  recipients  of  the  ijet 
assets  of  the  mortgaged  receivership  are  the  holders  kf 
said  first  and  refunding  mortgage  bonds  of  the  defendant 
Wardman  Real  Estate  Properties,  Inc. 

4.  In  cause  No.  53,180,  involving  the  “  unmortgaged ”  Es¬ 
tate  of  said  Wardman  Real  Estate  Properties,  Inc.,  the 

Receivers  acquired  the  assets  of  that  corporation  in 
450  the  District  of  Columbia  which  were  not  subject  to 
the  lien  of  said  first  and  refunding  mortgage,  ^.s 
shown  by  the  report  of  the  Receivers  in  this  cause,  fiRd 
April  6,  1933,  these  assets,  aggregating  substantially  mo^e 
than  $200,000.00,  now  consist  chiefly  of  deposits  in  banks 
and  certain  accounts  receivable  of  said  Wardman  Real  Es¬ 
tate  Properties,  Inc. 

5.  Certain  assets  in  the  hands  of  the  Receivers,  aggre¬ 
gating  $59,807.46,  as  shown  by  said  report  of  the  Receiv¬ 
ers,  filed  in  cause  No.  53,180,  on  April  6,  1933,  are  segre¬ 
gated  in  a  “memo  account’’.  As  to  these  assets,  the  Re¬ 
ceivers  report  that  they  are  unable,  without  instructions 
from  the  Court,  to  allocate  them,  as  between  the  “mort¬ 
gaged’’  receivership  estate  in  cause  No.  53,117,  and  the 
“unmortgaged’’  estate  in  cause  No.  53,180. 

•  •  # 

13.  From  this  analysis  it  will  be  seen  that  the  items  com¬ 
prising  said  “Memo  account”  fall  into  two  distinct  classes: 
First,  certain  miscellaneous  inventories  taken  possession 
of  by  the  Receivers  on  July  15, 1931,  in  connection  with  t  ie 
operation  of  the  mortgaged  properties  in  cause  No.  53,117, 
upon  which  the  Receivers  realized  money  through  their 
operations  and  through  subsequent  sale;  and  second,  cer¬ 
tain  unexpired  fire  insurance  policies  covering  said  mort¬ 
gaged  properties,  which  were  continued  by  the  Receivers 
for  the  protection  of  the  properties  during  the  receiver¬ 
ship.  The  proper  allocation  of  these  two  classes  of  items 
of  said  “Memo  account”  will  be  considered  in  order. 
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14.  In  connection  with  their  operation  of  said  properties 
from  July  15,  1931,  to  October  21,  1932,  the  Receivers  con¬ 
tinued  to  maintain  and  operate  the  drug  store  and 

451  the  garage  in  the  Wardman  Park  Hotel,  and  realized 
$3,481.53  and  $430.50,  respectively,  from  sales  of  the 

stocks  in  trade  of  said  drug  store  and  garage.  The  sup¬ 
plies  remaining  in  the  drug  store  and  in  the  garage  on 
October  21,  1932,  were  sold  separately  under  said  fore¬ 
closure  decree,  as  parcels  11  and  12,  respectively.  It  ap¬ 
pears  that  the  drug  store  inventory  (parcel  11)  brought 
$3,000.00,  and  that  the  garage  inventory  (parcel  12)  brought 
$1,000.00;  and  that  these  sums,  aggregating  $4,000.00,  have 
been  retained  by  the  Trustee  under  said  First  and  Refund¬ 
ing  Mortgage  pending  the  further  order  of  the  Court,  pur¬ 
suant  to  the  provisions  of  paragraph  7,  of  said  foreclosure 
decree.  The  remaining  inventories  in  the  hands  of  the 
Receivers,  forming  part  of  said  “Memo  account”  and  con¬ 
sisting  of  store  room  food  and  beverage  supplies  in  the 
Wardman  Park  Hotel  and  the  Carlton  Hotel,  and  certain 
mechanical  repair  parts,  were  not  sold  separately  at  the 
foreclosure  sale,  Washington  Properties,  Inc.,  assignee  of 
the  purchasers  at  the  foreclosure  sale,  having  accounted  to 
the  Receivers  for  their  inventoried  value  as  of  October  21, 
1932,  the  date  of  the  sale.  It  appears  that  the  Receivers 
realized  from  these  inventories,  through  “consumption” 
and  sale  during  the  receivership  and  through  ultimate  sale 
to  Washington  Properties,  Inc.,  the  net  sum  of  $10,563.90. 
•  •  • 

452  longer  any  interest  in  keeping  the  property  insured. 
It  would  seem  therefore  that  the  unexpired  value  of 

these  insurance  policies  as  of  October  21,  1932,  is  an  asset 
of  the  general  creditors  of  Washington  Real  Estate  Prop¬ 
erties,  Inc. 

20.  In  accordance  with  these  views,  the  Special  Master 
finds  that  said  “Memo  Account”  of  the  Receivers,  filed 
April  6, 1933,  should  be  restated  with  respect  to  said  Cause 
No.  53,117  and  Cause  No.  53,180,  as  follows: 
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Inventories 

Realized  through  operations  and 
through  private  sale  to  Wash¬ 
ington  Properties,  Inc. 

Proceeds  of  foreclosure  sale  of 
Parcels  11  and  12  to  be  paid  to 
receivers  by  Central  Hanover 
Bank  and  Trust  Company,  Trus¬ 
tee, 

Total  Inventories, 


Unexpired  Fire  Insurance 


Cause  No. 
53,117 


Cause  *fo. 
53,180 


—  $14,476 


00 


4,000 


00 


—  $18,476,100 

Cause  No.  Cause  No. 
53,117  53,18oj 


Premiums  pro-rated  from  July  15, 

1931,  to  October  31,  1932,  *  $20,959.17  — 

Premiums  pro-rated  after  October 
21,  1932,  —  $11,600 


Grand  Total  Memo  Account,  $20,959.17  $30,076. 


21.  The  Special  Master  will  make  further  reports  to  the 
Court  from  time  to  time  upon  the  matters  and  things  |e 
ferred  to  him  in  said  causes. 

22.  The  Special  Master  has  mailed  notices  of  the  filij 
of  this  report  to  all  parties  of  record  in  said  causes  a 
their  attorneys  of  record  and  to  all  persons  and  corpora¬ 
tions  who  have  filed  claims  with  the  Special  Master,  siid 
notices  being  as  follows: 


453 
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51 


51 


□ 

hd 


Order  Confirming  Report  of  Special  Master 

It  appearing  to  the  court  that  A.  Leftwich  Sinclair,  Spe¬ 
cial  Master  appointed  by  the  court  in  the  above  entitled 
causes,  filed  on  November  1,  1933,  a  report  herein,  and  that 
no  exceptions  have  been  taken  or  filed  to  said  report,  ajnd 
more  than  twenty  days  have  elapsed  since  the  filing  there¬ 
of,  it  is  by  the  court  this  7th  day  of  December,  1933, 
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ORDERED  that  the  said  report  be  and  the  same  does 
hereby  stand  confirmed. 

F.  D.  LETTS 
Justice 

454  Defendant's  Exhibit  No.  29 

Filed  January  2,  1934 
Equity  No.  53,117. 

Central  Hanover  Bank  and  Trust  Company,  a  corpora¬ 
tion,  and  Frank  Wolfe,  Trustees,  Plaintiffs , 

vs. 

Wardman  Real  Estate  Properties,  Inc.,  a  corporation, 
and  The  Riggs  National  Bank,  a  corporation,  Trus¬ 
tee,  Defendants. 

Opposition  to  Motion  for  Decree  for  Deficiency  Judgment 

in  Favor  of  the  Trustee. 

Intervenor,  Margaret  Jean  Calvin,  by  her  attorney  ob¬ 
jects  to  the  signing  of  the  proposed  decree  for  deficiency 
judgment  in  favor  of  the  plaintiff-trustee  and  for  grounds 
of  objection  states  as  follows: 

1.  The  court  is  without  jurisdiction  to  enter  a  decree  for 
a  deficiency  while  the  appeal  from  the  decree  approving 
the  sale  of  the  property  is  pending  in  the  Court  of  Appeals, 
as  will  appear  by  reference  to  the  record,  and  it  does  not 
appear  that  the  decree  appealed  from  has  been  affirmed. 

2.  It  does  not  appear  from  the  record  that  the  complain¬ 
ant  would  be  entitled  to  maintain  an  action  at  law  or  suit 
in  equity  for  the  alleged  residue  of  the  debt. 

EDWARD  S.  DUVALL, 

830  Woodward  Building, 
Attorney  for  Margaret  J. 
Calvin,  Intervenor. 

Receipt  of  a  copy  of  the  foregoing  and  the  annexed  memo 
of  Points  and  Authorities  on  this  day  of  , 

is  hereby  acknowledged. 


Attorney  for  Trustee. 


MARGARET  J.  CALVIN  VS.  WASHINGTON  PROPERTIES,  INC.  345 

455  Defendant's  Exhibit  No.  30 

Filed  Dec.  6,  1933 

(Captioned  consolidated  causes) 

Report  of  Trustee  Praying  for  Deficiency  Judgment 

Central  Hanover  Bank  and  Trust  Company,  trustee  ap¬ 
pointed  by  the  Decree  of  Foreclosure  and  Sale  dated  ^nd 
entered  October  14,  1931  (hereinafter  called  the  decree), 
to  make  the  sale  provided  by  the  decree,  does  hereby,  pur¬ 
suant  to  Article  11  of  the  decree,  respectfully  report  and 
show  to  the  Court  as  follows: 

1.  Reference  is  hereby  made  to  the  order  dated  Febru¬ 
ary  20,  1933,  herein,  fixing  the  distributive  share  of  the 
First  &  Refunding  Mortgage  Bonds  of  Wardman  Eleal 
Estate  Properties,  Inc.  (hereinbefore  called  the  bonds), 
and  appurtenant  coupons  which  matured  March  1,  1931, 
in  the  proceeds  of  sale  of  Parcels  1  to  10,  inclusive,  anci  to 
the  reports  of  the  trustee  verified  February  2,  1933,  and 

February  16,  1933,  on  which  said  order  was  made. 

456  Reference  is  also  hereby  made  to  the  order  dated 
August  7,  1933,  herein  fixing  the  distributive  share 

of  the  bonds  and  appurtenant  coupons  which  matured 
March  1,  1931,  in  $150,000  of  receivership  income  for  the 
period  July  14,  1931,  to  October  14,  1932,  and  to  the  report 
of  the  trustee  verified  July  28,  1933,  on  which  said  or^ler 
was  made. 

2.  The  amount  due  and  unpaid  in  respect  of  the  prin¬ 
cipal  of  and  interest  upon  the  bonds,  together  with  in  ter¬ 
est  thereon  from  the  date  of  the  decree  to  November  15, 
1933,  is  as  follows: 

Amount  found  due  by  decree  $11,777,095.17 

Interest  on  said  amount  from  October  14, 

1931,  to  November  15,  1933,  at  61/4%  per 

annum  1,596,941.39 

Total  amount  due  $13,374,03^.56 

Amount  paid  December  28, 

1932  $2,753,997.47 

Paid  August  12,  1933  150,000.00 


$10,470,0^9.09 


Amount  of  deficiency 
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together  with  interest  thereon  from  November  15,  1933,  at 
the  rate  of  6M>%  per  annum. 

Central  Hanover  Bank  and  Trust  Company  and  Frank 
Wolfe,  as  Trustees  under  the  First  &  Refunding  Mortgage 
of  Wardman  Real  Estate  Properties,  Inc.,  dated  as  of  Sep¬ 
tember  1,  1928,  are  therefore  entitled  under  Article  11  of 
the  decree  to  have  judgment  for  the  amount  of  such  defi¬ 
ciency  and  to  have  execution  therefor,  pursuant  to  the  rules 
and  practice  of  this  Court,  against  Wardman  Real  Estate 
Properties,  Inc. 

CENTRAL  HANOVER  BANK  AND 
TRUST  COMPANY 
(Seal)  as  trustee 

By  B  W  READ 
Asst.  Vice-President 

Attest : 

J  W  CORRIGAN 
Assistant  Secretary 

LARKIN,  RATHBONE  &  PERRY 
70  Broadway 
New  York  City,  New  York 
HAMILTON  &  HAMILTON 
Union  Trust  Building 
Washington,  D.  C. 

Solicitors  for  Central  Hanover 
Bank  and  Trust  Company  and 
Frank  Wolfe,  as  Trustees 

JAMES  L.  BANKS,  JR. 

JOHN  J.  HAMILTON 
Of  Counsel 

457  Defendant’s  Exhibit  No.  31 

Endorsed:  Filed  Jan.  12,  1935  Frank  E.  Cunningham, 
Clerk 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America 

To  the  Honorable  the  Justices  of  the  Supreme  Court 
of  the  District  of  Columbia, 

Greeting  : 

Whereas,  lately  in  the  Supreme  Court  of  the  District  of 
Columbia,  before  you,  or  some  of  you,  in  a  cause  between 
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Central  Hanover  Bank  and  Trust  Company,  a  Body  Corpo¬ 
rate,  and  Frank  Wolfe,  Trustees,  Plaintiffs,  and  Wardman 
Real  Estate  Properties,  Inc.,  a  Body  Corporate,  Defendant, 
Equity  No.  53,117,  wherein  certain  orders  and  decrees  were 
entered  by  said  court  as  by  the  inspection  of  the 

458  transcript  of  the  record  of  the  said  Supreme  Court, 
which  was  brought  into  the  United  States  Court  of 

Appeals  for  the  District  of  Columbia  by  virtue  of  an  ap¬ 
peal,  prayed  by  Harold  H.  Shaller.  W.  B.  O’Connell,  Alfred 
C.  Torgeson,  W.  Bissell  Thomas,  Trustee,  whereon  Central 
Hanover  Bank  &  Trust  Co.,  a  Body  Corporate,  and  Frank 
Wolfe,  Trustees;  Leonard  J.  Stanley  et  al.  were  made  :he 
parties  appellee,  agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  fully  and  at  large  appears. 

459  And  Whereas,  in  the  term  of  January  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thirty- 

four  the  said  cause  came  on  to  be  heard  before  the  said 
Court  of  Appeals  on  the  said  transcript  of  record,  and  was 
argued  by  counsel. 

On  Consideration  Whereof,  It  is  now  here  ordered  that 
a  conditional  mandate  issue  to  the  lower  court  to  the  fol¬ 
lowing  effect,  namely: 

That  the  appellants  and  each  of  them  shall  be  entitled  at 
any  time  within  90  days  after  the  date  of  this  order  to  die 
in  the  lower  court  their  written  election  and  consent  to  ac¬ 
cept  an  equal  proportionate  interest  in  the  property,  as 
held  by  the  purchasing  corporation,  with  the  same  rights 
as  if  they  had  joined  in  the  bondholders’  protective  com¬ 
mittee  prior  to  the  date  of  sale;  that  in  the  event  of  sich 
an  election  appellants  would  waive  the  receipt  of  the  cash 
proceeds  awarded  to  them  by  the  order  of  distribution 
made  by  the  lower  court  upon  the  basis  of  the  present  sale ; 
that  this  arrangement  shall  be  without  penalty  or  extra 
charge  upon  any  of  the  appellants;  that  in  the  event  appel¬ 
lants  file  such  an  election  and  the  appellees  refuse  to  accept 
and  consent  to  the  same  the  appellees  shall  file  in  court;  a 
notice  of  such  action  within  60  days  after  the  expiration  of 
the  90  day  period;  and  thereupon  the  lower  court  is  re¬ 
quested  and  directed  to  forward  to  this  court  a  statement 
of  the  proceedings,  if  any,  had  under  this  provisional  man¬ 
date,  in  order  that  we  may  make  a  final  and  conclusive  die- 
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cision  upon  the  present  appeal,  to  be  followed  by  a  final 
mandate  to  the  lower  court. 

September  24,  1934. 

460  Defendant's  Exhibit  No.  32 

Endorsed:  Filed  May  13,  1935  Frank  E.  Cunningham, 
Clerk 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America 

To  the  Honorable  the  Justices  of  the  Supreme  Court 
of  the  District  of  Columbia , 

Greeting  : 

"Whereas,  lately  in  the  Supreme  Court  of  the  District  of 
Columbia,  before  you,  or  some  of  you,  in  a  cause  between 
Central  Hanover  Bank  and  Trust  Company,  a  Body  Cor¬ 
porate,  and  Frank  Wolfe,  Trustees,  Plaintiffs,  and  Ward- 
man  Real  Estate  Properties,  Inc.,  a  Body  Corporate,  De¬ 
fendant,  Equity  No.  53,117,  wherein  certain  orders  and  de¬ 
crees  were  entered  by  said  court  as  by  the  inspection 

461  of  the  transcript  of  the  record  of  the  said  Supreme 
Court,  which  was  brought  into  the  United  States 

Court  of  Appeals  for  the  District  of  Columbia  by  virtue 
of  an  appeal,  prayed  by  Harold  H.  Shaller,  W.  B.  O’Con¬ 
nell,  Alfred  C.  Torgeson,  W.  Bissell  Thomas,  Trustee, 
whereon  Central  Hanover  Bank  &  Trust  Co.,  a  Body  Cor¬ 
porate,  and  Frank  Wolfe,  Trustees;  Leonard  J.  Stanley 
et  al.  were  made  the  parties  appellee,  agreeably  to  the  act 
of  Congress  in  such  case  made  and  provided,  fully  and  at 
large  appears. 

462  And  Whereas,  in  the  term  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thirty- 

four,  the  said  cause  came  on  to  be  heard  before  the  said 
Court  of  Appeals  on  the  said  transcript  of  record,  and  was 
argued  by  counsel. 

On  Consideration  Whereof,  It  is  now  here  ordered  that 
a  conditional  mandate  issue  to  the  lower  court  to  the  fol¬ 
lowing  effect,  namely: 

That  the  appellants  and  each  of  them  shall  be  entitled  at 
any  time  within  90  days  after  the  date  of  this  order  to  file 
in  the  lower  court  their  written  election  and  consent  to  ac- 
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cept  an  equal  proportionate  interest  in  the  property,  as 
held  by  the  purchasing  corporation,  with  the  same  rights 
as  if  they  had  joined  in  the  bondholders’  protective  com¬ 
mittee  prior  to  the  date  of  sale;  that  in  the  event  of  such 
an  election  appellants  would  waive  the  receipt  of  the  rash 
proceeds  awarded  to  them  by  the  order  of  distribution 
made  by  the  lower  court  upon  the  basis  of  the  present  spale ; 
that  this  arrangement  shall  be  without  penalty  or  extra 
charge  upon  any  of  the  appellants;  that  in  the  event  ap¬ 
pellants  file  such  an  election  and  the  appellees  refuse  to 
accept  and  consent  to  the  same  the  appellees  shall  file  in 
court  a  notice  of  such  action  within  60  days  after  the  ex¬ 
piration  of  the  90  day  period;  and  thereupon  the  lower 
court  is  requested  and  directed  to  forward  to  this  court  a 
statement  of  the  proceedings,  if  any,  had  under  this  pro¬ 
visional  mandate,  in  order  that  we  may  make  a  final  and 
conclusive  decision  upon  the  present  appeal,  to  be  follo  wed 
by  a  final  mandate  to  the  lower  court. 

September  24,  1934. 

And  Whereas,  on  the  13th  day  of  May,  A.  D.  1935,  the 
following  final  decree  was  entered : 

In  our  decision  handed  down  September  24,  1934  in  this 
case  we  said:  “That  the  appellants  and  each  of  them  shall 
be  entitled  at  any  time  within  90  davs  after  the  date  of  this 
order  to  file  in  the  lower  court  their  written  election  and 
consent  to  accept  an  equal  proportionate  interest  in  the 
property,  as  held  by  the  purchasing  corporation,  with  the 
same  rights  as  if  they  had  joined  in  the  bondholders'  pro¬ 
tective  committee  prior  to  the  date  of  the  sale;  that  in  event 
of  such  an  election  appellants  would  waive  the  receipt  of 
the  cash  proceeds  awarded  to  them  by  the  order  of  distribu¬ 
tion  made  by  the  lower  court  upon  the  basis  of  the  present 
sale;  that  this  arrangement  shall  be  without  penalty  or 
extra  charge  upon  any  of  the  appellants;  that  in  event  ap¬ 
pellants  file  such  an  election  and  the  appellees  refuse  to 
accept  and  consent  to  the  same  the  appellees  shall  file  in 
court  a  notice  of  such  action  within  60  days  after  the  ex¬ 
piration  of  the  90-day  period;  and  thereupon  the  lGwer 
court  is  requested  and  directed  to  forward  to  this  court  a 
statement  of  the  proceedings,  if  any,  had  under  this  pro¬ 
visional  mandate,  in  order  that  we  may  make  a  final  [and 
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conclusive  decision  upon  the  present  appeal,  to  be  followed 
by  a  final  mandate  to  the  lower  court.” 

It  appears  that  appellant  William  B.  O’Connell  and  ap¬ 
pellant  Harold  H.  Shaller  have  filed  in  the  lower  court  their 
written  election  and  consent  to  accept  a  proportionate  in¬ 
terest  in  the  bondholders’  protective  committee  as  above 
provided  for.  It  appears  that  no  action  in  this  behalf  has 
been  taken  by  the  two  other  appellants,  to  wit,  Alfred  C. 
Torgeson  and  W.  Bissell  Thomas,  the  latter  of  whom  does 
not  appear  from  the  record  to  possess  or  represent  any 
actual  interest  in  the  mortgage  bonds  in  question. 

Inasmuch  as  the  90-day  period  of  election  as  above  pro¬ 
vided  has  expired,  the  court  now  consistently  with  its  for¬ 
mer  opinion  does  herewith  enter  a  final  and  conclusive  de¬ 
cree  affirming  the  decree  of  the  lower  court  with  costs,  and 
that  the  said  Central  Hanover  Bank  &  Trust  Co.,  a  Body 
Corporate,  and  Frank  Wolfe,  Trustees;  Leonard  J.  Stan¬ 
ley  et  al.  recover  against  the  said  W.  Bissell  Thomas,  Al¬ 
fred  C.  Torgeson,  Harold  H.  Shaller  et  al.,  Five  Dollars 
for  their  costs  herein  expended  and  have  execution  there¬ 
for,  and  a  final  mandate  shall  forthwith  issue  to  the  lower 
court  to  this  effect. 

463  You,  therefore,  are  hereby  commanded  that  such 
execution  and  proceedings  be  had  in  said  cause  as 
according  to  right  and  justice  and  the  laws  of  the  United 
States  ought  to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  George  E.  Martin,  Chief  Justice 
of  said  Court  of  Appeals,  the  13th  day  of  May,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thirty-five. 

Costs  of  Central  Hanover  Bank  &  Trust  Co.  &c.  et  al. : 

Clerk  $  Paid 

Attorney  $  5.00 

Printing  Record  $  Paid 


$  5.00 

HENRY  W.  HODGES 
Clerk  of  the  United  States 
Court  of  Appeals  for  the 
District  of  Columbia. 
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Eq  No  53117  United  States  Court  of  Appeals  for  the 
District  of  Columbia  No.  6011,  April  Term,  1935.  W. 
Bissell  Thomas  et  al.,  Appellants,  vs.  Central  Hanover  Bank 
&  Trust  Co.,  a  Body  Corporate,  et  al.  Mandate. 

Endorsed:  Filed  May  13  1935  Frank  E.  Cunningham, 
Clerk. 


464  Defendant's  Exhibit  No.  33 

(Entitled  in  consolidated  causes  Eq.  53,117  and  53,1^0.) 

“Washington,  D.  C.,  | 

Monday,  June  17,  193ft. 

The  hearing  of  the  above  entitled  cause  was  resumed  at 
10:30  o’clock,  A.  M.,  on  the  above  named  date. 

Present: 

Edmund  D.  Campbell,  Esq.,  attorney  for  the  receivers. 
Edward  S.  Duvall,  Esq.,  attorney  for  Margaret  .Jean 
Calvin. 


The  Special  Master:  This  hearing  will  be  adjourned  and 
continued  to  Monday,  July  1,  1935,  at  10:30  o’clock,  A.  M.” 

465  Defendant's  Exhibit  No.  34 

Mr.  Lesh:  •  •  •  The  session  of  July  1,  1935,  which  be¬ 
gins  at  page  526  of  the  same  volume,  I  offer  in  evidence 
as  a  whole  and  call  your  Honor’s  attention  to  the  fact  that 
on  that  day  Judge  Wright’s  allowance  of  fees  as  attorney 
for  the  receivers  defending  against  the  suit  of  Margaret 
Jean  Calvin,  as  it  was  being  maintained  against  the  Ward- 
man  Real  Estate  Properties,  was  under  discussion  be  fore 
the  auditor  as  one  of  the  claims  against  the  estate;  :hat 
Mr.  Duvall  was  present  and  participated  in  the  cross-exam- 
ination  of  Justice  Wright  along  the  lines,  apparently,  of 
attempting  to  show  that  his  efforts  had  not  resulted  in 
conserving  the  estate  and,  therefore  ought  not  to  be  paid 
by  the  estate;  but  my  point  being  that  he  was  appearing 
as  attorney  for  a  claimant  and,  therefore,  interested  in 
holding  down  the  claims  of  other  claimants,  and  I  shbuld 
perhaps  call  your  Honor’s  attention  to  the  fact  that  each 
claimant  was  given  a  right  to  object  to  claims  of  ojher 
claimants. 
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Mr.  Duvall:  Mr.  Lesh,  you  directed  an  inquiry  to  me 
there ;  I  might  say  that  I  was  also  discovering  for  the  first 
time  that  the  receiver  was  intervening  and  that  was  the 
reason  I  appeared  to  cross-examine  Judge  Wright  because 
I  intended  to  oppose  the  claim  of  Judge  Wright  by  reason 
of  the  intervention. 

Mr.  Lesh:  I  thought  you  were  quite  properly  there. 

Mr.  Duvall:  That  was  my  reason  for  cross-examining 
Judge  Wright  primarily. 

466  Mr.  Lesh:  I  call  your  attention  particularly  to 
this  entire  session,  part  of  Defendant’s  Exhibit  34, 

page  572,  where  the  following  occurred: 

Mr.  Peyser:  I  want  to  state  that  I  learn  Mr.  Duvall’s 
account  is  tied  up.  I  think  we  should  agree  now,  as  the 
Auditor  has  found  for  Miss  Calvin,  to  a  certain  amount 
being  allowed.  I  suggest  that  a  rule  to  show  cause  be  is¬ 
sued  against  the  receivers  why  he  should  not  be  paid  for 
the  consultation  with  the  Auditor. 

Mr.  Obear:  Mr.  Duvall  is  certainly  entitled  to  some¬ 
thing.  Why  should  not  the  Auditor’s  charge  be  charged 
against  what  he  is  to  receive  in  that  case. 

Mr.  Duvall:  That  will  be  satisfactory  to  me,  but  the 
suggestion  offered  by  Colonel  Peyser  will  be  a  fair  one 
and  should  be  adopted.  If  the  Auditor’s  finding  should  be 
conceded  by  the  receivers,  for  the  purpose  of  closing  this 
estate,  it  would  not  amount  to  $3,500.00  or  $4,000.00  at 
the  most. 

The  Special  Master:  I  think  this  should  be  put  dowm 
for  another  day.  We  have  not  given  any  consideration  to 
Mr.  Duvall’s  claim.  That  report  will  not  have  any  effect 
until  it  is  filed.  In  the  meantime,  you  can  make  some  stip¬ 
ulation. 

Mr.  Lesh:  There  has  been  an  extraordinary  proposition 
made  about  Mr.  Duvall’s  claim,  and  I  do  not  think  we 
should  take  any  steps  at  this  time  without  Judge  Wright’s 
approval.  I  do  not  w^ant  any  agreement  arrived  at  as  to 
what  Mr.  Duvall  shall  be  allowed  without  Judge  Wright’s 
approval. 

Mr.  Peyser:  There  is  an  account  stated.  It  has  to  be 
ratified  by  the  Court  after  ten  days’  notice.  I  say, 

467  whatever  that  allowance  is,  Judge  Wright  said  he 
could  not  go  any  further  in  the  case. 
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I 

Mr.  Lesh:  He  said  there  was  an  item  which  he  wished 
to  call  to  the  Court’s  attention.  If  an  agreement  can  j  be 
arrived  at  by  which  that  total  will  be  diminished,  we  might 
assume  we  would  have  his  consent.  Representing  a  large 
creditor,  I  do  not  want  to  acquiesce  in  any  short  cut. 

The  Special  Master:  It  ought  to  be  put  down  for  an¬ 
other  day.  My  report  should  be  filed  and  acted  upon  be¬ 
fore  this  case  ends.  I  cannot  file  that  report  until  the  :?ee 
is  paid,  or  some  arrangements  made. 

Mr.  Lesh:  Judge  Wright  said  he  would  not  advise  :he 
receivers  to  pay  that  fee. 

Mr.  Duvall:  I  only  called  one  witness;  the  rest  of  it  was 
the  expense  run  up  by  Judge  Wright. 

Mr.  Lesh:  All  I  object  to  is  there  should  not  be  a  quick 
agreement. 

*  •  • 


Mr.  Lesh:  This  is  the  session  of  Julv  1,  1935: 

“Mr.  Duvall:  You — ’’  addressing  Judge  Wright — “You 


have  received  one  allowance  from  the  receivers  two  years 
ago. 

“Judge  Wright:  That  has  nothing  to  do  with  this  case. 
That  is  in  a  different  case  altogether;  it  was  in  the  fore¬ 
closure  case. 

“Mr.  Duvall:  And  with  regard  to  the  unmortgaged  as¬ 


sets,  will  you  state  in  what  way  you  helped  to  conserve  or 
add  to  those  assets  in  the  Calvin  Case? 

“Judge  Wright:  I  haven’t  tried  to  figure  it  out. 

“Mr.  Duvall:  The  only  way  you  could  have  aided 
468  in  conserving  the  assets  would  have  been  to  keep 
this  claim  down  ■which,  proving  a  credit  of  $137,000, 
if  you  are  wrong,  then  you  have  not  preserved  this  fund. 


“Judge  Wright :  Perhaps  not.” 

469  Defendant’s  Exhibit  No.  35 

Mr.  Lesh:  In  Defendants’  Exhibit  No.  35,  which  was 
the  session  of  July  19,  1935,  Mr.  Duvall  present — I  said 
Mr.  Duvall  present;  I  had  forgotten  to  call  your  Honor’s 
attention,  and  in  order  that  it  might  be  included  in  that 
exhibit,  the  opening  page  of  the  hearing  which  marks  the 
appearances  of  Friday,  July  19,  1935,  which  were : 

Hugh  Obear,  Esquire; 

Paul  Lesh,  attorney  for  the  bondholders; 
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Edmund  D.  Campbell,  Esquire,  attorney  for  Julius  I. 
Peyser  and  Joseph  P.  Tumulty,  Receivers  herein. 

Edward  S.  Duvall,  attorney  for  Margaret  Jean  Calvin. 

Julius  I.  Peyser,  one  of  the  receivers. 

At  pages  578  and  579  I  wish  to  call  your  Honor’s  atten¬ 
tion  to  the  following  language: 

“Mr.  Campbell:  If  the  Special  Master  please,  I  wish  to 
present  to  your  Honor  a  memorandum  as  to  each  and  every 
claim  which  has  been  offered  before  your  Honor  express¬ 
ing  certain  views  with  respect  to  their  allowance  or  dis¬ 
allowance.  I  should  invite  attention  in  the  presentation  of 
this  memorandum  to  the  following  note  which  appears  on 
page  47 : 

“‘Note:  The  foregoing  memorandum  expresses  the 
views  both  of  Julius  I.  Peyser  and  Joseph  B.  Tumulty,  re¬ 
ceivers,  as  to  the  matters  expressed  therein,  with  the  fol¬ 
lowing  exceptions:  (a)  in  so  far  as  he  is  concerned  Mr. 

Peyser  desires  neither  to  recommend  the  allowance 
470  nor  disallowance  of  the  claims  of  the  Security  Sav¬ 
ings  and  Commercial  Bank,  Walter  M.  Ballard  Com¬ 
pany,  E.  S.  Paston  and  Company,  and  the  trustees  in  bank¬ 
ruptcy  of  Swartzell,  Rheem,  and  Hensey;  (b)  Mr.  Peyser 
reserved  the  right  to  oppose  the  allowance  of  the  claims  of 
Washington  Properties,  Inc.,  Central  Hanover  Bank  and 
Trust  Company,  trustee,  as  to  the  claims  mentioned  in  sub- 
paragraphs  (a)  and  (b)  supra.’ 

“The  views  expressed  in  this  memorandum  are,  there¬ 
fore,  to  be  considered  only  as  views  of  Mr.  Tumulty  and 
of  the  undersigned  counsel. 

“As  to  all  other  claims,  this  memorandum  expresses  the 
views  of  both  receivers.” 

On  the  same  page  of  the  session,  579,  this  further  ex¬ 
tract  : 

“Mr.  Campbell:  The  statement  in  the  memorandum  is 
that  Mr.  Peyser  reserves  the  right  to  oppose  the  allowance 
of  the  claims  of  Washington  Properties,  Inc.,  and  Central 
Hanover  Bank  and  Trust  Company? 

“Mr.  Peyser:  I  oppose  those  two  claims;  the  other  two 
claims  I  have  no  objection  to.” 
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Mr.  Lesh:  *  *  *  I  offer  the  session  of  July  19,  before 
the  Special  Master  which  begins  on  page  576,  as  Defen¬ 
dant’s  Exhibit  35. 

I  direct  your  Honor’s  attention  to  page  585,  where  Mr. 
Duvall  directed  a  question  to  me: 

“May  I  ask  one  question  as  to  the  claim  you  represent? 
When  was  the  note  or  notes  assigned,  if  you  recall? 

471  “Answer:  It  was  assigned  after  the  incorpora¬ 
tion  of  Washington  Properties — I  should  say  in  the 

fall  of  1932,  when  the  reorganization  was  being  completed. 

“Question:  I  suppose  the  consideration  was  shown? 

“Answer:  Yes.  If  it  is  not  shown,  I  do  not  mind  sup¬ 
plementing  it,  for  your  information.  The  consideration 
was  the  issuance  of  securities  of  Washington  Properties 
to  the  former  owners  of  the  note. 

“Mr.  Duvall:  That  saves  me  a  lot  of  trouble.’’ 

Mr.  Duvall:  Evidently  I  was  investigating  it.  What 
was  that  date,  Mr.  Lesh? 

472  Defendant’s  Exhibit  No.  36 

Counsel  for  Washington  Properties  thereupon  offer  as 
Defendant’s  Exhibit  36  the  following  from  the  session  of 
August  5,  1935  before  the  Special  Master  in  the  matter  of 
the  consolidated  causes,  viz: 

“Mr.  Duvall:  With  regard  to  the  claim  of  Margaret 
Jean  Calvin,  in  pursuance  of  the  stipulation  entered  on  the 
record  bv  the  receivers  and  their  counsel,  I  wish  to  fbr- 
mally  introduce  in  evidence  the  report  of  the  Auditor  in 
equity  cause  No.  51,662,  which  was  filed  on  July  19,  19$5. 
I  also  wish  to  introduce  in  evidence  the  order  of  Justice 
Luhring  of  July  30th,  confirming  that  report.”  *  *  * 

“Mr.  Duvall:  I  also  wish  to  offer  in  evidence,  to  prove 
the  claim  the  interlocutory  decree  of  June  1,  1933,  entered 
in  that  equity  cause.  I  wish  to  make  this  reference  to  the 
Auditor’s  report;  I  particularly  refer  to  the  finding  of  the 
Auditor  in  regard  to  the  liability  of  the  Company  in  Ward- 
man  Real  Estate  Properties,  and  the  finding  of  the  Audi¬ 
tor  set  forth  in  Schedule  ‘A’  with  regard  to  the  fair  market 
value  of  the  equitv  of  Margaret  Jean  Calvin  in  the  prop¬ 
erty— $206,560.60.”  •  •  • 

The  Special  Master:  Do  you  understand  you  are  (in- 
titled  to  the  allowance  of  that  amount,  with  interest,  j  in 
this  proceeding? 
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Mr.  Duvall:  Under  the  stipulation,  the  Special  Master 
is  authorized  to  allow  that  amount  in  the  receivership  case. 

Mr.  Campbell:  Mr.  Duvall  has  obtained  leave,  from 
time  to  time,  to  submit  the  claim.  In  our  mind,  it  would 
be  futile  to  require  Mr.  Duvall — this  matter  having  been 
adjudicated  in  another  cause — to  re-open  the  entire  case 
before  the  Special  Master,  and  I  think  the  order  of  con¬ 
firmation  of  the  report  will  take  in  every  form  of  testi¬ 
mony. 

473  Mr.  Duvall :  The  finding  was,  under  the  order  of 
reference,  to  be  divided  into  two  parts.  One  ■was  an 

accounting  of  the  rents  and  profits ;  the  other  was  to  ascer¬ 
tain  the  fair  value  of  the  plaintiff’s  equity  in  the  real  and 
personal  property  on  August  16,  1928,  -which  your  Honor 
has  done.  That  constitutes  the  amount  of  the  claim  against 
the  defendant.  The  Court,  in  the  same  order,  adjudicated 
her  right  to  interest  on  whatever  value  was  ascertained  to 
be  the  fair  value  of  the  equity  in  the  real  and  personal 
property  from  August  16,  1928,  when  unlawful  conversion 
took  place.  That  was  the  effect  of  Justice  Bailey’s  deci¬ 
sion — that  as  to  the  equity  in  the  real  and  personal  prop¬ 
erty,  she  -was  to  have  interest  from  August  16,  1928. 

Mr.  Peyser:  I  submit  the  papers  to  the  Court. 

Mr.  Duvall:  As  I  understand  the  purpose  and  effect  of 
the  stipulation,  the  Auditor  in  our  case  having  ascertained 
the  figures,  it  will  be  unnecessary  to  ask  the  Special  Master 
to  go  over  the  same  work  again,  therefore  we  are  willing 
to  have  the  Special  Master  accept  his  finding. 

Mr.  Campbell:  We  submit  the  report  to  the  Special 
Master. 

474  Defendant’s  Exhibit  No.  37 

Equity  No.  51,662. 

Margaret  Jean  Calvin,  Plaintiff , 
vs. 

Harry  Wardman,  et  al.,  Defendants. 

Order  Confirming  Report  of  Auditor 

This  cause  came  on  for  hearing  on  the  motion  of  plaintiff 
to  confirm  the  report  of  the  Auditor  under  the  order  of 
reference  made  in  the  above-entitled  cause  on  June  1,  1933, 
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which  was  filed  with  the  Clerk  of  the  Court  on  the  19th  day 
of  July,  1935,  and  it  appearing  to  the  court  that  no  excep¬ 
tions  to  said  report  have  been  filed  and  that  the  time  for 
filing  exceptions  has  expired,  thereupon,  upon  considera¬ 
tion  thereof,  it  is  by  the  court  on  this  30th  day  of  J^ily, 
1935,  adjudged  and  ordered,  that  said  report  of  the  Audi¬ 
tor  be,  and  the  same  hereby  is,  confirmed. 

By  the  Court: 

O.  R.  LUHRING 
Justice. 

475  Defendant's  Exhibit  No.  39 
Report  of  Receivers  as  to  Sale  of  Assets 

Come  now  Julius  I.  Peyser  and  Joseph  P.  Tumulty,  re¬ 
ceivers  herein,  and  respectfully  represent  and  show  unto 
the  Court  as  follows : 

1.  Heretofore  on  the  15th  day  of  November,  1935,  this 
court  entered  an  order  authorizing  your  receivers  to  dffer 
for  public  sale  in  seven  separate  units  certain  assets  held 
by  your  receivers,  as  in  said  order  more  particularly  set 
forth.  By  said  order  the  court  also  appointed  John  Poole, 
Vernon  G.  Owen  and  Mark  McK.  Sloan,  as  appraisers,  to 

value  said  assets  to  be  sold,  and  provided  that  sales 

476  of  said  assets  should  not  be  until  after  the  filing  by 
the  appraisers  of  their  report  herein. 

2.  The  said  John  Poole,  Vernon  G.  Owen  and  Mark  McK. 
Sloan  filed  their  report  as  appraisers  herein  on  the  $3rd 
day  of  December,  1935,  and  reference  to  said  repor|t  is 
herebv  made. 

w 

3.  Pursuant  to  the  above  mentioned  order  of  court,  your 
receivers  caused  the  assets  referred  to  therein  to  be  offered 
for  sale  in  seven  separate  units  and  advertisement  of  ^aid 
sale  inserted  in  the  Washington  Law  Reporter  and  in  the 
Evening  Star,  a  newspaper  published  in  Washington,  D.  C., 
as  appears  from  affidavits  showing  publication  of  said  no¬ 
tices  hereto  annexed  and  marked  Exhibits  “A”  and  “B” 
respectively,  to  this  report. 

4.  Prior  to  January  23,  1936,  and  during  the  period  when 
said  advertisement  was  running,  counsel  for  your  receivers 
had  a  number  of  requests  for  detailed  information  respect- 
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ing  the  items  offered  for  sale,  said  requests  coming  from 
persons  who  stated  they  were  interested  in  making  bids  for 
said  assets.  In  each  case  counsel  for  your  receivers  fur¬ 
nished  the  detailed  information  requested. 

5.  On  January  23,  1936,  at  the  time  and  place  appointed 
for  said  sales,  the  aforesaid  assets  were  separately  cried 
for  public  sale  by  Adam  A.  Weschler,  auctioneer.  Your 
receiver,  Julius  I.  Peyser,  and  counsel  for  the  receivers 
were  personally  present  at  said  sales.  The  weather  was 
clear,  but  very  cold.  There  were  approximately  twenty- 
five  persons  in  attendance.  On  the  sale  of  each  unit  except 
Unit  No.  4,  there  were  at  least  two  competitive  bids;  and 
on  the  sale  of  Unit  No.  6  (the  note  secured  by  chattel  deed 
of  trust  on  furniture  and  furnishings  in  the  Hay-Adams 
House)  there  was  spirited  bidding  by  four  separate  bid¬ 
ders  at  prices  starting  at  $5,000  and  ending  at  $16,100,  the 

highest  bid  offered  for  said  Unit.  All  of  the  units 
477  cried  were  sold  to  the  highest  bidder,  subject,  how¬ 
ever,  to  confirmation  by  the  court  after  Order  Nisi. 
Attached  hereto,  marked  Exhibit  “C”  and  prayed  to  be 
read  and  taken  as  a  part  of  this  report,  is  a  letter  from  the 
auctioneer  to  counsel  for  your  receivers  setting  out  the 
range  of  competitive  bids  for  the  respective  units  offered 
for  sale  by  your  receivers. 

6.  Within  one  hour  prior  to  the  offering  for  sale  of  Unit 
No.  6,  counsel  for  your  receivers  were  served  with  a  paper 
filed  in  these  causes  by  Walter  M.  Ballard  Company  pray¬ 
ing  for  an  injunction  against  the  sale  of  said  Unit.  No  re¬ 
straining  order  against  said  sale  was  sought  by  said  Walter 
M.  Ballard  prior  to  said  sale,  and  in  view  of  the  fact  that 
there  were  a  number  of  bidders  on  hand  to  bid  for  Unit 
No.  6  at  said  sale,  your  receivers  deemed  it  their  duty  to 
hold  said  sale  despite  the  filing  of  said  petition.  Walter  M. 
Ballard  and  his  counsel  were  personally  present  at  said 
sale. 

7.  There  is  filed  herewith,  marked  Exhibit  “D”  and 
prayed  to  be  read  and  taken  as  a  part  hereof,  the  report  of 
the  auctioneer  showing  the  purchasers  at  each  of  said  sales 
and  the  deposits  made  thereon,  which  deposits  were  paid 
to  your  receivers.  Following  is  a  list  of  the  units  offered 
for  sale,  the  appraised  value  thereof,  and  the  prices  at 
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which  they  were  “knocked  down”  to  the  respective  pur¬ 
chasers  : 

478  (a)  In  Equity  Cause  No.  53,117 : 

Unit  l.  Claim  to  moneys  on  deposit  in  the  Dis¬ 
trict  National  Bank  of  Washington,  amounting  to  810,- 
166.51.  Appraised  at  $6,099.90.  Sold  to  Cohen  Broilers 
for  $500.00. 

Unit  2.  Claim  to  moneys  on  deposit  in  Federal-Amer- 
ican  National  Bank  &  Trust  Company,  amounting  to  823,- 
244.54.  Appraised  at  $6,973.35.  Sold  to  Cohen  Brothers 
for  $1,100.00. 

Unit  3.  Guest  and  miscellaneous  accounts  receivable  of 
the  Receivers,  amounting  to  $22,641.05.  (Reduced  by  col¬ 
lections  prior  to  time  of  sale,  to  $19,594.77)  Appraised  at 
$1,027.99.  Sold  to  Cohen  Brothers  for  $200.00. 

(b)  In  Equity  Cause  No.  53,180: 

Unit  4.  Account  of  Wardman  Realty  &  Construction 
Company.  Appraised  at  $1.00.  Sold  to  Washington  Prop¬ 
erties,  Inc.,  for  $25.00. 

Unit  5.  Miscellaneous  accounts  receivable,  amounting  to 
$69,679.07.  (Reduced  by  collections  prior  to  time  of 
to  $68,849.01.)  Appraised  at  $990.50.  Sold  to  Cohen  B] 
ers  for  $210.00. 

479  Unit  6.  Lien  of  Receivers  represented  by 
secured  by  chattel  deed  of  trust  on  furniture 


sale, 

roth- 

note 

and 


equipment  in  Hav-Adams  House,  Washington,  D.  C.  Ap¬ 
praised  at  $17,600.00.  Sold  to  Howard  W.  Phillips  for 
$16,100. 

Unit  7.  Claims  of  Receivers  to  deposits  in  Commercial 
National  Bank,  District  National  Bank  and  Pederal-Amer- 
ican  National  Bank  &  Trust  Company,  all  of  Washington, 
D.  C.,  amounting  to  $555.12.  Appraised  at  $277.34.  Sold  to 
Cohen  Brothers  for  $60.00. 

8.  While  in  each  instance  the  amount  realized  from  the 
sales  was  less  than  the  appraised  value  of  the  units  sold, 
your  receivers  are  of  the  opinion  that  the  amounts  pai<jl  for 
Units  Nos.  3,  4,  5,  and  6  are  probably  as  high  as  can  be 
realized  from  any  sale  of  these  units,  and  recommeijcl  to 
the  court  that  an  Order  Nisi  be  entered  on  said  sales.  JIow'- 
ever,  as  to  the  sales  of  the  assets  of  your  receivers  repre¬ 
sented  by  claims  in  closed  banks  (Units  Nos.  1,  2  anji  7), 
your  receivers  are  of  the  opinion  that  the  amounts  paijl  for 
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these  assets  are  wholly  inadequate,  that  the  sales  of  these 
units  should  be  forthwith  disaffirmed  by  the  court,  and  that 
your  receivers  should  be  given  further  instructions  wdth 
respect  thereto. 

9.  Your  receivers,  in  making  said  sales  have  complied 
with  the  provisions  of  the  Act  of  Congress  approved  April 
24,  1935,  relating  to  the  manner  in  which  property 
480  shall  be  sold  under  orders  and  decrees  of  United 
States  courts. 

WHEREFORE,  THE  PREMISES  CONSIDERED,  your 
receivers  pray  that  the  court  may  take  such  action  with 
respect  to  the  recommendations  embodied  in  this  report  as 
to  it  may  seem  meet  and  proper. 

JULIUS  I  PEYSER 

JOSEPH  P  TUMULTY 
Receivers 

DOUGLAS,  OBEAR,  MORGAN  &  CAMPBELL 
By  EDMUND  D.  CAMPBELL 

822  Southern  Building 
Attorneys  for  Receivers. 

District  of  Columbia,  ss: 

I,  Julius  I.  Peyser,  do  solemnly  swear  that  I  have  read 
the  foregoing  and  annexed  report  by  me  subscribed  and 
know  the  contents  thereof,  and  that  the  matters  and  things 
therein  stated  are  true  to  the  best  of  ray  knowledge,  infor¬ 
mation  and  belief. 

JULIUS  I  PEYSER 

Subscribed  and  sworn  to  before  me  this  21st  day  of  Jan¬ 
uary,  1936. 

GERTRUDE  ELLIS 
Notary  Public,  V.  C. 

482  Defendant’ s  Exhibit  No.  40 

Supplemental  Report  of  Receivers  as  to  Sale  of  Assets 

Come  now  Julius  I.  Peyser  and  Joseph  P.  Tumulty,  re¬ 
ceivers  herein,  and  respectfully  represent  and  show  unto 
the  Court  as  follows : 


MARGARET  J.  CAJ.VIN  VS.  WASHINGTON  PROPERTIES,  INC-  361 

1.  On  January  31,  1936,  your  receivers  filed  their  report 
as  to  sale  of  certain  assets  and  presented  said  report  to 
the  Court.  Reference  to  said  report  is  hereby  made.  "Sour 
receivers  by  said  report  recommended  to  the  court  the  dis¬ 
affirmance  of  sales  theretofore  made  by  them  of  Units  1, 
2  and  7,  referred  to  in  said  report,  and  the  issuance  bv  the 
court  of  an  order  nisi  on  the  sales  of  Units  3,  4,  5  and  6, 
referred  to  therein. 

483  2.  Upon  the  presentation  of  said  report  to  the 
Court,  the  Court  indicated  that,  as  recommended  by 

the  receivers,  it  would  disaffirm  the  sales  of  said  Units  1, 
2  and  7.  Thereupon,  Washington  Properties,  Inc.,  on?  of 
the  bidders  for  said  units,  stated  to  the  Court,  through  its 
counsel,  that  it  would  bid  $2,000  for  Unit  1,  $2,000  for  Unit 
2,  and  $100  for  Unit  7.  Upon  request  of  counsel  for  Cchen 
Brothers,  to  whom  said  Units  1,  2  and  7  had  been  knocked 
down  at  said  sale,  the  Court  deferred  final  decision  of  the 
matter  to  permit  Cohen  Brothers  to  determine  whether  or 
not  it  would  make  a  higher  bid  for  said  units. 

3.  Since  said  report  was  presented,  your  receivers  have 
received  from  Cohen  Brothers  a  higher  bid  for  said  Units 
1,  2  and  7  than  the  bid  made  in  open  court  by  Washington 
Properties,  Inc.,  and  have  been  advised  by  Washington 
Properties,  Inc.,  that  it  was  unwilling  further  to  increase 
its  bid  for  said  units.  The  last  bid  of  Cohen  Brothers!  for 
said  Units  1,  2  and  7  is  in  the  amount  of  $2,025.00  for  Unit 
1;  $2,025.00  for  Unit  2;  and  $110.00  for  Unit  7.  The  offer 
of  said  Cohen  Brothers  is  in  writing,  addressed  to  your 
receivers,  and  a  copy  is  annexed  to  this  report,  marked 
Exhibit  “A”,  and  is  prayed  to  be  read  and  taken  as  a  part 
hereof. 

4.  Your  receivers  have  been  unable  to  obtain  any  b4tter 
offer  for  the  disposition  and  sale  of  said  Units  1,  2  arid  7, 
respectively,  than  the  offer  submitted  by  Cohen  Brothers 
for  said  units  as  herein  referred  to;  and  your  receivers 
recommend  to  the  Court  that  an  order  nisi  be  issued  jan  a 
sale  to  Cohen  Brothers  of  Units  1,  2  and  7,  respectively,  at 
the  increased  prices  offered  for  said  units  by  Cohen  Broth¬ 
ers,  as  set  out  in  this  report. 

484  WHEREFORE,  THE  PREMISES  CONSID¬ 
ERED,  your  receivers  pray  that  the  Court  may  [take 
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such  action  with  respect  to  the  recommendations  embodied 
in  this  report  as  to  it  may  seem  meet  and  proper. 

JOSEPH  P  TUMULTY 
JULIUS  I  PEYSER 
Receivers 

DOUGLAS,  OBEAR,  MORGAN  &  CAMPBELL 
By  EDMUND  D.  CAMPBELL 
822  Southern  Building, 

Attorneys  for  Receivers 

District  of  Columbia,  ss: 

I,  Julius  I.  Peyser,  do  solemnly  swear  that  I  have  read 
the  foregoing  and  annexed  report  by  me  subscribed  and 
know  the  contents  thereof,  and  that  the  matters  and  things 
therein  stated  are  true  to  the  best  of  my  knowledge,  infor¬ 
mation  and  belief. 

JULIUS  I  PEYSER 

Subscribed  and  sworn  to  before  me  this  5th  day  of  Febru¬ 
ary,  1936. 

GERTRUDE  ELLIS 
Notary  Public ,  D.  C. 

485  Exhibit  “A” 

Washington,  D.  C. 
February  1,  1936 

Julius  I.  Peyser  and  Joseph  P.  Tumulty, 

Receivers  in  Equity  Causes  53117  -  53180. 

Supreme  Court  of  the  District  of  Columbia 
Washington,  D.  C. 

Dear  Sirs : 

Reference  is  herebv  made  to  the  bids,  which  the  under- 
signed  have  heretofore  made  on  January  23,  1936,  for  the 
purchase,  at  public  auction,  of  units  1,  2  and  7,  advertised 
by  you  for  public  sale  on  said  date. 

Having  been  advised  that  you  are  of  the  opinion  that  the 
prices  offered  by  us  for  said  respective  units  were  inade¬ 
quate,  and  that  you  would  recommend  the  disaffirmance  of 
sales  of  said  units  by  the  Court,  and  the  Court  having  indi¬ 
cated  that  it  would  not  affirm  said  sales  for  the  prices  here- 
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tofore  bid 
said  units 


bid  by  us,  we  hereby  raise  our  respective  bids  for 
its  1,  2  and  7  to  the  following  figures : 


For  unit  1 
For  unit  2 
For  unit  7 


$2,025.00 
$2,025.00 
$  110.00 


It  is  understood  that  you  will  report  these  increased 
offers  to  the  Court  for  such  action  thereon  as  the  Court 
may  deem  proper,  and  that  the  Court  shall  consider  said 
offers  instead  of  the  original  bids  made  by  us  for  said  units. 

Verv  trulv  vours, 


486 


(sgd)  COHEN  BROS. 
By  BEN  COHEN 

Defendant's  Exhibit  No.  41. 

Order  Nisi 


Julius  I.  Peyser  and  Joseph  P.  Tumulty,  receivers,!  hav¬ 
ing  reported  sales  of  certain  assets  in  the  receivership  es¬ 
tates  in  the  above  entitled  causes,  as  follows: 

(a)  In  Equity  Cause  No.  53,117 

Unit  1.  Claim  to  moneys  on  deposit  in  the  District  Na¬ 
tional  Bank  of  Washington,  amounting  to  $10,166.51  i  sold 
to  Cohen  Brothers  for  $2,025.00. 

487  Unit  2.  Claim  to  moneys  on  deposit  in  Fecleral- 
American  National  Bank  &  Trust  Company,  amount¬ 
ing  to  $23,244.54;  sold  to  Cohen  Brothers  for  $2,025.00. 

Unit  3.  Guest  and  miscellaneous  accounts  receivable  of 
the  Receivers,  amounting  to  $22,641.05.  (Reduced  by  col¬ 
lections  prior  to  time  of  sale,  to  $19,594.77) ;  sold  to  Cohen 
Brothers  for  $200.00. 

(b)  In  Equity  Cause  No.  53,180: 

Unit  4.  Account  of  Wardman  Realty  &  Construction 
Company;  sold  to  Washington  Properties,  Inc.  for  $25.00. 

Unit  5.  Miscellaneous  accounts  receivable,  amounting  to 
$69,679.07.  (Reduced  by  collections  prior  to  time  of  sale, 
to  $68,849.01);  sold  to  Cohen  Brothers  for  $210.00. 

Unit  6.  Lien  of  Receivers  represented  by  note  secured 
by  chattel  deed  of  trust  on  furniture  and  equipment  in  |Hay- 
Adams  House,  Washington,  D.  C. ;  sold  to  Howard  W.  [Phil¬ 
lips  for  $16,100. 
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Unit  7.  Claims  of  Receivers  to  deposits  in  Commercial 
National  Bank,  District  National  Bank  and  Federal-Amer- 
ican  National  Bank  &  Trust  Company,  all  of  Washington, 
D.  C.,  amounting  to  $555.12;  sold  to  Cohen  Brothers  for 
$110.00. 

488  it  is  this  14th  day  of  February,  1936, 

ORDERED,  that  said  sales  and  each  of  them  be 

ratified  and  confirmed  by  the  Court  unless  cause  to  the  con¬ 
trary  be  shown  before  the  16th  day  of  March,  1936,  pro¬ 
vided  that  a  copy  of  this  order  be  published  in  each  of  three 
successive  issues  of  the  Washington  Law  Reporter  and 
once  a  week  for  three  successive  weeks  in  the  Evening  Star 
Newspaper,  prior  to  the  expiration  of  said  period. 

ADKINS 

Justice 

489  Defendant’s  Exhibit  No.  42 

(Following  three  orders  captioned  consolidated  causes) 

Order  Confirming  Sale  of  Units  Nos.  1,  2,  3,  5  and  7,  Sold 

by  the  Receivers 

This  cause  came  on  to  be  heard  upon  the  report  of  Julius 
I.  Peyser  and  Joseph  P.  Tumulty,  receivers,  filed  herein 
on  the  17th  day  of  March,  1936,  referring  to  order  nisi 
heretofore  entered  by  the  court  and  submitting  upset  bids 
for  Units  Nos.  1,  2,  3,  5  and  7  mentioned  in  said  order  nisi, 
said  upset  bids  having  been  made  by  the  International 
Bank;  and  the  International  Bank  having  raised  its  bid 
for  Unit  No.  2  in  open  court  to  the  sum  of  $3,500.00;  and 
thereupon  Cohen  Bros.,  successful  bidders  at  the  auction 
sale  of  said  units,  in  open  court  having  raised  their 

490  bids  for  said  units  to  the  aggregate  sum  of  $6300, 
made  up  as  follows,  to-wit:  Unit  No.  1,  $2,550.00; 

Unit  No.  2,  $3,145.00;  Unit  No.  3,  $225.00;  Unit  No.  5, 
$250.00;  and  Unit  No.  7,  $130.00;  and  said  bids  having  been 
duly  considered  by  the  court,  it  is  by  the  court  this  20th 
day  of  March,  1936, 

ORDERED  that  the  sales  of  Units  Nos.  1,  2,  3,  5  and  7, 
referred  to  in  said  order  nisi,  to  Cohen  Bros.,  be  and  said 
sales  are  hereby  ratified  and  confirmed,  subject,  however, 
to  the  payment  by  said  Cohen  Bros,  of  the  increased  prices 
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for  said  units  bid  by  said  Cohen  Bros,  therefor  in  open 
court,  said  sale  prices,  as  increased,  being  as  follows:  Unit 
No.  1,  $2,550.00;  Unit  No.  2,  $3, 145.00;  Unit  No.  3,  $225.00; 
Unit  No.  5,  $250.00  and  Unit  No.  7,  $130.00;  and  said  re¬ 
ceivers  be  and  they  are  hereby  authorized  to  execute  proper 
instruments  of  assignment  for  said  Units  upon  payment 
of  the  purchase  price. 

JESSE  C  ADKINS 
Justice 

491  Order  Confirming  Sale  of  Unit  No.  4  Sold  by 

the  Receivers 

Julius  I.  Peyser  and  Joseph  P.  Tumulty,  receivers  here¬ 
in,  having  heretofore  reported  the  sale  in  Equity  Cause 
No.  53180  of  the  following  asset  of  the  receivership  esi  ate, 
to-wit,  Unit  No.  4,  open  account  receivable  against  Ward- 
man  Realty  &  Construction  Company,  sold  to  Washinjrton 
Properties,  Inc.,  for  $25.00;  and  order  nisi  entered  on  Said 
sale  and  duly  published,  providing  that  said  sale  be  rati¬ 
fied  and  confirmed  by  the  court  unless  cause  to  the  contrary 
be  shown  before  the  16th  day  of  March,  1936,  and  it  ap¬ 
pearing  that  no  objections  have  been  made  to  the  confir¬ 
mation  of  said  sale,  it  is  bv  the  court  this  20th  dav  of  March, 
1936, 

492  ORDERED,  that  the  sale  bv  Julius  I.  Pevser  and 
Joseph  P.  Tumulty,  receivers  in  Equity  Cause  No. 

53,180  of  said  open  account  against  Wardman  Realtjy  & 
Construction  Company  (Unit  No.  4)  be  and  said  sale  is 
herebv  finallv  ratified  and  confirmed;  and  said  receivers 
are  authorized  to  execute  due  assignment  of  said  account 
to  the  purchaser  upon  payment  of  the  purchase  price. 

JESSE  C  ADKINS 
Justice 

493  Order  Confirming  Sale  of  Unit  6  Sold  by  the 

Receivers 

Julius  I.  Peyser  and  Joseph  P.  Tumulty,  receivers  here¬ 
in,  having  heretofore  reported  the  sale  of  the  following 
asset  in  the  receivership  estate  in  Equity  Cause  No.  53180, 
to-wit:  Unit  6,  lien  of  receivers  represented  by  note  se¬ 
cured  by  chattel  deed  of  trust  on  furniture  and  equipment 
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in  Hay- Adams  House,  Washington,  D.  C.,  sold  to  Howard 
W.  Phillips  for  $16,100.00;  and  order  nisi  having  been 
entered  on  said  sale  and  duly  published,  providing  that 
said  sale  be  ratified  and  confirmed  by  the  Court  unless 
cause  to  the  contrary  be  shown  before  the  16th  day  of 
March,  1936,  and  due  publication  having  been  had  on  said 
order  nisi;  and  upon  consideration  of  the  objections  to  the 
confirmation  of  said  sale  filed  herein  by  The  Walter  M. 
Ballard  Company,  and  said  The  Walter  M.  Ballard  Com¬ 
pany,  by  its  counsel,  having  declined  in  open  court  to  make 
any  bid  for  the  said  note  above  the  sum  of  $16,100.00  here¬ 
tofore  offered  therefor,  and  having  declined  to  guarantee 
the  receivers  any  minimum  bid  for  said  furniture  and 
equipment  in  the  event  the  receivers  should  be  directed  to 
foreclose  and  sell  the  same  at  public  auction  under  the  said 
deed  of  trust,  it  is  by  the  Court  this  20th  day  of  March, 
1936, 

ORDERED  that  the  objections  of  The  Walter  M.  Bal¬ 
lard  Company  to  the  confirmation  of  the  sale  of  said  Unit 
6,  be  and  said  objections  are  hereby  overruled  and  the  said 
sale  of  Unit  6  to  Howard  W.  Phillips  for  $16,100.00  be  and 
it  is  hereby  finally  ratified  and  confirmed. 

JESSE  C.  ADKINS 
Justice 

To  the  foregoing  order  The  Walter  M.  Ballard  Company 
notes  an  exception  which  is  allowed  and  thereupon  said 
The  Walter  M.  Ballard  Company  notes  an  appeal 

494  in  open  court  from  said  order  and  the  court  fixes 
supersedeas  bond  on  said  appeal  at  $18,000,  and 

cost  bond  of  $100,  provided  that  a  deposit  of  $50  in  cash 
may  be  made  in  lieu  of  said  bond  for  costs. 

JESSE  C.  ADKINS 
Justice 

495  Defendant's  Exhibit  No.  43 

Second  and  Final  Report  of  Auditor  as  Special  Master 

Index 
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of  the  hearings  before  Special  Master  1-5 
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Statement  regarding  claims  provisionally  allowed 
by  Receivers  and  finding 

Statement  respecting  claims  recommended  for  al¬ 
lowance  by  Receivers;  list  of  such  claims,  and 
finding 

List  of  other  claims  filed  with  Special  Master 
Claim  of  District  of  Columbia  for  personal  property 
taxes  and  finding 

Claim  of  District  of  Columbia  for  water  rents,  find¬ 
ing,  and  provisions  of  law  relating  to  supply  of 
water  to  inhabitants  of  District 
Claim  of  Edwin  H.  Brownlev,  statutory  Receiver  of 

v  7  m> 

Wardman  Realty  and  Construction  Company, 
and  finding 

496  Claim  of  Security  Savings  &  Commercial 
Bank,  and  finding 

Claim  of  Walter  M.  Ballard  Company,  and  finding 
Claim  of  E.  S.  Poston  &  Company,  and  finding 
Claim  of  Savogran  Company,  and  finding 
Claim  of  Peerless  Laundry  Company,  and  finding 
Claim  of  Cornell  Wall  Paper  Company,  and  finding 
Claim  of  Trustees  in  Bankruptcy  of  Swartzell, 
Rheem  &  Hensey  Company,  and  finding 
Claim  of  Smoot  Sand  &  Gravel  Company,  and  find¬ 
ing 

Claim  of  G.  P.  Bickford,  and  finding 
Claim  of  Daniel  Thew  Wright,  and  finding 
Claim  of  Margaret  Jean  Calvin,  and  finding 
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Claim  of  Douglas,  Obear,  Morgan  &  Campbell,  and 

finding  90-llDl 


Claim  of  Julius  I.  Peyser,  and  finding  101-103 

Withdrawal  of  claim  of  E.  G.  Schafer  Company  103 

Finding  as  to  certain  claims  unsupported  by  evi¬ 
dence  103 

Objections  to  claims  of  Central  Hanover  Bank  and 
Trust  Company,  Trustee,  and  Washington  Prop¬ 
erties,  Inc.,  103  103 

Explanatory  statement  relative  to  accounts  of  Re¬ 
ceivers  referred  to  Auditor  105107 

Special  Master’s  suggestion  as  to  his  fee  107 

Certificate  as  to  notices  of  filing  of  Report  1071-108 


List  of  claims  provisionally  allowed  by  Receivers  109-113 
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Statement  of  accounts  of  Receivers  covering  their 

operations  of  the  “mortgaged”  property  114-127 
Statements  of  accounts  of  Receivers  covering  their 

operations  of  the  “unmortgaged”  property  128-137 

497  Second  and  Final  Report  of  Auditor  as  Spe¬ 

cial  Master 

To  the  Supreme  Court  of  the  District  of  Columbia : 

The  Auditor,  as  Special  Master  in  the  above-entitled 
causes,  respectfully  submits  to  the  Court  the  following,  as 
his  second  and  final  report  herein. 

1.  These  two  causes  involve  what  are  known  as  the 
“mortgaged”  and  the  “unmortgaged”  receivership  prop¬ 
erty  of  Wardman  Real  Estate  Properties,  Inc.,  in  the  Dis¬ 
trict  of  Columbia.  Julius  I.  Peyser  and  Joseph  T.  Tumulty 
are  Receivers  in  both  causes,  having  been  appointed  by  the 
Court  in  July,  1931. 

498  2.  The  causes  were  referred  to  the  Auditor,  as 
Special  Master,  by  order  dated  April  19,  1933,  which 

provides,  in  part,  as  follow’s:  •  •  • 

3.  In  cause  No.  53,117,  involving  the  “mortgaged”  es¬ 
tate,  the  Receivers,  on  July  15,  1931,  took  possession  of 
certain  valuable  real  and  personal  properties  in  the  Dis¬ 
trict  of  Columbia  covered  by  the  lien  of  a  first  and  refund¬ 
ing  mortgage  from  said  Wardman  Real  Estate  Properties, 
Inc.,  to  Central  Union  Trust  Company  of  New  York  (now 
Central  Hanover  Bank  and  Trust  Company)  and  Frank 
Wolfe,  trustees,  dated  September  1,  1928,  and  operated  the 
properties  under  the  direction  of  the  Court,  until  Decem¬ 
ber  31,  1932.  The  properties  were  sold  at  foreclosure  on 
October  21,  1932,  pursuant  to  decree  of  foreclosure  and 
sale  entered  by  the  Court  on  October  14,  1931,  and  the  Re¬ 
ceivers  operated  the  properties,  from  the  date  of  sale  to 
December  31,  1932,  for  the  account  of  Washington  Prop¬ 
erties,  Inc.,  assignee  of  the  purchasers  at  the  foreclosure 
sale.  The  Receivers,  on  March  30,  1933,  filed  their  account 
through  January  31,  1933,  showing  certain  assets  and  lia¬ 
bilities  derived  from  their  operation  of  the  mortgaged 
properties  prior  to  October  21,  1931.  Section  10  (B)  of 
said  decree  of  foreclosure  and  sale  directed  the  payment 
of  these  assets  to  the  Union  Trust  Company,  for  account 
of  the  trustee  under  said  first  and  refunding  mortgage. 
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Inasmuch  as  the  properties  at  foreclosure  sale  brought 
substantially  less  than  the  amount  due  under  the  mortgage, 
the  ultimate  recipients  of  the  net  assets  of  the  mortgaged 
receivership  are  the  holders  of  said  first  and  refunding 
mortgage  bonds  of  the  defendant  Wardman  Real  Estate 
Properties,  Inc. 

4.  In  cause  No.  53,180,  involving  the  “unmortgaged” 
estate  of  said  Wardman  Real  Estate  Properties,  Inc.,  the 
Receivers  acquired  the  assets  of  that  corporation  in  the 
District  of  Columbia,  which  were  not  subject  to  the  lieu  of 

said  first  and  refunding  mortgage.  It  appears  jthat 
499  these  assets,  aggregating  substantially  more  t|han 
$200,000.00,  now  consist  chiefly  of  deposits  in  bs|nks 
and  certain  accounts  receivable  of  said  Wardman  Ijteal 
Estate  Properties,  Inc. 

5.  The  Special  Master’s  findings  of  fact  and  conclusions 
of  law  respecting  the  ownership  of  the  assets  listed  in  the 
“memo  account”  of  the  Receivers  filed  on  April  6,  1033, 
are  set  forth  in  his  report  filed  herein  on  November  1 , 1033, 
which  was  confirmed  by  the  Court  on  December  7,  1933. 

6.  After  the  filing  of  his  said  report,  the  Special  Mas¬ 
ter,  pursuant  to  adjournments,  or  due  previous  notice  to 
all  parties  in  interest,  took  further  testimony  touching  the 
claims  and  demands  filed  wih  him  herein  (not  provisionally 
allowed  by  the  Receivers)  and  the  various  reports  and  ac¬ 
counts  of  said  Receivers,  referred  by  the  Court  to  the 
Auditor  for  statement,  hearings  for  the  taking  of  such  tes¬ 
timony  being  held  in  the  hearing  room  of  the  Auditor,]  on 
November  2,  1933,  January  15,  1934,  January  26,  1^34, 
April  2,  1934,  April  30,  1934,  July  1,  1935,  July  19,  1935, 
August  5,  1935,  August  9,  1935,  December  16,  1935,  and 
February  28,  1936.  All  the  testimony  taken  was  stelno- 
graphicallv  reported,  and  a  transcript  thereof,  consisting 
of  two  volumes,  containing  670  pages,  in  typewriting,  is 
returned  and  filed  herewith,  as  part  hereof,  together  with 
all  exhibits  and  papers  submitted  in  connection  wfith  said 
testimony. 

7.  After  the  conclusion  of  said  hearings,  counsel  For 
some  of  the  claimants  and  of  the  Receivers  submitted 
briefs  in  support  of  their  respective  contentions,  whjicli 
have  been  read  and  duly  considered. 
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8.  There  have  been  filed  with  the  Special  Master  240 
claims  against  said  Wardman  Real  Estate  Properties,  Inc., 

and  the  Receivership  estate,  in  the  aggregate 

500  amount  of  $17^09,445.50;  and  the  Receivers  have 
filed  reports  with  the  Special  Master,  showing  that 

they  have  provisionally  allowed  203  of  these  claims,  in  the 
aggregate  amount  of  $5,008A7,  and  that  155  of  the  claims 
provisionally  allowed  (aggregating  $ 1,639.51 )  were  for  re¬ 
imbursement  of  state  income  taxes  paid  by  the  claimants 
on  income  from  First  and  Refunding  Mortgage  Gold  Bonds 
of  said  Wardman  Real  Estate  Properties,  Inc.,  which  the 
Company  had  agreed  to  refund  to  the  persons  paying  the 
same. 

9.  The  evidence  shows  that  the  Receivers,  through  their 
counsel,  duly  published  a  notice  to  all  persons,  firms  and 
corporations  interested  in  the  subject-matter  of  said  or¬ 
der  of  April  19,  1933,  of  the  substance  of  said  order  hav¬ 
ing  relation  to  the  filing  of  claims,  and  also  gave  not  less 
than  twenty  days  notice  by  mail  to  all  creditors  and  claim¬ 
ants  of  whose  names  and  addresses  they  were  informed, 
pursuant  to  paragraph  5  of  said  order.  See  Stenographic 
Record  of  hearings,  Vol.  1,  pp.  16,  17. 

10.  The  evidence  also  shows  that  the  Receivers,  through 
their  counsel,  have  notified  counsel  of  record  in  these  causes 
of  the  provisional  allowance  of  the  claims  referred  to  in 
paragraph  8  hereof,  pursuant  to  paragraph  6  of  said  order 
of  April  19,  1933,  (See  Stenographic  Record  of  hearings, 
Vol.  1,  pp.  19-22  and  p.  46) ;  and  it  appearing  that  no  ob¬ 
jections  have  been  filed  by  any  person  to  any  of  the  claims 
provisionally  allowed  by  said  Receivers,  the  Special  Master 
finds  that  the  provisional  allowance  of  such  claims  should 
be  confirmed.  The  claims  provisionally  allowed  by  said  Re¬ 
ceivers  are  listed  in  Schedule  **Arf  of  this  report. 

11.  During  the  taking  of  testimony  in  support  of  claims 
not  provisionally  allowed  by  said  Receivers,  counsel  for  the 
Receivers  objected  to  the  allowance  of  certain  of  the 
claims ;  but  as  a  result  of  testimony  offered,  or  in  some  in¬ 
stances  as  a  result  of  additional  information  presented  to 

them,  the  Receivers,  through  their  counsel,  have 

501  withdrawn  their  objections  to  certain  claims,  and 
have  recommended  that  such  claims  be  allowed  by 

the  Special  Master.  The  claims  referred  to,  which  both 
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Receivers,  through  their  counsel,  recommend  be  allowed 
by  the  Special  Master,  (with  the  exception  of  the  claims  of 
Washington  Properties,  Inc.,  and  Central  Hanover  Bank 
and  Trust  Company,  Trustee;  as  to  which,  see  “rf\otes” 
below),  are  as  follows: 

•  *  •  *  •  •  •  •  •  • 


501A  General  Claims 


Gude  Bros.  $175.75 

Baumgarten  Company  3.25 

P.  W.  Browning  Company  j  45.28 

Elite  Laundry  Co.  3.00 

National  Woodworking  Co.  25.00 

Washington  Gas  Light  Co.  206.34 

Fulton  Sylphon  Co. 

(For  material  delivered  to  Chastleton 
Hotel)  297.50 

Washington  Times  Company  73.50 

Corporation  Trust  Co.  205.00 

H.  T.  White  i50.00 

State  of  Maryland  1,973.00 


(Claim  originally  in  the  amount  of 
$2,051.00.  Reduced  as  result  of  corre¬ 
spondence  to  $1,973.00.  Claim  is  for  fran¬ 
chise  taxes  due  the  State  of  Maryland.  It 
is  recommended  for  allowance  as  a  gen¬ 
eral  claim  and  not  a  preferred  claim,  on 
the  ground  that  the  preference  to  tax 
claims  provided  for  in  the  Maryland  Code 
(See  Sec.  142-B,  Article  81  of  the  Mary¬ 
land  Code,  1929  Supp)  has  no  extrater¬ 
ritorial  effect,  the  remedy  of  the  state 
being  to  forfeit  the  charter  of  the  com¬ 
pany.  See  Record  of  hearings,  V ol.  1,  pp. 

258-260). 

Standard  Oil  Company  of  New  Jersey  427.08 

Thomas  Cook  &  Son  |45.00 

(The  Receivers  recommend  the  allow¬ 
ance  of  this  claim  on  the  basis  of  contract 
between  Wardman  Real  Estate  Proper- 
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ties,  Inc.  and  Thomas  Cook  &  Son).  See 
Record  of  hearings,  Vol.  1,  pp.  258-260. 

501 B  Riggs  National  Bank 

(This  claim  is  for  services  performed  by 
the  Riggs  National  Bank,  as  trustee,  un¬ 
der  the  general  mortgage  of  Wardman 
Real  Estate  Properties,  Inc.,  and  as 
transfer  agent  for  the  Class  A  and  Class 
B  stock  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.)  See  Record  of  hearings, 
pp.  189-191. 

Wardman  Mortgage  &  Discount  Corporation 

(The  Receivers  recommend  the  allow¬ 
ance  of  this  claim  pursuant  to  order  of 
this  Court  entered  in  these  causes  on  the 
7th  day  of  December,  1933,  in  which  they 
were  authorized  as  defendants  in  the 
cause  of  Harry  A.  L.  Barker  and  Gardner 
L.  Boothe  v.  Halsey,  Stuart  &  Co.  et  al., 
Equity  No.  53424,  to  consent  to  the  al¬ 
lowance  of  a  money  decree  against  the 
defendant  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  to  be  a  general  claim  against 
said  company  in  Equity  cause  53,180,  in 
compromise  settlement  of  all  claims  of 
the  plaintiffs  in  Equity  cause  53,424 
against  the  defendant  receivers  and 
against  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  See  Record  of  hearings,  Vol. 
2,  pp.  434-436). 

Washington  Properties,  Inc. 

(According  to  proof  presented  at  the 
hearings,  Washington  Properties,  Inc.  is 
the  owner  as  assignee  of  15  promissory 
notes  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  payable  to  bearer,  dated  Sep¬ 
tember  1, 1928,  bearing  interest  at  6%  per 
annum  and  due  two  years  after  date,  ag¬ 
gregating  $220,000.00,  with  interest  paid 


800.00 


300,000.00 


2,720,000.00 
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to  September  1,  1930,  and  a  General 
Mortgage  Gold  Bond  of  Wardman  Real 
Estate  properties,  Inc.,  for  $2,500,000, 
dated  September  1,  1928,  bearing  interest 
at  61/2%,  secured  by  general  mortgage, 
with  interest  from  June  1,  1931.  The 
mortgage  securing  this  bond  was  sub¬ 
ordinate  to  the  lien  of  the  First  &  Re¬ 
funding  Mortgage  of  Wardman  Real 
Estate  Properties,  Inc.,  under  which  its 
properties  had  been  foreclosed,  and  there 
is  no  security  remaining  for  the  bond.  The 
Riggs  National  Bank,  as  trustee  under  the 
indenture  mortgage  and  deed  of  trust  se¬ 
curing  this  bond,  known  as  the  general 
mortgage,  has  declared  the  entire  mort¬ 
gage  due  and  payable,  according  to  its 
terms.  See  Record  of  hearings,  Vol.  1, 
pp.  58,  64,  258). 

Note:  The  allowance  of  this  claim  is 
recommended  by  Mr.  Tumulty  and  by 
counsel  for  the  Receivers:  Colonel  Pey¬ 
ser  objects  to  its  allowance. 

501C  Central  Hanover  Bank  &  Trust  Co. 

Trustee, 

(The  trustee  of  the  First  and  Refund¬ 
ing  Mortgage  of  Wardman  Real  Estate 
Properties,  Inc.  under  which  mortgage 
the  foreclosure  was  had  in  these  causes, 
has  filed  its  claim  for  a  deficiency  judg¬ 
ment  against  the  defendant,  pursuant  to 
provisions  of  the  decree  of  foreclosure 
and  sale  entered  herein  on  the  14th  day 
of  October,  1931.  Paragraph  11  of  said 
decree  of  foreclosure  and  sale  provides: 

“In  case  the  proceeds  of  sale  shall 
not  be  sufficient  to  pay  in  full  the 
amount  hereinbefore  found  to  be  due 
and  unpaid,  together  with  interest 
thereon,  then  the  trustee  shall  report 
to  this  Court  the  amount  of  such  de¬ 
ficiency  or  deficiencies  and  the  plain- 


i 


$10,470,039.09 
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tiffs  shall  have  judgment  against  the 
defendant,  Wardman  Real  Estate 
Properties,  Inc.,  for  such  amounts  and 
shall  have  execution  therefor,  pursuant 
to  the  rules  and  practice  of  this  court.” 

By  said  decree  of  foreclosure  and  sale 
Wardman  Real  Estate  Properties,  Inc. 

Avas  declared  to  be  indebted  on  its  First 
and  Refunding  Bonds  in  the  amount  of 
$11,777,095.17,  as  of  the  date  of  the  de¬ 
cree.  It  appears  that  the  properties  cov¬ 
ered  by  said  mortgage  were  sold  at  fore¬ 
closure  sale  for  the  sum  of  only  $2,800,- 
000.  The  amount  of  the  deficiency  has 
been  ascertained  and  fixed  as  follows  by 
decree  of  this  court  entered  on  Decem¬ 
ber  6,  1933: 

Amount  found  due  by  decree  $11,777,095.17 

Interest  on  said  amt.  from  October  14, 

1931,  to  November  15,  1933,  at  6V»%  per 

annum  1,596,941.39 


Total  amount  due,  $13,374,036.56 

Amount  paid  December  28, 

1932  $2,753,997.47 

Paid  August  12,  1933,  150,000.00  2,903,997.47 

Amount  of  deficiency  $10,470,039.09 

together  with  interest  thereon  from  November  15,  1933, 
at  the  rate  of  6V1»%  per  annum). 

Note:  The  allowance  of  this  claim  is  recommended  by 
Mr.  Tumulty  and  by  counsel  for  the  Receivers:  Colonel 
Peyser  objects  to  its  allowance. 

502  Finding  in  respect  of  the  above-mentioned 

claims. 

12.  Upon  consideration  of  the  recommendations  of  the 
Receivers,  referred  to  above,  and  of  the  evidence  adduced ; 
and  it  appearing  that  none  of  the  creditors  has  objected 
to  the  allowance  of  any  of  the  foregoing  claims,  the  Special 
Master  finds  that  each  and  all  of  said  claims  should  be 
allowed. 
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13.  The  other  claims  filed  with  the  Special  Master  are  as 
follows : 

(a)  Claim  of  the  District  of  Columbia  against  Wardman 
Real  Estate  Properties,  Inc.,  for  personal  property  taxes, 
in  the  sum  of  $52 £56. 20. 

(b)  Claim  of  the  District  of  Columbia  against  Wardjnan 
Real  Estate  Properties,  Inc.,  for  water  rents,  in  the  sui^i  of 
$774.48. 

(c)  Claim  of  Edwin  H.  Brownley,  as  statutory  Receiver 
of  Wardman  Realty  and  Construction  Company,  in  the 
sum  of  $186,656.52. 

(d)  Claim  of  Security  Savings  &  Commercial  Bank,  in 
the  sum  of  $24£98.61. 

(e)  Claim  of  Walter  M.  Ballard  Company,  in  the  sum  of 
$14452.19. 

(f)  Claim  of  E.  S.  Poston  &  Company  in  the  sum  of 
$40,500.00. 


(g)  Claim  of  Savogran  Company  in  the  sum  of  $484.55. 

(h)  Claim  of  Peerless  Laundry  Company  in  the  sum  of 
$1464.05. 

(i)  Claim  of  Cornell  Wall  Paper  Company,  in  the  sum 
of  $310.50. 

(j)  Claim  of  Trustees  in  Bankruptcy  of  Swaijtzell, 
Rheem  &  Hensey  Company,  in  the  sum  of  $ 3,451,6244 " 

(k)  Claim  of  Smoot  Sand  &  Gravel  Company,  in  th< 
of  $17,713.43. 

(l)  Claim  of  G.  P.  Bickford,  in  the  sum  of  $911.30. 

(m)  Claim  of  Daniel  Thew  Wright,  in  the  sum  of 
000.00. 

(n)  Claim  of  Margaret  Jean  Calvin,  in  the  sum  of 
273.47. 

(o)  Claim  of  Douglas,  Obear,  Morgan  &  Campb< 
the  sum  of  $20,000.00. 

503  (p)  And  the  claim  of  Colonel  Julius  I.  P< 

Receiver,  for  additional  compensation,  in  the  si 
$7,500.00. 

14.  The  claims  presented  will  be  considered  in  the  order 
in  which  they  are  listed  above. 

*  #  • 

5.  By  virtue  of  said  employments,  and  in  pursuance 
thereof,  petitioner  performed  professional  services  of 
great  value,  in  said  cause,  devoted  much  time  and  study  to 
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the  same,  prepared  said  cause  for  trial,  tried  the  same  to 
the  Court,  appeared  before  the  Auditor  of  said  Court  at 
many  hearings  of  said  cause,  and  otherwise  performed  the 
duties  of  said  employments.” 

Judge  Wright’s  services  are  set  forth  and  described  in 
his  testimony.  See  Record  of  hearings  held  by  Special 
Master,  Vol.  II,  pp.  527-556. 

As  will  be  observed,  Judge  Wright,  in  his  petition,  refers 
to  his  employment  in  the  cause  entitled  Harry  A.  L.  Barker 
and  Gardner  L.  Booth ,  Receivers ,  vs.  Wardman  Real 
Estate  Properties ,  Inc.,  Julius  I.  Peyser,  Joseph  P.  Tu¬ 
multy,  Thomas  D.  Carson,  Receivers,  etc.,  Equity  No.  53,- 
424.  But  it  is  to  be  noted  that  Judge  Wright,  in  his  testi¬ 
mony,  bases  his  claim  on  his  services  in  the  case  of  Mar¬ 
garet  Jean  Calvin  v.  Harry  Wardman,  Thomas  P.  Bones, 
James  D.  Hobbs,  and  Wardman  Real  Estate  Properties, 
Inc.,  Equity  No.  51,662.  That  case,  the  records  and  pro¬ 
ceedings  in  which  were  offered  in  evidence,  was  a  suit 
brought  by  Miss  Calvin  to  require  the  defendants  to  recon- 
vev  to  her  the  property  in  the  District  of  Columbia,  known 
as  the  Highlands  Apartment,  and  to  require  the  defendants 
Wardman,  Bones  and  Hobbs  to  account  to  her  for  the  rents, 
issues  and  profits  received  by  them  from  said  property. 
Miss  Calvin’s  bill  was  filed  on  July  21,  1930.  After  a  trial 
before  the  Court  and  a  reference  to  the  Auditor,  the  Court, 
on  November  1st,  1935,  entered  a  decree  in  the  cause,  as 
follows : 

“That  plaintiff  do  have  and  recover  of  and  from  the  de¬ 
fendants  Harry  Wardman,  Thomas  P.  Bones,  James  D. 
Hobbs,  and  Wardman  Real  Estate  Properties,  Inc.,  the 
sum  of  One  Hundred  and  twenty  thousand,  two  hundred 
and  seventy-three  dollars  and  forty  seven  cents 
504  ($120,273.47),  together  with  interest  thereon  from 

August  16th,  1928,  at  six  per  centum  per  annum,  as 
compensation  for  the  damages  by  her  wrongfully  suffered 
by  reason  of  the  conversion  and  loss  of  her  said  property. 
Costs  of  suit  to  be  taxed  against  the  defendants  and  plain¬ 
tiff  to  have  execution  hereof  as  on  a  judgment  at  law.” 

•  •  • 

504A  litigation”,  supra,  and  that  his  claim,  to  this  extent, 
should  be  allowed. 
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Claim  of  Margaret  Jean  Calvin 

45.  The  claim  of  Margaret  Jean  Calvin  is  based  upon  the 
final  decree  entered  in  her  favor  in  the  suit  hereinabove 
mentioned,  awarding  her  the  sum  of  $120^73.47,  together 
with  interest  thereon  from  August  16th,  1928,  at  si::  per 
centum,  per  annum,  as  compensation  for  the  damages  by 
her  wrongfully  suffered  by  reason  of  the  conversion  and 
loss  of  her  property  in  said  suit  mentioned — to  be  recov¬ 
ered  of  all  the  defendants  named  in  said  suit,  including 
Wardman  Real  Estate  Properties,  Inc. 

46.  On  the  evidence  adduced,  and  it  appearing  that  the 
said  decree  has  not  been  satisfied,  the  Special  Master  finds 
that  the  claim  of  said  Margaret  Jean  Calvin  should  be  al¬ 
lowed ,  in  the  sum  of  $120^73.47 ,  together  with  interest 
thereon  from  August  16th,  1928,  at  six  per  centum^  per 
annum. 

Claim  of  Douglas,  Obear  Morgan  <&  Campbell. 

47.  Messrs.  Douglas,  Obear,  Morgan  &  Campbell  aik  al¬ 
lowance  of  $20,000.00,  as  compensation  for  the  service^  ren¬ 
dered  and  performed  by  them  as  counsel  for  the  Receivers, 
in  Equity  Cause  No.  53,180.  The  services  referred  t|o  are 
set  forth  and  explained  in  the  testimony  of  Mr.  Edjnund 
D.  Campbell,  as  follows: 

(See  Record  of  hearings,  Vol.  II,  p.  559  et  seq.) 

505  and  including  January  31,  1933.  Schedules  “R”, 
“S”  and  “T”  are  statements  of  the  account  o::  said 
Receivers  covering  their  operations  of  said  “unmort¬ 
gaged”  property,  during  the  period  from  February  1, 1933 
to  and  including  September  30,  1934;  and  Schedules  “U”, 
“V”  and  “W”  are  statements  of  the  account  of  said 
Receivers  covering  their  operations  of  said  “unmort¬ 
gaged”  property  during  the  period  from  October  1,  1934  to 
and  including  August  31,  1935.  All  of  said  accounts,  as 
submitted,  appear  to  be  correct,  subject  to  the  adjustment 
referred  to  at  the  end  of  Schedule  “L”. 

58.  The  Receivers’  said  books  of  account,  vouchers,  re¬ 
ceipts,  checks  and  records  are  located,  in  part,  at  Wardman 
Park  Hotel,  in  the  custody  of  Washington  Properties,  Inc., 
and  in  part  at  the  offices  of  Receiver  Julius  I.  Peyser. 
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59.  The  Special  Master  respectfully  suggests  that  the 
fee  for  his  services  in  said  causes,  covering  both  of  his  re¬ 
ports  and  including  the  expense  of  reporting  and  transcrib¬ 
ing  said  testimony,  be  fixed  by  the  Court  at  $2,500.00;  and 
that  $750.00  be  charged  to  Equity  Cause  No.  53,117,  and 
$1,750.00  to  Equity  Cause  No.  53,i80. 

60.  The  Special  Master  has  mailed  notices  of  the  filing 
of  this  report  to  all  parties  of  record  in  said  causes  and 
their  attorneys  of  record  and  to  all  persons  and  corpora¬ 
tions  who  have  filed  claims  with  the  Special  Master,  said 

notices  being  as  follows : 

506  In  re:  Central  Hanover  Bank  and  Trust  Com¬ 
pany,  a  body  corporate,  and  Frank  Wolfe,  Trustees, 
Plaintiffs,  vs.  Wardman  Real  Estate  Properties, 
Inc.,  a  body  corporate,  Defendant, 

Equity  No.  53,117. 

Randolph  P.  Compton,  Plaintiff,  vs.  Wardman  Real 

Estate  Properties,  Inc.,  a  body  corporate,  Defendant, 

Equity  No.  53,180. 

You  are  hereby  notified  that  the  second  and  final  report 
of  the  undersigned,  as  Special  Master  in  the  above-entitled 
causes,  has  been  returned  into  the  Clerk’s  Office,  this  9th 
day  of  April,  1936,  pursuant  to  Rule  66,  of  the  Rules  of 
Practice  for  the  Courts  of  Equity  of  the  United  States 
promulgated  by  the  United  States  Supreme  Court,  which 
reads  as  follows: 

“Rule  66.  The  master,  as  soon  as  his  report  is  ready, 
shall  return  the  same  into  the  clerk’s  office  and  the  dav  of 
the  return  shall  be  entered  by  the  Clerk  in  the  Equity 
Docket.  The  parties  shall  have  twenty  days  from  the  time 
of  the  filing  of  the  report  to  file  exceptions  thereto,  and  if 
no  exceptions  are  within  that  period  filed  by  either  party, 
the  report  shall  stand  confirmed.  If  exceptions  are  filed, 
they  shall  stand  for  hearing  before  the  court,  if  then  in 
session,  or,  if  not,  at  the  next  sitting  held  thereafter,  by 
adjournment,  or  otherwise.” 

A.  LEFTWICH  SINCLAIR, 
Auditor  of  the  Supreme  Court 
of  the  District  of  Columbia, 
Special  Master. 
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Dated :  April  9,  1936. 

61.  All  records  and  papers  in  the  causes  are  herewith 
returned. 

Respectfully  submitted : 

A.  LEFTWICH  SINCLAIR 
Auditor  of  the  Supreme  Court 
of  the  District  of  Columbia , 
Special  Master. 

April  9,  1936. 

•  •  • 

507  Defendant's  Exhibit  No.  44 

Order  Confirming  Special  Master's  Report  of  April  9,  1930 

in  Certain  Respects 

It  appearing  to  the  Court  that  on  April  9,  1936  A  Left- 
wich  Sinclair,  Special  Master  heretofore  appointed  ii  these 
causes,  filed  his  second  and  final  report  as  said  Special 
Master  herein,  and  that  the  time  within  which  exceptions 
may  be  filed  to  said  report  is  now  expired;  and  it  further 
appearing  that  the  following  exceptions  have  been  filed 
with  respect  to  certain  of  the  claims  passed  upon  by  said 
Special  Master  in  said  report,  to  wit:  By  E.  S.  Poston  & 
Company,  as  to  its  claim;  by  Walter  M.  Ballard  Company, 
as  to  its  claim,  by  Security  Savings  and  Commercial  Bank, 
as  to  its  claim;  by  Julius  I.  Peyser  and  Joseph  P.  Tumulty, 
receivers,  as  to  the  claim  of  District  of  Columbia  for  per¬ 
sonal  property  taxes;  by  Edwin  H.  Brownley,  as  receiver 
of  Wardman  Realty  &  Construction  Company,  as  to  his 
claim;  by  the  District  of  Columbia,  as  to  its  claim  for  per¬ 
sonal  property  taxes;  by  Henry  P.  Blair  and  Michael  M. 
Doyle,  as  trustees  in  bankruptcy  of  Swartzell,  Rheem  and 
Hensey  Company,  as  to  the  claim  of  the  trustees  in  bank¬ 
ruptcy  of  said  Swartzell,  Rheem  and  Hensey  Company  ; 
and  by  Washington  Properties,  Inc.,  as  to  the  claim  cf  the 
District  of  Columbia  for  personal  property  taxes  and  water 
rent;  and  it  further  appearing  that  no  exceptions  have  been 
filed  with  respect  to  any  of  the  other  claims  passed  jupon 
by  said  Special  Master  in  said  report;  it  is  by  the  Court 
this  30th  day  of  April,  1936, 

ORDERED,  that  the  Assignment  Commissioner  of  this 
Court  be,  and  he  is  hereby  directed  to  refer  the  foregoing 
exceptions  for  a  hearing  before  a  Justice  of  this  Court. 
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1  FURTHER  ORDERED,  that  except  as  to  the  claims 
with  respect  to  which  exceptions  have  been  filed,  the 

508  second  and  final  report  of  the  Special  Master  does 

•  hereby  stand  ratified  and  confirmed. 

1  PEYTON  GORDON 

Justice 

509  Defendant's  Exhibit  No.  45 

i  Memorandum. 

i  Filed  October  12,  1931. 

•  •  # 

1.  I  think  the  bondholders  are  entitled  to  a  sale  at  the 
i  present  time,  and  under  the  circumstances  of  this  case  I 

have  no  right  over  their  objection  to  postpone  the  sale  in¬ 
definitely.  My  reasons  are  stated  in  a  separate  memoran¬ 
dum. 

2.  The  reorganization  plan  is  not  submitted  to  me  for  ap¬ 
proval,  and  I,  therefore,  make  no  comments  on  it. 

3.  Plaintiffs  and  the  bondholders  express  a  willingness 
that  the  property  may  be  offered  as  a  unit  and  in  separate 
parcels.  I  think  this  should  be  done. 

i  4.  I  will  not  undertake  to  fix  a  minimum  price  in  the 
decree.  The  questions  with  respect  to  that  can  be  deter- 
1  mined  more  accurately  on  application  for  confirmation  of 
any  sale. 

5.  1  will  follow  the  provisions  of  the  deed  of  trust  as  to 
the  length  of  advertisement. 

6.  I  will  approve  the  provisions  of  the  decree  providing 
for  deposit  of  the  bonds  in  part  payment  of  the  purchase 

i  price.  This  is  in  accord  both  with  the  deed  of  trust  and 
section  544  of  the  Code. 

7.  I  think  the  provisions  of  paragraph  1  of  the  decree 
are  too  broad.  I  think  there  should  be  separate  findings 

i  of  such  facts  as  plaintiffs  regard  as  necessary  to  support 
the  decree. 

October  12,  1931. 

JESSE  C.  ADKINS, 
i  Justice. 
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510  Defendant's  Exhibit  No.  46 

Memorandum 

Filed  October  12,  1931. 

•  • 

In  this  case  plaintiffs  Central  Hanover  Trust  Cojnpany 
and  Frank  Wolfe,  trustees  under  a  deed  of  trust  frtim  the 
defendant  Wardman  Real  Estate  Properties,  Inc.I  seek 
loreclosure  of  deeds  of  trust  and  supplement  thereto  given 
to  secure  payment  of  bonds,  the  principal  of  which  now 
aggregates  $10,963,000. 

The  case  being  tried  I  found  that  the  maker  defaulted  in 
the  payment  of  interest  on  the  bonds  due  March  1,  1931; 
that  the  principal  of  all  the  bonds  is  now  due,  and  that  the 
trustees  are  entitled  to  a  decree  of  foreclosure.  The  trus¬ 
tees  ask  for  a  decree  in  strict  accord  with  the  trust  instru¬ 
ment,  which  provides  for  a  sale  after  four  weeks’  advertise¬ 
ment. 

The  members  of  a  protective  committee  of  the  bond¬ 
holders  have  intervened;  they  join  with  the  trustees  in  ask¬ 
ing  for  a  foreclosure  at  the  present  time  in  accord  with 
the  trust  instrument.  Their  intervening  petition  states 
that  they  represent  74r/<  of  the  total,  and  their  counsel 
stated  in  open  court  at  the  trial  that  the  committee  now 
represents  about  84 ?<•  of  the  outstanding  bonds. 

Edwin  H.  Brownley,  appointed  by  the  Circuit  Court  of 
Baltimore  City  as  statutory  receiver  of  the  Wardman 
Realty  and  Construction  Company,  which  asserts  t  iat  it 
holds  all  the  stock  of  defendant  Wardman  Real  Estate 
Properties,  Inc.,  has  been  permitted  to  intervene.  Several 
bondholders  who  have  not  deposited  their  bonds  with  the 
protective  committee  have  been  permitted  to  intervene.  The 
amount  of  bonds  owned  by  them  does  not  definitelv  ap¬ 
pear,  but  at  he  argument  their  counsed  mentioned  amounts 
the  total  of  which,  as  I  recall,  would  not  exceed  $50,0^0,  or 
less  than  1%  of  the  bonds  outstanding.  One  Massauer,  who 
claims  to  be  the  equitable  owner  of  92'/*^  c|f  the 

511  stock  of  defendant  Wardman  Real  Estate  Proper¬ 
ties,  at  the  conclusion  of  the  trial  presented  a|  peti¬ 
tion  for  leave  to  intervene.  His  petition  to  intervene  was 
denied,  but  his  counsel  were  heard  orally  and  by  brief. 
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Counsel  for  Brownley,  for  the  minority  bondholders,  and 
for  Massauer  all  opposed  immediate  foreclosure. 

A  reorganization  plan  agreed  to  by  the  depositing  bond¬ 
holders  was  submitted  informally  to  the  court,  but  no  re¬ 
quest  is  now  made  for  the  approval  of  that  plan.  No  pro¬ 
vision  is  made  in  that  plan  for  the  stockholders. 

The  opposition  to  immediate  foreclosure  is  based  on 
the  assertion  that  if  the  properties  covered  by  the  deed  of 
t^ust  are  sold  at  the  present  time,  they  will  bring  far  less 
than  their  full  value;  that  to  avoid  this  sacrifice  the  Equity 
Court  has  the  power,  over  the  objection  of  the  holders  of 
the  bonds,  to  indefinitely  postpone  the  sale  of  the  proper¬ 
ties  securing  the  bonds;  and  that  in  the  exercise  of  its  dis¬ 
cretion,  the  Court  should  exercise  this  power  and  postpone 
the  sale  until  financial  conditions  improve,  when  it  is  hoped 
a  better  price  may  be  received  for  the  property. 

The  question  is  one  of  importance  to  the  minority  bond¬ 
holders  and  the  stockholders,  and  I  have  examined  the 
cases  cited  by  them  with  care. 

It  is  admitted  that  at  least  two  of  the  properties  in¬ 
volved  require  the  early  expenditure  of  large  sums  to  re¬ 
habilitate  them,  and  this  condition  is  having  a  detrimental 
effect  on  the  rental  of  those  properties.  No  one  can  guar¬ 
antee  that  a  sale  of  the  property  a  few  months  or  a  few 
years  hence  would  not  result  in  a  substantial  loss.  It  would 
be  only  fair  for  the  persons  urging  a  postponement  to  give 
bond  to  secure  the  majority  bondholders  from  any  such 
loss.  No  such  bond  is  authorized  by  our  practice,  and  it 
would  be  impossible  to  determine  the  loss  even  if  one  were 
given. 

512  Even  if  this  Court  were  vested  with  the  extra¬ 
ordinary  power  suggested,  I  do  not  think  a  case  is 
made  out  for  its  exercise. 

But  I  am  forced  to  the  conclusion  that  plaintiffs  are  en¬ 
titled  to  a  decree  for  the  present  sale  of  the  property,  and 
that  the  Court  has  no  right,  over  the  objection  of  the  ma¬ 
jority  bondholders,  to  postpone  the  sale  indefinitely. 

The  rights  of  the  parties  are  expressed  in  the  deed  of 
trust  under  which  the  trustees  are  proceeding,  and  the 
Court  is  governed  thereby. 

By  the  provisions  of  that  instrument  the  trustees  in  the 
event  of  default  (Art.  XII,  Sec.  3,  p.  112) — 
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“may,  and  upon  being  requested  in  writing  by  the  holders 
of  at  least  twenty-five  per  cent  in  amount  of  said  Bonds 
then  outstanding,  and  upon  being  properly  indemnified 
against  costs  and  expenses  which  may  be  incurred  by  act¬ 
ing  in  pursuance  of  such  request,  shall,’’ 

either  sell  the  mortgaged  property  at  public  auction  or 
proceed  to  its  foreclosure  by  judicial  proceeding. 

In  the  event  of  foreclosure  by  judicial  proceeding  the 
deed  provides  (Art.  XII,  Sec.  4,  p.  113) : 

“In  case  the  Trustees  or  either  of  them  shall  proceed 
by  suit  or  suits  at  law  or  in  equity  after  default,  as  above 
provided,  the  Trustee  or  Trustees,  as  the  case  may  be, 
shall  be  entitled  to  have  the  mortgaged  property  sold  by  a 
judicial  sale  under  the  order  or  decree  of  a  court  or  courts 
of  competent  jurisdiction,  for  or  toward  the  satisfaction 
of  the  principal  and  interest  due  or  owing  on  the  them  out¬ 
standing  Bonds,  issued  under  or  entitled  to  the  benefit  of 
the  security  of  this  mortgage,  and  for  the  enforcement  of 
the  rights,  liens  and  securities  of  the  Trustees  and  the 
bondholders.’’ 

The  deed  also  provides  (Art.  XII,  Sec.  16,  p.  122) : 

“Anything  in  this  mortgage  contained  to  the  contrary 
notwithstanding,  the  holders  of  at  least  a  majority  in  ag¬ 
gregate  principal  amount  of  the  Bonds  hereby  secured  and 
then  outstanding,  from  time  to  time,  shall  have  thf|  right 
to  direct  and  to  control  the  method  and  place  of  conduct¬ 
ing  any  and  all  proceedings  for  any  sale  of  the  mortgaged 
property  or  for  foreclosure  under  the  terms  of  this  mort¬ 
gage,  or  for  the  appointment  of  a  receiver,  or  for  the  pur¬ 
pose  of  taking  any  other  proceedings  hereunder.’’ 
513  The  default  having  occurred  in  the  payment  of 
the  interest  due  on  March  1,  1931,  more  than  twenty- 
five  per  cent  of  the  bondholders  made  written  request  of 
the  Trustees  that  they  proceed  to  foreclose  the  lien  of  the 
deed  of  trust.  In  consequence  of  such  request,  this  action 
was  instituted,  testimony  has  been  taken,  and  the  Court 
has  been  requested  to  enter  immediately  a  decree  ojf  sale. 
This  immediate  sale  is  requested  by  the  Trustees  and  by 
far  mere  than  a  majority  in  aggregate  principal  amount 
of  the  bonds,  which  majority,  by  the  terms  of  the  d*ed  of 
trust  has  the  right  to  direct  and  control  these  proceedings. 
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The  law  seems  to  be  well  settled  that  where  the  deed  of 
trust  or  mortgage  provides  for  sale  at  the  request  of  the 
party  secured,  the  courts  cannot  postpone  the  sale  because 
of  depression. 

•  •  • 

Our  Court  of  Appeals  I  think  has  settled  the  question 
for  this  District  in  Anderson  v.  White,  2  App.  D.  C.  408. 
The  Court  of  Appeals  affirmed  the  court  below  which  had 
sustained  a  demurrer  to  a  bill  to  set  aside  a  sale  of  real 
estate  under  a  deed  of  trust.  The  gravamen  of  the  bill  was 
that  the  sale  had  been  held  in  December,  1892,  when  there 
was  an  economic  depression  and  when  the  real  estate  mar¬ 
ket  was  dull  for  want  of  purchasers  and  because  of  the 
Christmas  season.  The  Court  said: 

“As  long  as  these  contracts  are  entered  into  by  permis¬ 
sion  of  law,  they  must  be  respected  and  not  interfered  with, 
unless  upon  some  well  recognized  principle  of  equity  ap¬ 
plicable  alike  to  all  contracts  of  the  same  general  nature. 

“Wherever  the  terms  of  the  trust  have  been  followed, 
and  no  violation  of  duty  on  the  part  of  the  trustees  can  be 
shown,  the  hardship  of  the  condition  of  the  mortgagor  will 
not  excuse  the  interposition  of  courts  of  equity. 

514  “That  ‘times  are  hard,’  or  ‘money  scarce,’  or'lhe 
‘time  of  year  unpropitious,’  or  that  the  property 
would  likely  sell  for  a  great  deal  more  at  a  later  period, 
afford  no  ground  for  equitable  relief.  Interference  for 
such  causes  would  be  to  impair  the  obligation  of  contracts 
and  to  extend  the  guardianship  of  the  courts  to  those  la¬ 
boring  under  no  disability  to  contract  for  themselves.” 

Also,  on  p.  419,  the  court  said : 

The  duty  of  the  trustees  “is  to  sell  after  default,  upon 
the  demand  of  the  security  holder  in  the  manner  and  upon 
the  notice  prescribed  in  the  trust.  They  cannot  sell  upon 
holidays,  or  at  unusual  or  unreasonable  hours;  but  they 
have  no  right,  on  the  other  hand,  to  refuse  to  sell  until 
some  time  in  the  future  that  may  be  more  satisfactory  or 
advantageous  to  the  mortgagor.  Appeals  for  delay  to  a 
more  favorable  or  convenient  season  must  be  made  to  the 
creditor.  The  terms  of  the  instrument  measure  the  powers 
and  prescribe  the  duties  of  the  trustees.” 

In  these  cases  the  application  for  delay  was  made  by  the 
mortgagor. 
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In  the  present  ease  the  request  to  postpone  is  joined  in 
by  the  owners  of  a  small  amount  of  the  bonds  secure^,  and 
by  those  claiming  to  be  the  owners  of  the  stock  of  the 
mortgagor. 

Under  the  deed  of  trust,  the  decision  of  the  holders  of 
the  majority  of  the  bonds  is  to  govern.  I  do  not  think  that 
the  law  is  changed  by  the  fact  that  the  holders  of  a  small 
minority  of  the  bonds  join  with  the  stockholders  in  urging 
delay.  The  holders  of  the  great  majority  of  the  bonds  are 
entitled  to  the  relief  as  provided  for  by  the  trust  deed. 

The  cases  cited  by  counsel  for  Nassauer  fall  far  short 
of  supporting  his  contentions,  and  are  not  inconsistent  with 
the  cases  above  cited. 

It  is  of  course  settled  that  where  the  mortgaged  prop¬ 
erty  is  used  for  business  purposes  of  such  a  nature  that  the 
discontinuance  of  the  business  would  destrov  or  greatlv 
impair  the  value  of  the  property,  the  Court  may  authorize 
the  receiver  to  carry  on  the  business  while  he  remains  in 
charge. 

Here  the  deed  of  trust  authorized  the  appointment  of  a 
receiver,  and  the  trustees  came  into  this  court  to  secure 
that  relief  in  connection  with  the  foreclosure. 

#  •  • 

515  *  •  *  Here  both  the  trustees  and  the  holders  of 
5/6  of  the  first  trust  demand  their  legal  rights  un¬ 
der  the  deed  of  trust. 

•  it 

October  12,  1931. 

JESSE  C.  ADKINS, 

Justice. 

516  Statement  of  Points  on  Which  Appellant  In¬ 

tends  to  Rely  on  Her  Appeal 

Filed  July  20  1939 

•  •  * 

The  following  are  the  points  on  which  appellant  will  rely 
on  her  appeal : 

1.  The  Court  erred  in  overruling  plaintiff’s  motion  to 
strike  the  evidence  introduced  on  behalf  of  Washington 
Properties,  Inc.  and  consisting  of  pleadings,  orders  and 
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decrees,  in  Equity  Causes  53,117  and  53,180,  including  the 
proceedings,  and  portions  of  Reporter’s  transcript  of  tes¬ 
timony  before  the  Special  Master. 

2.  The  Court  erred  in  holding  that  the  adjudication  in 
Equity  Causes  53,117  and  53,180  is  a  bar  to  the  suit. 

3.  The  Court’s  findings  of  fact  are  contrary  to  the  evi¬ 
dence. 

4.  The  Court’s  findings  of  fact  are  contrary  to  the  weight 
of  the  evidence. 

5.  The  Court’s  conclusions  of  law  are  contrary  to  the 
law  applicable  to  the  case. 

6.  There  is  not  sufficient  evidence  to  support  the  Court’s 
findings  of  facts  which  are  in  issue  in  the  case. 

7.  There  is  not  sufficient  evidence  to  support  the  Court’s 
conclusions  of  law. 

8.  The  Court  erred  in  granting  judgment  in  favor  of 
Washington  Properties,  Inc. 

9.  And  other  points  apparent  of  record. 

GARDINER,  EARNEST  &  GARDINER, 
Bv  W.  GWYNN  GARDINER  E 
JAMES  M  EARNEST 
EDWARD  S.  DUVALL  E 
Attorneys  for  Appellant. 

517  Order  Extending  Time 

Filed  July  31  1939 

•  •  • 

Upon  motion  of  counsel  for  defendant  Washington  Prop¬ 
erties,  Inc.,  and  it  having  been  made  to  appear  to  the  Court 
that  the  plaintiff’s  designation  of  the  portions  of  the  rec¬ 
ord,  proceedings  and  evidence  to  be  contained  in  the  rec¬ 
ord  on  appeal  herein  was  served  on  said  defendant  July  20, 
1939,  and  that  more  than  the  ten  days  provided  by  the  rule 
is  reasonably  required  by  said  defendant  in  which  to  file 
defendant’s  designation,  it  is  by  the  Court  this  31st  day 
of  July,  1939, 

ORDERED  that  the  time  within  which  defendant  Wash¬ 
ington  Properties,  Inc.,  may  serve  and  file  a  designation  of 
additional  portions  of  the  record,  proceedings  and  evidence 
to  be  contained  in  the  record  on  appeal  be  and  the  same 
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is  hereby  extended  to  and  including  the  8th  day  of  August, 
1939. 


0.  R.  LUHRING 
Justice. 


No  objection 
EDWARD  S.  DUVALL 
Of  counsel  for  plaintiff. 


518  Order  Extending  Time  to  File  Record  on 

Appeal 

Filed  August  3  1939 

United  States  Court  of  Appeals 

for  the  District  of  Columbia 

. 

Original  No.  3100.  April  Term,  jl939. 

Margaret  Jean  Calvin,  Petitioner , 

vs. 

Washington  Properties,  Inc.,  Wardman  Real  Estate 

Properties,  Inc. 

On  consideration  of  the  petition  for  extension  of  time 
to  file  the  record  in  the  above-entitled  cause,  It  is  ordered 
by  the  Court  that  the  time  be,  and  it  is  hereby,  extended 
to  and  including  September  1,  1939. 

Per  Mr.  Chief  Justice  Gijoner, 
August  2,  1939. 

A  true  Copv, 

Test :  JOSEPH  W.  STEWART 

Clerk ,  of  the  United  States  Court  of 
(Seal)  Appeals  for  the  District  of  Columbia 

519  Plaintiffys  Designatioti  of  Record  for  Tram- 

script  on  Appeal 

Filed  Julv  20  1939 


To  the  Clerk  of  the  Court: 

In  preparing  the  transcript  of  record  on  appeal  ierein 
you  will  please  include  the  following: 
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1.  The  complaint. 

2.  Memo  of  issuance  of  process  to  two  defendants  to  an¬ 
swer  complaint. 

3.  Memo  of  service  of  same. 

4.  Motion  of  Washington  Properties,  Inc.,  defendant  to 
dismiss  complaint. 

5.  Order  of  Justice  Luhring  overruling  motion  to  dis¬ 
miss  complaint. 

6.  Order  pro  confesso  against  defendant  Wardman  Real 
Estate  Properties,  Inc. 

7.  Answer  of  defendant  Washington  Properties,  Inc. 

8.  Motion  for  leave  to  amend  complaint  and  the  proposed 
amendment. 

9.  Memo:  Objections  to  motion  for  leave  to  amend,  filed 
by  Washington  Properties,  defendant. 

10.  Order  granting  leave  to  amend  complaint. 

11.  Amendment  to  answer  of  Washington  Properties, 
defendant. 

12.  Memo:  interrogatories  propounded  to  defen- 
520  dant  Washington  Properties. 

13.  Memo:  answer  to  interrogatories  filed. 

14.  Memo:  return  and  filing  of  deposition  of  James  D. 
Hobbs. 

15.  Memo:  case  calendared  for  trial. 

16.  Judgment  of  Justice  O’Donoghue. 

17.  Court’s  findings  of  fact  and  conclusions  of  law. 

18.  Memo:  notice  of  appeal. 

19.  Order  extending  time  to  file  record  on  appeal. 

20.  Memo:  undertaking  on  appeal  filed. 

21.  Mandate  of  United  States  Court  of  Appeals  enlarg¬ 
ing  time  to  file  record  on  appeal. 

22.  Statement  of  evidence,  in  narrative  form,  and  stipu¬ 
lation  of  counsel. 

23.  Statement  of  Points  on  which  appellant  intends  to 
rely  on  her  appeal. 

24.  This  designation. 

GARDINER,  EARNEST  &  GARDINER, 
Bv  W.  GWYNN  GARDINER  E 
JAMES  M.  EARNEST 
EDWARD  S.  DUVALL  E 
Attorneys  for  Appellant. 
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Service  of  a  copy  of  the  foregoing  Designation  bf  Rec¬ 
ord  on  Appeal  is  hereby  acknowledged  this  20th  day  of 
July,  1939. 

PEELLE  LESH  DRAIN  &  BARlNARD 
By  B  WOODRUFF  WEAVER  | 
Attorneys  for  Appellee. 

521  Designation  of  Defendant ,  Washington  Prop¬ 
erties,  Inc.,  for  Record  on  Appeal  \ 

Filed  August  8  1939  j 

•  •  # 

The  appellee,  Washington  Properties,  Inc.,  saving  and 
reserving  all  rights  it  may  have  to  require  that  the  record 
on  appeal  be  supplemented,  particularly  by  reason  |of  the 
failure  of  the  appellant  to  disclose,  by  the  statement  of 
points  filed  under  Rule  75(d),  the  points  appellanj:  pro¬ 
poses  to  make  on  this  appeal,  designates  for  inclusion  in 
the  record  on  appeal,  in  lieu  of  the  “Statement  olj  Evi- 
denct,  in  narrative  form”  filed  July  20,  1939,  with  appel¬ 
lant’s  designation,  a  revision  thereof  giving  effect  to  the 
amendments  and  substitutions  and  including  the  additional 
matter,  w’hich  are  specified  in  detail  in  this  appellee’s  state¬ 
ment  filed  August  7,  1939: 

Or,  in  the  alternative, 

If  an  agreement  or  settlement  shall  not  be  made  as  to  the 


form  of  said  statement,  this  appellee  designates  the  re¬ 
porter’s  transcript  of  the  proceedings  and  evidence  before 
the  trial  justice  and  the  exhibits  received  in  evidence.! 

PEELLE,  LESH,  DRAIN  &  BARNARD, 
By  PAUL  E.  LESH, 

Attorneys  for  defendant,  Washington 
Properties,  Inc. 

Receipt  of  copy  acknowledged  this  8th  day  of  August, 
1939. 

EDWARD  S.  DUVALL  j 
Attorney  for  plaintiff, 
Margaret  Jean  Calvin,  j 
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522  District  Court  of  the  United  States 

for  the  District  of  Columbia 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  from  1  to  521,  both  inclu¬ 
sive,  to  be  a  true  and  correct  transcript  of  the  record, 
according  to  directions  of  counsel  herein  filed,  copies  of 
which  are  made  part  of  this  transcript,  in  cause  No.  61183 
in  Equity,  wherein  Margaret  Jean  Calvin  is  Plaintiff,  and 
Washington  Properties,  Inc.,  a  corporation,  and  Wardman 
Real  Estate  Properties,  Inc.,  a  corporation,  are  Defen¬ 
dants,  as  the  same  remains  upon  the  files  and  of  record  in 
said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  1st  day  of  September,  1939. 

C.  E.  STEWART 

(Seal)  Clerk. 

Endorsed  on  Cover:  No.  7515  Calvin,  Appellant,  vs. 
Washington  Properties,  Inc.  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Filed  Sep  1-1939  Jo¬ 
seph  W.  Stewart,  Clerk 
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On  April  14,  1936,  the  appellant,  as  plaintiff,  filed  a 
judgment  creditor's  complaint  against  the  appellees 
as  defendants.  (K.  1)  The  complaint  set  up  a  judg¬ 
ment  (money  decree)  for  approximately  $121), OCR),  with 
interest  from  August  of  1928,  which  was  rendered 
against  Wardman  Heal  Estate  Properties,  Inc.  on  No¬ 
vember  1,  1935.  It  alleges  said  defendant  transferred 
all  of  its  real  property  to  defendant  Washington  Prop¬ 
erties,  Inc.  in  tin*  latter  part  of  1932  under  a  plan  of 
reorganization  which  preferred  certain  persons  and 
concerns  who  owned  a  large  interest  in  the  capital 
stock  of  defendant  Wardman  Real  Estate  Properties, 
Inc. 

It  further  alleges  that  no  provision  was  made  in 
said  plan  for  the  payment  of  the  general  creditors  of 
the  latter  corporation,  and  its  insolvency,  by  reason  of 
which  the  plaintiff,  appellant  herein,  sought  to  have 
the  Court  below  adjudge  that  she  is  entitled  to  an 
equitable  lien  on  the  real  property  so  transferred 
from  the  Old  Company  to  the  New  Company,  immedi¬ 
ately  behind  the  bonds  which  were  issued  for  reor¬ 
ganization  purposes;  and  she  prayed  for  satisfaction 
of  her  judgment  out  of  the  said  real  estate. 

Both  defendants  were  served  with  process  to  answer 
said  complaint.  (R.  20)  Defendant  Wardman  Real 
Estate  Properties,  Inc.  failed  to  answer,  and  a  decree 
pro  confesso  was  taken.  ( R.  22)  Defendant  Washing¬ 
ton  Properties,  Inc.  moved  to  dismiss  the  complaint. 
(R.  21)  The  Court  overruled  the  motion  to  dismiss, 
(R.  23),  and  said  defendant  thereupon  answered.  (R. 
23)  Most  of  the  averments  contained  in  the  bill  were 
admitted  in  its  answer.  The  answer  denied  however 
that  the  persons  and  concerns  named  in  the  complaint 
acquired  capital  stock  of  Washington  Properties,  Inc. 
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in  the  reorganization  except  for  debentures  of  Ward- 
man  Realty  &  ( ’oust ruction  Co.;  and  denied  that  stock 
received  by  said  persons  and  concerns  was  given  to 
them  because  they  were  stockholders  in  Wardman 
Real  Estate  Properties,  Inc.  Said  defendant  also  de¬ 
nied  that  there  was  any  plan  to  issue  stock  in  the  New 
Company  to  holders  of  stock  in  the  Old  Company,  an|l 
denied  generally  that  the  transactions  which  occurred 
in  the  processes  of  the  reorganization  were  part  of  anjy 
plan  to  defraud  the  general  creditors  of  Wardman 
Real  Estate  Properties,  Inc.  It  therefore  denied 
liability  to  plaintiff  for  payment  of  said  judgment; 
and  lastly  denied  that  the  properties  so  transferred 
from  the  one  corporation  to  the  other  were  subject  ti> 
any  lien  for  the  payment  of  said  debt. 

On  November  15,  1937,  plaintiff  moved  for  leave  t  > 
amend  her  complaint  and  submitted  to  the  Court 
her  proposed  amendment.  (R.  33)  After  hearing,  an 
order  was  passed  granting  leave  to  amend  the  com¬ 
plaint  and  to  tile  tin*  amendment  submitted  to  th  * 
Court.  ( R.  3b)  Defendant  Washington  Properties 
Company  answered  said  amendment  by  filing  an 
amendment  to  its  answer.  (R.  3b) 

The  ease  was  then  calendared  for  trial  and  came 
on  for  final  hearing  without  a  jury,  before  Mr.  Justice 
O’Donoghue.  At  the  close  of  the  evidence  the  Cour 
made  findings  of  fact  and  conclusions  of  law  ( R.  47 
in  pursuance  of  which  a  final  judgment  was  elite  ret 
dismissing  the  complaint.  (  R.  54) 

Notice  of  appeal  by  the  plaintiff  was  filed  (R.  54  j 
and  subsequently  the  bond  on  appeal  of  $350  was  filed 
(R.  55)  The  grounds  of  the  decision  rendered  by  Mr 
Justice  O’Donoghue  were  (1)  that  the  plan  for  the 
transfer  of  the  assets  of  Wardman  Real  Estate  Prop 


erties,  Inc*,  to  a  New  Company  to  lx*  known  as  Wash¬ 
ington  Properties,  Iiu*.  was  not  a  reorganization:  and 
(2)  that  tin*  final  decrees  rendered  in  the  foreclosure 
proceedings  in  11)31  and  1932,  whereby  said  real  estate 
was  sold  and  bought  in  by  the  New  Company  in  pur¬ 
suance  of  the  plan  of  reorganization,  are  a  bar  to  the 
prosecution  of  tin*  plaintiff’s  claim  as  set  forth  in  her 
complaint. 

STATEMENT  OF  THE  CASE. 

The  district  court  dismissed  the  complaint  which 
sought  a  decree  subjecting  the  property  of  Wash¬ 
ington  Properties,  Inc.  to  the  payment  of  a  judg¬ 
ment  for  $120,273.47,  with  interest  from  August  16, 
1028,  at  6  per  cent,  which  plaintiff  had  recovered 
against  Wardman  Heal  Kstate  Properties,  Inc.  on  No¬ 
vember  1,  1035.  The  record  on  this  appeal  is  very 
lengthy  and  tin*  transactions  so  overlap  that  any 
chronological  statement  would  necessarily  be  confus¬ 
ing.  It  will  conduce  to  clearness  to  refer  first  to  those 
between  the  plaintiff  and  Wardman  Real  Kstate  Prop¬ 
erties,  Inc.  and  then  set  out  as  succinctly  as  possible 
the  facts  connected  with  the  foreclosure  of  the  prop¬ 
erties  of  Wardman  Real  Instate  Properties,  Inc.  and 
the  purchase  of  same  by  Washington  Properties,  Inc. 
The  position  of  parties  on  this  appeal  being  tin*  same 
as  below,  the  appellant  will  hereafter  be  referred  to 
as  plaintiff  and  tin*  appellees  as  defendants. 

In  1927  plaintiff  was  the  owner  of  a  large  apartment 
hotel  known  as  the  Highlands  which  is  located  at  Con- 
necticut  Avenue  and  California  Street  in  this  city.  At 
that  time  tin*  building  and  its  furniture  and  furnish¬ 
ings  were  worth  more  than  $900,000  but  was  subject 
to  several  large  encumbrances  among  which  was  a 


blanket  second  trust  which  also  encumbered  the  con¬ 
tiguous  property  known  as  the  Westmoreland  owned 
by  another  party.  Karly  in  said  year  plaintiff  trans¬ 
ferred  the  Highlands  to  Harry  Wardman,  James  1). 
Hobbs  and  Thomas  Bones  for  the  sole  purpose  of  seg¬ 
regating  this  blanket  second  trust.  These  three  indi¬ 
viduals  were  incorporated  for  business  under  the  name 
of  Wardman  Construction  Company.  About  the  sail  e 
time  plaintiff  also  appointed  Wardman  Construction 
Company  her  agent  to  manage  tin*  property.  It  de¬ 
veloped  later  on  that  Wardman  and  his  associates  weife 
in  serious  financial  straits  and  were  seeking  to  obtain 
a  large  loan  to  tide  them  over.  They  conferred  with 
one  Hambleton,  an  investment  broker  or  banker,  do¬ 
ing  business  in  Baltimore  and  he  took  them  to  Halsey, 
Stuart  &  Co.,  another  bond  house  doing  business  in 
New  York  and  Chicago.  (K.  112)  An  agreement  w;  s 
leached  whereby  the  two  banking  houses  were  to  pur¬ 
chase  securities  to  be  issued  and  secured  on  certain 
properties  owned  by  Wardman  and  his  associates.  A 
plan  for  a  corporate  set-up  for  the  issuance  of  secur  i¬ 
ties  was  planned  by  the  “bankers'*  and  carried  int|<» 
effect  sometime  in  192S. 

Wardman  and  his  associates  transferred  certain  of 
their  real  estate  holdings  to  a  new  corporation  which 
was  organized  in  pursuance  of  the  plan  devised  by  the 
said  brokers  and  they  included  in  the  transfers  plain¬ 
tiff’s  said  property,  the  Highlands,  which  they  were 
enabled  to  do  by  reason  of  the  fact  that  she  had  bee  1 
required  in  11)27  by  Wardman  and  his  associates  t  > 
deed  the  property  to  them  in  fee  in  order  that  they 
might  segregate  tin*  said  blanket  trust  and  put  an  in¬ 
dividual  trust  for  a  lesser  sum  on  tlu*  Highlands,  it 
was  on  August  16,  1928,  that  Wardman  and  his  assoc  - 
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ates,  in  violation  of  tin*  trust  reposed  in  them,  deeded 
the  Highlands  to  Wardnian  Real  Estate  Properties, 
Inc.,  the  new  corporation  set  up  by  said  investment 
bankers,  and  this  corporation  thereupon  placed  a  deed 
of  trust  on  the  properties  which  Wardnian  had  trans¬ 
ferred  to  it,  including  the  Highlands.  This  deed  of 
trust  secured  the  payment  of  an  issue  of  notes,  called 
First  and  Refunding  bonds,  aggregating  $10,000,000. 
All  of  the  foregoing,  in  regard  to  the  tortious  conver¬ 
sion  of  plaintiff’s  property,  was  done  without  the  con¬ 
sent  of  plaintiff  and  did  not  become  known  to  her  until 
sometime  late  in  the  year  1920. 

After  the  discoverv  of  the  fraud,  that  is  to  sav  on 
July  21,  1930,  plaintiff  instituted  proceedings  on  the 
equity  side  of  the  court  below  (then  known  as  the  Su¬ 
preme  Court  of  the  District  of  Columbia)  against  said 
Wardnian,  Bones  and  Hobbs  and  tin*  Wardnian  Real 
Estate  Properties,  Inc.,  to  compel  them  to  reconvey 
the  Highlands  to  her,  free  and  clear  of  the  encum¬ 
brance  of  said  loan.  ( R.  la)  Although  this  suit  was 
tiled  in  1930  it  did  not  come  on  for  final  hearing  in  due 
course  until  the  early  part  of  1933.  In  the  meantime 
the  said  defendants  had  put  it  beyond  their  power  to 
reconvey  this  property  to  the  plaintiff  by  allowing  it 
to  be  sold  in  May  of  1931  under  a  foreclosure  proceed¬ 
ing  for  failure  on  their  part  to  pay  municipal  taxes. 
The  case  thereafter  proceeded  as  one  for  a  money  de¬ 
cree  to  compensate  the  plaintiff  for  her  damages  suf¬ 
fered  in  that  regard.  After  the  trial  of  the  case  the 
court  below  entered  an  interlocutory  decree  on  June 
1,  1933,  holding  all  defendants  accountable  to  plain¬ 
tiff  for  tin*  rents  and  profits  derived  from  her  said 
property  to  August  lb,  1928,  and  also  accountable  to 
her  for  the  fair  market  value,  if  any,  of  her  equity  in 


the  property  as  of  August  1(5,  1928,  with  interest  from 
said  date,  and  referring  the  cause  to  the  Auditor  tjo 
state  the  account,  of  tin*  defendants  with  regard  to  the 
rents  and  profits  and  to  ascertain  the  fair  market 
value  of  the  equity  in  the  property  as  of  August  1  <5, 
1928.  (R.  143) 

Thereafter  proceedings  were  had  before  the  Auditor 
who  took  testimony  pursuant  to  tin*  order  of  refer¬ 
ence.  The  matter  was  pending  before  him  from  some¬ 
time  in  June  of  1933  until  July  19,  1935  when  lie  filed 
his  report  with  the  l  Jerk.  This  report  was  duly  rati- 
lied  and  approved  by  order  of  Court  and  thereafter 
on  November  1,  1935,  the  Court  entered  a  final  decree 
in  favor  of  the  plaintiff  against  the  Wardman  Renl 
Kstate  Properties,  Inc.  and  the  other  defendants  for 
the  sum  of  $120,273.47  with  interest  thereon  from  Au¬ 
gust  1(5,  1928  at  G  per  cent  per  annum  as  compensation 
for  the  damages  suffered  by  plaintiff  by  reason  of  the 
wrongful  conversion  and  loss  of  the  Highlands. 

This  final  decree  was  never  appealed  from,  modified, 
nor  vacated  but  was  still  in  full  force  and  effect  at  the 
time  that  she  filed  the  instant  suit  (R.  1G,  17)  nor  was 
anything  paid  on  account  thereof  nor  anything  re¬ 
ceived  in  satisfaction  thereof.  (  R.  57) 

In  preparation  for  the  issuance  of  securities  which 
Halsey,  Stuart  and  Co.  and  Hambleton  A:  Co.  agreed 
to  underwrite,  a  three  corporation  set-up  was  devised 
and  this  involved  a  change  in  the  capitalization  of  the 
Wardman  Construction  Company  and  in  the  name 
thereof  to  Wardman  Corporation.  This  latter  was  t|o 
become  the  parent  concern.  The  plans  for  this  corpor¬ 
ate  set-up  wen*  devised  by  counsel  for  Halsey,  Stuait 

Co.,  who  supervised  the  organization  of  the  three 
corporations,  and  issuance  ot  the  securities  which 
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were  to  be  underwritten  by  the  so-called  ‘‘bankers”, 
Halsey,  Stuart  &  Co.,  Hanibleton  &  Co.  and  others. 
They  either  prepared  or  supervised  the  preparation 
of  all  necessary  documents  and  papers  incidental  to 
the  organization  of  the  three  corporations;  the  trans¬ 
fer  of  Wardman  *s  properties  to  one  of  them;  the  is¬ 
suance  of  the  securities  to  be  sold;  and,  in  general, 
took  charge  of  the  entire  situation  from  the  time  that 
thev  were  in  agreement  with  Wardman  and  his  as- 
sociates  as  to  the  refinancing  of  the  old  Wardman 
Construction  Company.  (R.  112,  161)  A  chart  of  the 
three  corporation  set-up,  which  was  planned  and 
carried  into  effect,  at  the  instance  of  the  so-called 
“bankers”  is  appended  hereto  and  designated  as  Ap¬ 
pendix  A. 

On  the  15th  of  September,  102S,  a  formal  contract 
was  executed  by  Wardman  and  his  associates,  and  Hal¬ 
sey,  Stuart  Co.,  Inc.  and  Hanibleton  Co.,  Inc., 
who  were  referred  to  therein  as  the  “bankers”.  This 


agreement  sets  forth  the  plan  for  tin*  issuance  of  secu¬ 
rities  and  tin*  capitalization  of  each  of  the  new  cor¬ 
porations  called  for  by  the  plan.  ( R.  146)  This  agree¬ 
ment  also  provided  for  the  purchase  by  the  “bankers” 
of  a  one-fourth  interest  in  the  parent  concern  by  the 
sale  and  transfer  to  them  of  all  of  the  ('lass  A  stock 
consisting  of  25,000  shares  of  Wardman  Corporation, 
which  was  selected  for  the  parent  concern.  (R.  152) 
The  capitalization  of  this  parent  concern  was  fixed  at 
100,000  shares  of  stock  without  par  value  comprising 
25,000  shares  of  Class  A  stock  and  75,000  shares  of 
Class  B  stock  all  fully  paid  and  non-assessable.  (R. 
151)  At  the  time  of  the  trial  of  the  instant  suit  the 
“bankers”  were  the  owners  of  all  of  said  (’lass  A 
stock  of  the  parent  concern,  there  being  no  evidence 

to  the  contrary  introduced  bv  defendants. 

•>  • 
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The  two  new  corporations  organized  under  the  Hal¬ 
sey,  Stuart  &  Co.  plan  were  known  respectively  jas 
“Wardnian  Real  Kstate  Properties,  Inc.”  and  “Waikl- 
man  Realty  and  Construction  Co.,”  each  having  jm 
authorized  capital  stock  of  25,000  shares  of  Class  | A 
stock  without  par  value  and  75,000  shares  of  Class jB 
stock  without  par  value.  (R.  146)  In  and  by  the  said 
hankers  agreement  it  was  provided  that  the  Wardnian 
Corporation  (tin*  parent  company)  should  convey  to 
the  “Wardnian  Realty  and  Construction  Company  “ 
(hereinafter  referred  to  as  the  intermediate  company*) 
the  eleven  properties  set  forth  in  Schedule  A  whi<j*h 
was  annexed  to  the  formal  contract  In  turn  the  sajd 
intermediate  company  was  to  convey  the  said  proper- 
lies  to  the  corporation  organized  to  hold  title  thereto, 
namely,  the  Wardnian  Real  Kstate  Properties,  Inc., 
one  of  the  defendants  in  the  instant  suit.  (R.  147)  In 
the  fifth  paragraph  of  the  said  bankers  agreement  (R. 
149)  will  be  found  the  provisions  for  the  creation  of  an 
issue  of  $1 0,000*000  principal  amount  of  so-called  first 
and  refunding  mortgage  gold  bonds  to  be  secured  by  a 
deed  of  trust  on  the  aforesaid  eleven  properties;  also 
for  the  creation  by  the  intermediate  company  of  an 
issue  of  $2,7)00,000  principal  amount  of  0L*  per  cei  l 
so-called  gold  debentures  (notes)  to  Ik*  secured  by  the 
pledge  of  all  of  the  capital  stock  of  Wardnian  Real 
Kstate  Properties,  Inc.  and  $2,500,000  principal  amount 
of  a  note  or  notes  of  Wardnian  Real  Kstate  Propei 
ties,  Inc.,  called  “gold  bonds”  to  be  secured  by  a  junio|i 
deed  of  t rust. 

It  was  further  provided  in  said  agreement  that  th 
terms  and  provisions  of  the  respective  classes  of  stoeljc 
as  well  as  the  By-Laws  of  Wardnian  Corporation,  rcl- 
f erred  to  in  the  bankers  agreement  as  “the  old  com- 
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panv”,  should  be  substantially  the  same  as  provided 
with  respect  to  the  Class  A  and  Class  B  stock  and  the 
By-Laws  of  the  two  new  corporations,  Wardman  Real 
Estate  Properties,  Inc.  and  Wardman  Realty  and  Con¬ 
struction  Company,  Inc.  which  are  referred  to  in  said 
agreement  as  “the  properties  company”  and  “the 
construction  company.” 

In  this  transaction  between  Wardman  and  his  asso¬ 
ciates  and  the  bankers  the  law  firm  of  Beekman,  Bogue 
&  Clarke  of  Xew  York  City  represented  Halsey,  Stuart 
&  Co.,  and  they  were  associated  in  Washington  with 
the  law  firm  of  Douglas,  Ohear  &  Douglas.  Each  of 
the  three  corporations,  under  the  plan  or  set-up  ar¬ 
ranged  by  counsel  for  Halsey,  Stuart  &  Co.,  had  a 
Board  of  Directors  comprising  nine  members  and,  un¬ 
der  the  By-Laws  of  the  three  corporations,  the  holders 
of  Class  A  stock  were  entitled  to  elect  one-third  of  the 
directors  to  be  known  as  Class  A  directors  and,  fur¬ 
thermore,  a  quorum  of  tin*  directors  for  the  transac¬ 
tion  of  business  consisted  of  a  majority  of  all  the  di¬ 
rectors,  including  at  least  one  Class  A  director.  (R. 
63,  87-89,  162)  The  same  men  acted  as  directors  for 
each  of  the  corporations  and  the  (Mass  A  directors  of 
each  were  named  by  the  banking  houses.  One,  Leonard 
L.  Stanley,  was  particularly  active  with  his  influence 
on  the  boards  of  directors  and  actually  dictated  the 
actions  of  the  boards.  (R.  ITS)  He  was  selected  as  a 
(Mass  A  director  by  Halsey,  Stuart  &  Co.  and  was  con¬ 
nected  with  that  concern.  (R.  176)  Another  Class 
A  director  was  Thomas  I).  Carson,  who  was  selected 
for  that  position  by  Halsey,  Stuart  &  Co.  (R.  177), 
and  the  third  was  George  G.  Shriver  who  was  con¬ 
nected  with  Hamblcton  <Jc  Co.  (R.  178) 
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Humphrey  Lloyd  was  employed  as  comptroller  at 
the  instance  of  the  bankers  (R.  177)  and  by  the  tern  s 
of  the  bankers  agreement  could  not  be  supplanted 
without  their  consent.  (R  154)  Tlu*  capital  stock  of 
Wardman  Real  Estate  Properties,  Inc.  was  trans¬ 
ferred  under  the  plan,  to  the  intermediate  company, 
Wardman  Realty  and  Construction  Co.,  and  then  was 
pledged  with  the  Irving  Trust  Company  of  New  York 
as  collateral  to  secure  payment  of  the  so-called  deben¬ 
tures  of  the  intermediate  company,  approximately 
$2,500,000  in  principal  amount.  The  voting  rights  of 
said  capital  stock  wen*  reserved  to  the  said  interme¬ 
diate  company.  (R.  38) 

A  voting  trust  was  created  to  vote  the  25,000  shares 
of  Class  A  stock  of  the  intermediate  company  and  the 
voting  trustees  were  selected  by  the  banking  houses  of 
Halsey,  Stuart  Co.  and  ilamhleton  &  Co.  The  three 
persons  so  selected  were  .James  C.  Stephens,  Cassius 
M.  Clay  and  George  G.  Sliriver.  (R.  179)  James  Cf. 
Stephens  and  Cassius  M.  Clay  were  associated  wit  i 
the  law  firm  of  Beckman,  Bog  lie  and  Clarke.  (R.  113- 
17(i)  George  G.  Sliriver  was  connected  with  Hamble- 
ton  Co.  Thomas  1).  Carson  was  asked  by  Mr.  Ham- 
bleton  to  serve  with  the  Wardman  set-up  in  1928.  (R. 
9S)  With  tlu*  exception  of  a  short  interruption  in  his 
employment  in  1929  on  account  of  absence  from  the 
city  he  served  continuously  with  the  three  corporations 
as  officer  and  director  and  later  on  became  presiden 
of  Wardman  Real  Estate  Properties,  Inc.  upon  the 
resignation  of  Harry  Wardman  in  1930  or  1931.  (rI. 
il4)  j 

Humphrey  Lloyd  became  associated  with  tlu*  three 
Wardman  companies  as  comptroller,  in  1928.  Prioi 
to  coming  to  Washington  lie  was  employed  in  Xewj 
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York  by  a  firm  of  accountants,  and  Leonard  L.  Stan¬ 
ley,  an  employee  of  Halsey,  Stuart  &  Co.,  suggested 
that  lie  see  Mr.  Wardman  in  regard  to  the  position  of 
comptroller.  He  also  acted  as  officer  and  director  of 
some  or  all  of  the  corporations.  (R.  59) 

By  the  plan  and  system  organized  and  set  up  to 
include  (’lass  A  directors  for  each  of  the  corporations, 
selected  l>v  the  bankers,  and  bv  means  of  the  said  vot- 
ing  trust,  the  bankers  effectually  controlled  and  domi¬ 
nated  the  affairs  of  Wardman  Real  Estate  Properties, 
Inc.,  and  its  affiliated  company,  Wardman  Realty  & 
Construction  Co.,  to  the  exclusion  of  Wardman  and  his 
associates.  They  were  ultimately  forced  to  retire, 
by  resignation,  in  1930  or  1931,  leaving  tin*  entire  cor¬ 
porate  set-up  in  the  hands  of  Halsey,  Stuart  &  Co.  and 
its  agents.  (R.  178,  179). 

When  tin*  so-called  bonds  and  debentures  were  ready 
to  be  put  on  tin*  market  by  the  bankers  they,  in  con¬ 
junction  with  Wardman  Real  Estate  Properties,  Inc., 
issued  a  circular  memorandum  for  the  use  of  sales¬ 
men  of  the  bonds  (R.  190)  This  memorandum  de¬ 
scribed  the  securities  for  sail*  and  the  properties  mort¬ 
gaged  to  secure  the  payment  thereof.  According  to 
the  representations  made  by  tin*  bankers  and  Ward- 
man  Real  Estate  Properties,  Inc.  an  appraisal  of  the 
eleven  properties,  including  the  Highlands,  thcreto- 
for  made  by  Ford,  Bacon  &  Davis  of  New  York,  placed 
a  valuation  on  the  real  and  personal  property  at  some¬ 
thing  between  $28,000,000  and  $29,000,000.  (R.  195) 

Janies  I).  Hobbs  formerly  vice-president  of  Ward- 
man  Real  Estate  Properties,  Inc.  in  a  deposition  given 
in  this  cause  just  before  tin*  trial  thereof,  placed  a 
valuation  on  all  of  the  properties,  with  the  exception 
of  the  Highlands  and  exclusive  of  the  fixtures,  furni- 
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turc  and  furnishings,  as  of  October  21,  1932,  at  $20, 
660,312.  (R.  180)  Ho  also  testified  that  John  I,. 

Weaver  of  this  city  appraised  all  of  the  eleven  prop¬ 
erties  in  April,  1928,  and  his  valuation  of  the  ten  in 
volved  in  this  suit  was  approximately  $22,800,000. 

It  was  testified  at  the  trial  that  only  abou' 
$11,000,000  of  the  so-called  first  and  refunding  bond  is 
sue  was  sold  by  the  bankers.  Apparently  the  sales  to 
the  public  were  stopped  when  Leonard  L.  Stanley 
and  others  connected  with  Halsey,  Stuart  &  Uo.  were 
indicted  for  fraud  in  connection  with  the  organization 
of  Wardman  Real  Estate  Properties,  Inc.  and  the  sale 
of  securities  through  the  United  States  mails,  in  the 
Federal  Uourt  at  Milwaukee.  (R.  301) 

The  (Vntral  Hanover  Bank  &  Trust  Uo.  (formerly 

the  Central  Union  Trust  of  New  York)  and  Frank 

Wolfe  of  New  York  Uitv  were  selected  bv  HalsevL 

»  •  «  ' 

Stuart  Ac  Uo.  to  act  as  trustees  under  the  so-called  firsj 
and  refunding  mortgage  securing  the  issue  of 
$16,000,000  of  so-called  gold  bonds  (R.  113),  and  said 
trust  company  was  also  selected  as  depositary  foij- 
(’lass  A  stock  of  tin*  intermediate  company  under  the 
voting  trust  agreement  between  said  company  and  the 
(Vntral  Hanover  Bank  A:  Trust  Uo.  (R.  179) 

Reorganization  of  Wardman  Real  Estate  Properties 
Inc.,  and  Foreclosure  Proceedings  to  Transfer  Its 
Assets  to  the  New  Company. 

The  hotal  business  of  Wardman  Real  Estate  Prop 
erties,  Inc.,  did  not  prosper  under  the  supervision  aiui 
control  of  Leonard  L.  Stanley  and  Thomas  D.  (’arson 
the  lattei  never  having  had  any  experience  in  tilt 
hotel  business  prior  to  joining  this  Wardman  com¬ 
pany.  He  had  been  a  national  bank  examiner.  In  the 
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early  part  of  1931,  Halsey,  Stuart  &  Co.  and  Hamble- 
ton  &  Co.  decided  upon  a  reorganization  of  Ward] nan 
Real  Estate  Properties,  Inc.  The  first  named  invest¬ 
ment  house  selected  a  group  of  men  to  act  as  a  pro¬ 
tecting  committee  for  holders  of  first  and  refunding 
bonds.  (R.  163,  164)  The  names  of  the  persons  se¬ 
lected  by  the  bankers  to  serve  on  these  committees  ap¬ 
pear  in  Plaintiff’s  Exhibit  13.  ( R.  197)  Leonard  L. 
Stanley  was  selected  as  chairman  of  one  committee 
and  George  G.  Shriver  was  chairman  of  the  other 
committee. 

It  does  not  appear  from  the  evidence  whether  any 
of  those  on  the  committee  for  First  and  Refunding 
mortgage  bonds  were  the  holders  of  any  such  bonds, 
nor  were  the  connections  of  any  except  Leonard  L. 
Stanley,  shown.  It  does  appear  from  the  evidence 
however  (R.  163)  that  William  R.  Compton,  who  was 
suggested  by  the  bankers  and  was  presumably  the 
broker  who  participated  as  one  of  the  bankers  in  the 
flotation  of  the  Wardrnan  securities,  as  shown  on  the 
memorandum  issued  for  the  benefit  of  salesman  of 
such  securities,  Plaintiff’s  Exhibit  No.  12  (R.  190), 
and  Ellery  C.  Huntington,  Jr.  associated  with  the  law 
firm  of  Satterlee  &  Canfield  of  New  York,  which  was 
suggested  as  counsel  to  the  committee  by  Halsey, 
Stuart  &  Co.,  were  made  members  of  the  Shriver  Com¬ 
mittee.  (R.  163)  On  July  22, 1931,  the  plan  and  agree¬ 
ment  for  the  reorganization  of  defendant  Wardman 
Real  Estate  Properties,  Inc.,  were  adopted.  (R.  199) 
Thev  are  set  forth  in  extenso  as  Plaintiff’s  Exhibit  13. 
The  instrument  is  a  complete  plan  for  the  reorganiza¬ 
tion  of  Wardman  Real  Estate  Properties,  Inc.,  and 
for  the  transfer  of  its  assets  to  a  new  corporation 
which  was  to  take  title  thereto  after  the  transfer  of 
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the  assets  to  it  by  foreclosure  proceedings  or  other¬ 
wise.  Comprehensive  provisions  are  made  for  tlrnt 
purpose. 

It  provided  in  Part  V  for  the  deposit  of  the  follow  ¬ 
ing  securities  under  the  plan:  (R.  201) 

(a)  First  and  refunding  mortgage  gold  bonds  of 
Wardman  Real  Estate  Properties; 

(b)  Six  and  one-half  per  cent  gold  debentures  of 
the  Wardman  Realty  &  Construction  Co.;  and 

(e)  $220,000  face  amount  (i  per  cent  unsecured 
notes  of  Wardman  Real  Estate  Properties, 
Inc.  dated  as  of  September  1,  1928. 

The  securities  mentioned  in  Paragraph  (b)  were  not 
the  obligations  of  the  company  which  it  proposed  t> 
reorganize,  and  those  securities  mentioned  in  Para¬ 
graph  (c)  were  merely  notes  of  hand  or  unsecured 
obligations  of  the  company  to  be  reorganized.  (R.  201 ) 

In  connection  w'ith  this  listing  of  securities  allowed 
to  participate  in  the  reorganization  it  was  provided  n< 
follows : 

“Xo  provision  is  made  in  the  Plan  for  any  of 
the  stock  of  the  Present  Company;  and  no  stock 
of  the  Present  Company  may  be  deposited  unde}- 
the  Plan;  nor,  except  as  herein  stated,  are  any 
creditors  of  the  Present  Company  entitled  to  par¬ 
ticipate  in  the  Plan.” 

Xo  provision  was  made  for  the  participation  of  the 
second  trust  note  for  $2,500,000  of  the  old  company 
which  was  pledged  with  Irving  Trust  Company  to 
secure  payment  of  the  securities  mentioned  in  saic 
Paragraph  (b)  of  Part  V  of  the  Plan. 

The  Plan  set  forth  the  ‘‘important  results  which  the 
reorganization  is  intended  to  accomplish”.  (R.  200) 


16 


Provision  is  also  made  by  the  Plan  for  the  selection 
of  Leonard  L.  Stanley  and  George  G.  Shriver  as  re¬ 
organization  managers  to  carry  out  the  plan.  (R.  207) 
In  Part  X  of  the  Plan  it  is  provided  in  part  as  fol¬ 
lows  : 


“The  First  and  Refunding  Mortgage  will  be 
foreclosed,  and  the  Properties  of  the  Present 
Company  will  be  sold  either  in  pursuance  of  the 
bill  of  complaint  filed  by  Central  Hanover  Bank 
&  Trust  Company  and  Frank  Wolfe,  Plaintiffs 
against  Wardman  Real  Estate  Properties,  Inc., 
Defendant,  In  Equity,  in  the  Supreme  Court  of 
the  District  of  Columbia  or  in  such  other  manner 
as  may  be  approved  by  the  Reorganization  Man¬ 
agers.  Tlie  Reorganization  Managers  will  cause 
someone  on  their  behalf  to  bid  at  such  sale  for  the 
properties.”  (R.  207) 

“The  reorganization  is  to  embrace,  except  inso¬ 
far  as  the  Reorganization  Managers  shall  other¬ 
wise  determine,  the  Properties  of  the  Present 
Company.  In  the  discretion  of  the  Reorganiza¬ 
tion  Managers,  the  reorganization  may  also  em¬ 
brace  such  other  property  or  assets,  including,  but 
without  limiting  the  foregoing,  any  current  assets 
of  the  Present  Company,  and,  likewise  in  the  dis¬ 
cretion  of  the  Reorganization  Managers,  the  New 
Company  may  be  required  to  assume  any  liabili¬ 
ties  of  the  Present  Company,  including,  but  with¬ 
out  limiting  the  foregoing,  any  current  liabilities 
of  the  Present  Company.”  (R.  208) 

In  pursuance  of  this  plan  for  the  reorganization  of 
Wardman  Real  Estate  Properties,  Inc.  notice  was  sent 
to  the  holders  of  the  First  and  Refunding  Bonds,  by 
Halsey,  Stuart  &  Co.,  that  the  interest  due  on  March 
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1,  1931,  would  not  bo  paid.  Following  this  the  com¬ 
pany  defaulted  on  the  interest  payment.  Thereafter, 
the  whole  debt  was  declared  due  by  Central  Hanover 
Bank  &  Trust  Co.,  as  trustee  under  the  First  and  Re¬ 
funding  mortgage,  and  on,  to-wit,  July  14,  1931,  the 
Central  Hanover  Bank  &  Trust  Co.,  instituted  fore¬ 
closure  proceedings  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia.  At  the  time  said  bill  was  filed  as 
Equity  Xo.  53,117  Wardman  Real  Estate  Properties, 
Inc.,  filed  a  formal  answer  signed  by  Daniel  Thew 
Wright  as  attorney  and  verified  bv  Thomas  I).  Carson 
as  president  of  the  corporation  which  admitted  the 
averments  of  the  bill  and  consented  to  the  relief 
prayed,  namely,  appointment  of  receivers  and  fore¬ 
closure  on  the  loan.  This  answer  is  of  record  in  this 
Court,  and  appears  in  the  record  on  the  appeal  of 
Bissell  Thomas ,  et  al.  v.  Central  Ilanover  Bank  and 
Trust  Co.,  et  al..  Xo.  6011  on  the  docket  of  this  Court. 
It  is  set  forth  in  full  here : 

“Filed  July  14,  1931. 

«#*•*•##* 

Xow  comes  Wardman  Real  Estate  Properties. 
Inc.,  and  for  answer  to  the  bill  herein,  admits  that 
the  averments  thereof  are  true,  and  consents  tc 
the  appointment  of  a  Receiver  as  therein  prayed 

Daniel  Thew  Wright, 
Attorney  for  Defendant. 

(  'itv  ok  Washington, 

District  of  C olumhia,  ss: 

Thomas  D.  Carson,  being  first  duly  sworn,  says 
that  he  is  President  of  Wardman  Real  Estate 
Properties,  Inc.,  the  defendant  herein,  and  that 
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the  facts  set  forth  in  the  foregoing  answer  are 
true  as  he  verily  believes. 

Thomas  D.  Carson. 

Sworn  to  before  me  and  subscribed  in  my  pres¬ 
ence  this  14th  dav  of  Julv,  1931. 

Evelyn  R.  Potterton, 
(Notarial  Seal.)  Notary  Public ,  D.  C. 

On  the  same  day  two  of  the  members  of  the  com¬ 
mittee  selected  by  Halsey,  Stuart  &  (’o.  to  represent 
the  first  and  refunding  mortgage  bondholders,  namely, 
Julius  I.  Peyser  and  Joseph  P.  Tumulty  (R.  197)  to¬ 
gether  with  Thomas  1).  (’arson  were  appointed  re¬ 
ceivers  for  the  properties  of  the  old  company,  Ward- 
man  Real  Estate  Properties,  Inc.,  and  Douglas,  Obear 
&  Douglas,  who  had  been  acting  as  counsel  for  Halsey, 
Stuart  &  Co.,  in  the  organization  of  Wardman  Real 
Estate  Properties,  Inc.  (R.  193),  were  appointed  coun¬ 
sel  for  the  receivers.  The  above-mentioned  action  on 
the  part  of  the  corporation  was  approved  by  the  direc¬ 
tors  and  stockholders.  (R.  64) 

Subsequently  one  Randolph  P.  Compton,  a  simple 
contract  creditor  holding  an  unsecured  note  or  notes 
of  Wardman  Real  Estate  Properties,  Inc.,  filed  suit 
against  Wardman  Real  Estate  Properties,  Inc.  on  said 
notes  and  asked  for  the  appointment  of  receivers  of 
certain  unmortgaged  current  assets.  The  defendant 
Wardman  Real  Estate  Properties  promptly  filed  an 
answer  admitting  the  averments  of  the  bill  and  con¬ 
senting  to  the  appointment  of  receivers  (R.  268)  and 
thereupon  this  cause  was  consolidated  with  the  fore¬ 
closure  suit  and  the  receivers  appointed  in  that  cause 
were  ordered  to  act  as  receivers  in  this  later  suit, 
Equity  No.  53,180.  (R.  269) 
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On  October  14,  1931  a  final  decree  of  foreclosure 
and  sale  of  the  properties  securing  the  first  and  re¬ 
funding  bond  issue,  with  the  exception  of  the  High¬ 
lands,  was  signed.  ( R.  274)  No  appeal  having  been 
taken  therefrom  the  properties  were  put  up  at  auction 
and  sold  on  October  21,  1932  to  two  representatives  of 
the  Stanley  Committee  who  then  assigned  their  bd 
to  tin*  reorganized  or  new  company,  Washington  Prop¬ 
erties,  Inc.  The  sale  was  ratified  and  confirmed  by 
the  District  Court  sometime  in  November  of  1932,  ai  d 
on  December  30,  1932  the  receivers,  pursuant  to  direc¬ 
tions  of  the  Court,  turned  over  all  of  the  properties 
to  Mr.  Thomas  1).  ('arson  who  had  just  been  selected 
to  serve  as  president  of  the  new  company.  He  never 
resigned  as  president  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  nor  did  he  resign  as  receiver.  (R.  60,  61, 
63,  64) 

An  appeal  was  taken  from  the  order  of  the  Court 
confirming  the  sale  and  the  decision  of  this  Court  on 
that  appeal  was  rendered  September  24,  1934.  Sup- 
sequent  proceedings  had  in  the  said  consolidated 
causes  related  to  the  reception  and  proof  of  claims  of 
unsecured  creditors  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  and  to  the  separation  of  mortgaged  and 
unmortgaged  personalty.  These  matters  were  referred 
to  a  Special  Master.  The  Special  Master’s  first  re¬ 
port,  filed  November  1,  1933  ( R.  340),  was  confirmed 
by  order  of  the  Court  on  December  7,  1933.  ( R.  343) 
The  second  and  final  report  of  the  Special  Master, 
having  to  do  with  the  claims  of  general  creditors,  was 
filed  by  him  on  April  9,  1936.  (R.  379)  j 

In  a  memorandum  of  findings  filed  October  12,  193il 
in  Equity  No.  53,117,  being  the  foreclosure  proceed¬ 
ings,  Mr.  Justice  Adkins,  among  other  things,  statejl 
as  follows: 
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“2.  The  reorganization  plan  is  not  submitted  to 
me  for  approval,  and  I,  therefore,  make  no  com¬ 
ments  on  it.”  (R.  380) 

In  another  memorandum  in  the  nature  of  an  opinion 
filed  by  Mr.  Justice  Adkins  on  the  same  day,  (R.  381) 
the  Court  said  in  part: 

“The  case  being  tried  I  found  that  the  maker 
defaulted  in  the  payment  of  interest  on  the  bond 
due  March  1,  1931 ;  that  the  principal  of  all  the 
bonds  is  now  due  and  that  the  trustees  are  entitled 
to  a  decree  of  foreclosure.  *  #  * 

“A  reorganization  plan  agreed  to  by  the  depos¬ 
iting  bondholders  was  submitted  informally  to  the 
Court,  but  no  request  is  now  made  for  the  approval 
of  that  plan.  Xo  provision  is  made  in  that  plan 
for  the  stockholders.”  (R.  382) 

In  a  memorandum  filed  November  28,  1932,  by  Mr. 
Justice  Letts  (R.  320)  the  Court  said  with  reference  to 
the  proceedings  for  confirmation  of  the  sale: 

“That  these  properties  shall  be  sold  has  been 
judicially  determined,  and  the  Court  is  now  to  say 
whether  the  bid  of  $2,800,000,  subject  to  the  under¬ 
lying  mortgages  aggregating  in  excess  of  $4,- 
000,000  should  be  accepted  and  the  sale  approved. 

“The  Court  finds  that  the  sale  was  fairly  con¬ 
ducted  and  complied,  in  all  respects,  with  the  pro¬ 
vision  of  the  decree  of  the  foreclosure  and  sale 
*  *  *.  The  Court  regrets  that  the  price  received, 
approximately  $6,800,000,  does  not  bear  a  better 
relation  to  the  assessed  value  and  the  mortgage 
value  '  4  *.  *  *.  The  Court  must  determine 

whether  the  amount  here  bid  is  an  adequate  price, 
in  these  times  and  at  a  forced  sale,  under  all  the 
circumstances  revealed  in  the  evidence.  Nothing 
in  the  evidence  gives  hope  for  a  better  price  if  the 
bid  is  rejected  and  the  property  again  offered  for 
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sale.  #  *  *  The  Court  further  finds  that,  under 
the  evidence  and  the  law  the  price  offered  is  ade¬ 
quate  and  should  be  accepted.  ” 

The  decree  confirming  the  sale  was  entered  Decc.u  - 
her  1,1932.  (R.  322) 

The  Instant  Suit. 

Plaintiff’s  suit  is  to  obtain  satisfaction  for  her  judg¬ 
ment  out  of  the  property  in  the  hands  of  the  New  Con  - 
pany.  On  April  14,  1936,  plaintiff  filed  suit  in  the  Dis¬ 
trict  Court  against  both  the  New  and  the  ( )ld  ( ’ompanies, 
namely,  Washington  Properties,  Inc.  and  Wardman 
Real  Estate  Properties,  Inc.  to  obtain  an  equitable  lien 
on  the  ten  properties  transferred  to  the  Xew  Company 
by  the  decree  of  foreclosure  and  sale  (with  the  excep¬ 
tion  of  the  Highlands)  immediately  back,  in  point  of 
priority,  of  the  bonds  issued  for  reorganization  pur¬ 
poses,  and  to  obtain  satisfaction  of  her  judgment 
against  Wardman  Real  Estate  Properties,  Inc.  (the 
Old  Company),  out  of  the  properties  transferred  to 
Washington  Properties,  Inc.  (the  Xew  Company),  it 
being  alleged  in  the  complaint  that  the  value  of  tin* 
properties  so  transferred  was  far  in  excess  of  the  debt 
due  the  secured  creditors  and  therefore  there  is  ample 
out  of  which  to  pay  her  claim  without  prejudice  to 
them.  This  complaint  as  framed  was  in  the  usual  form 
of  a  judgment  creditor’s  bill  (R.  1)  containing  allega¬ 
tions  of  the  insolvency  of  the  old  company;  that  it  was 
made  insolvent  by  the  foreclosure  proceedings  and 
transfer  of  all  of  its  properties  to  the  Xew  Company; 
and  that  nothing  was  left  after  said  foreclosure  for  tin* 
payment  of  plaintiff’s  claim  and  nothing  on  which  sin- 
could  levy’  execution  for  the  satisfaction  of  her  judg¬ 
ment. 
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In  addition  thereto,  plaintiff  alleged  that  in  the  re¬ 
organization  of  the  Old  Company  the  persons  and  con¬ 
cerns  who  stood  in  the  relation  to  said  company  of 
stockholders,  namely,  the  bankers,  had  been  given  a 
preference  over  the  general  creditors  of  the  Old  Com¬ 
pany,  in  that  they  were  given  a  large  quantity  of  the 
capital  stock  of  the  New  Company.  Tile  plaintiff  also 
alleged  in  an  amendment  to  her  complaint  that  she  was 
not  a  party  to  the  foreclosure  proceedings  and  although 
she  diligently  prosecuted  her  claim  against  Ward  man 
Real  Estate  Properties,  Inc.  for  the  fraudulent  conver¬ 
sion  of  her  property,  the  Highlands,  nevertheless  she 
was  not  able  to  obtain  judgment  thereon  until  long 
after  the  foreclosure  proceedings,  incidental  to  the  re¬ 
organization  of  the  Old  Company  had  terminated.  She 
set  uj)  the  fact  that  there  was  an  interlocutory  decree 
in  her  favor  on  the  question  of  fraud  in  June  of  1933, 
and  that  she  was  entitled  to  damages  because  the  de¬ 
fendant  had  put  it  beyond  its  power  to  reconvey  the 
Highlands  to  her,  but  the  question  was  referred  to  the 
Auditor  to  find  what,  if  any,  damages  she  had  suffered 
for  which  the  defendant  should  be  held  accountable. 
This  was  not  determined  until  the  Auditor’s  report  was 
filed  in  1935  and  a  final  decree  thereon  rendered  by  the 
Court  below  on  November  1,  1935.  (R.  1G) 

All  of  the  foregoing  facts  were  admitted  in  tin*  an¬ 
swers  of  the  defendant  Washington  Properties,  Inc., 
with  the  exception  of  the  alleged  preference  to  the 
bankers  in  the  distribution  of  stock  in  the  course  of  the 
reorganization,  and  the  alleged  value  of  the  properties 
transferred,  over  and  above  the  debt  due  the  secured 
creditors.  The  reorganization  of  the  Old  Company  and 
the  stops  whereby  the  property  was  transferred  to  the 
New  ( 'ompany,  involving  the  processes  of  the  ( ’ourt,  was 
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set  out  in  plaintiff’s  complaint  and  there  was  no  denial 
thereof  in  the  answer  and  tin*  amended  answer  thereto. 
It  was  not  denied  that  it  was  a  reorganization  of  the  01*1 
Company.  This  was  admitted  in  the  answer.  The  plain¬ 
tiff  alleged  in  Paragraph  21  of  her  complaint  that  sir- 
was  not  a  party  to  said  foreclosure  suit.  Equity  Nc. 
53,117  (R.  13)  and  in  answer  to  said  Paragraph  21  th|e 
defendant  admitted  the  allegations  therein  to  be  truip 
(R.  27) 

The  issues  presented  by  the  pleadings  were:  (1) 
whether  any  preference  had  been  given  to  the  bankers 
over  plaintiff  and  other  general  creditors:  (2)  whether 
the  properties,  at  the  time  of  sale,  were  worth  more 
than  the  mortgage  debt ;  and  (3)  whether  the  judgment 
of  the  Court  in  the  consolidated  causes.  Equity  Xo. 
53,117  and  53, ISO  were  res  adjudicata  of  plaintiff’s 
claim  in  suit.  There  was  no  issue  of  fact  presented  to 
the  Court  in  regard  to  the  reorganization  of  Wardman 
Real  Estate  Properties,  Inc.  To  the  contrary,  defei  - 
dants’  efforts  at  the  trial  in  this  regard  were  directed 
to  showing  that  the  reorganization  plan  was  carried 
out.  (R.  109)  This  is  shown  by  the  following  taken 
from  the  record  (R.  109) : 

“Counsel  for  Washington  Properties.  Inc.,  then 
inquired  if  the  new  company  issued  any  securities 
otherwise  than  in  accordance  with  the  reorganiza  ¬ 
tion  plan,  and  the  witness  replied  that  the  company 
did  not  except  by  direction  of  the  mandate  of  the 
Court  of  Appeals.  The  following  then  occur  re! 
(Tr.  242-246) 

By  Mr.  Duvall : 

(,).  I  asked  you  if  what  you  did  in  connection  with 
the  issuance  of  stock  wasn't  to  turn  over  the  stock 
to  the  reorganization  managers  for  distribution? 
A.  What  I  did  as  officer  of  the  new  company  was 
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to  carry  out  the  plan  of  reorganization  as  set  out. 

Q.  That  doesn’t  answer  the  question.  Wasn’t 
the  stock  issued?  A.  The  stock  was  issued  in  ac¬ 
cordance  with  the  plan.” 

Means  Devised  by  the  Bankers  to  Dominate  and 
Control  the  Affairs  of  the  New  Company. 

The  evidence  shows  that  at  the  time  of  the  instant 
suit  the  bankers  and  those  associated  with,  or  friendly 
to,  them  held  a  majority  of  the  stock  in  the  Xew  Com- 
pany.  In  pursuance  of  the  plan  of  reorganization 
42,516  shares  of  the  capital  stock  of  Washington  Prop¬ 
erties,  Inc.  had  been  distributed.  Of  this  amount  the 
majority  or  approximately  21.900  shares  went  to  the 
bankers  and  some  others  ostensibly  for  $2,300,000  of 
debenture  notes  of  the  intermediate  company  which 
were  not  obligations  of  the  Old  Company.  All  of  the 
capital  stock  was  issued  however  to  three  voting  trus¬ 
tees  and  trust  certificates  without  voting  rights  were 
issued  to  the  parties  who  had  deposited  securities  and 
were  entitled  to  capital  stock  in  the  New  Company. 
(R.  238,  239)  Halsey,  Stuart  &  Co.  in  1935  were  the 
owners  of  voting  trust  certificates  representing  9,482 
shares.  (R.  240)  Two  of  these  voting  trustees, 
namely,  Hellen  and  Stetson  were  selected  by  represen¬ 
tatives  of  Halsey,  Stuart  &  Co.,  while  the  third,  Sh ri¬ 
ver,  represented  Hambleton  &  Co. 

The  officers  of  the  New  Company  were  the  same  ac¬ 
tive  representatives  of  Halsey,  Stuart  &  Co.  who  served 
as  officers  of  the  Old  Company.  Thomas  D.  Carson  as 
president  of  the  Old  Company  was  transferred  to  the 
presidency  of  the  New  Company  and  Humphrey  Lloyd, 
who  had  been  a  director  and  the  comptroller  of  the  Old 
Company,  was  transferred  to  similar  positions  with 
the  New  Company.  These  men,  as  well  as  those  who 
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were  chosen  for  the  position  of  Directors  of  t lie  New 
Company,  were  selected  by  agents,  representatives  lor 
attorneys  connected  with  or  representing  Halsey,  sju- 
art  &  Co.  in  some  capacity  (R.  60,  70,  74,  76,  102)  aiid 
nowhere  in  the  evidence  does  it  appear  that  any  who 
had  surrendered  first  and  refunding  mortgage  bonds 
in  the  Old  Company  and  received  income  bonds  and 
stock  in  the  New  Company,  had  any  voice  in  the  selec¬ 
tion  of  the  officers  and  directors,  or  the  voting 
trustees. 

The  persons  most  active  in  the  selection  of  the  indi¬ 
viduals  to  fill  the  said  offices  were  Leonard  L.  Stanle  y, 
associated  with  Halsey,  Stuart  &  Co.,  Hugh  H.  Obeqr 
Esq.,  who  had  been  counsel  for  Halsey,  Stuart  &  ( 


in  the  organization  of  Wardman  Real  Estate  Propi 
lies,  Inc.,  and  Paul  E.  Lesh,  Esq.,  who  was  also  eounsjel 
for  Halsev.  Stuart  &  Co.  as  far  back  as  1931,  when  Ik 
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and  his  firm  represented  them  in  this  jurisdiction  in 
suit  wherein  they  were  defendants.  (R.  115) 

After  the  New  Company  was  incorporated  it  was 
organized  in  New  York  at  15  Broad  Street,  where  tie 
offices  of  Halsey,  Stuart  &  Company’s  attorneys,  Be< 
man,  Bogue  &  Clark,  were  also  located  in  1932,  and  j| 
that  time  two  individuals  employed  by  or  associate 
with  Paul  E.  Lesh,  Esq.,  who  now  represents  the  d< 
fondant  Washington  Properties,  Inc.,  were  appointed 
as  officers  for  the  New  Company:  one  as  vice  president 
and  the  other  as  secretary.  They  were  selected  by  M 
Lesh  (R.  85,  86). 

None  of  the  capital  stock  of  Wardman  Real  fist  at 
Properties,  Inc.,  was  ever  issued  or  sold  to  the  public. 
Then*  were  no  stockholders.  One  certificate  for  tin 
entire  capitalization  was  issued,  and  assigned  to  th 
intermediate  company  and  the  bankers  caused  it  to  M* 
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pledged  as  security  for  payment  of  the  debentures 
which  they  owned. 

The  stock  w’as  owned  by  the  parent  concern  and  as 
owners  of  one-fourth  of  the  capital  stock  of  the  parent 
company,  the  bankers  owned  a  one-fourth  interest  in 
the  pledged  stock. 

Plaintiff’s  contention  is  that  the  large  amount  of 
stock  in  the  New  Company,  which  was  given  to  the 
bankers  ostensibly  for  their  debentures,  was  in  reality 
taken  by  them  because  of  their  interest  in  the  stock  of 
Wardman  Real  Estate  Properties,  Inc.,  both  as  owners 
and  pledgees.  Their  relation  to  this  stock  was  tanta¬ 
mount  to  that  of  stockholders. 

So  that  in  substance  there  was  an  exchange  of  stock 
in  this  transaction,  giving  the  bankers  a  preference 
over  tin*  creditors  of  the  Old  Company. 

It  was  shown  by  the  evidence  that  plaintiff  first 
gained  knowledge  of  the  bankers’  ownership  of  stock 
in  the  three  corporations  sometime  in  1937,  after  the 
present  suit  was  filed.  (R.  137) 

At  the  trial  no  evidence  was  offered  on  behalf  of  the 
defendants  to  controvert  the  averment  of  the  amend¬ 
ment  to  the  plaintiff’s  bill  of  complaint  that  there  was 
a  very  substantial  excess  of  value,  of  the  ten  proper¬ 
ties  involved  here,  over  the  mortgage  indebtedness,  at 
the  time  they  were  sold  in  the  foreclosure  proceedings 
in  1932.  Taking  the  minimum  appraisal  as  a  basis, 
this  excess  over  the  mortgage  indebtedness  was  some¬ 
where  in  the  neighborhood  of  $4,000,000.  exclusive  of 
the  Highlands  and  of  the  value  of  the  fixtures  and  fur¬ 
niture  in  the  properties.  (R.  180) 

Plaintiff  alleged  in  her  complaint  as  amended  that 
these  reorganization  proceedings,  whereby  the  prop¬ 
erties  were  transferred  from  the  one  company  to  the 
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other,  rendered  the  Old  Company  insolvent  and  let 
nothing  for  the  payment  of  plaintiff’s  judgment  or  tb 
levy  on  and  that  at  the  time  of  the  trial  Wardman  Re: 
Estate  Properties,  Inc.,  was  still  insolvent.  These  wer 
admitted  l>v  the  defendant  Washington  Propertio 
Inc.,  in  its  answer  as  amended. 


Plea  of  Res  Adjudicata. 


In  the  amended  answer,  filed  by  Washington  Prop¬ 
erties,  Inc.  in  the  instant  suit,  it  pleaded  the  decree* 
and  orders  in  Equity  Xos.  53,117  and  53,180,  consoli¬ 
dated,  as  an  adjudication  of  plaintiff's  claim  to  an 
equitable  lien  in  the  instant  suit.  (R.  45)  An  examina¬ 
tion  of  those  orders  will  disclose  that  they  did  not 
decide  the  question  presented  here.  The  question  in¬ 
volved  in  this  suit,  whether  there  had  been  a  prefer¬ 
ence  accorded  to  the  bankers  and  others  in  the  reor¬ 
ganization  of  Wardman  Real  Estate  Properties,  Inc., 
over  its  creditors,  was  not  in  issue  in  the  consolidated 
cases  and  was  not  decided  by  the  judgments  and  orders 
in  those  cases  and  could  not  have  been.  Hence  the  prin¬ 
ciples  of  res  adjudicata  do  not  apply  here. 

There  being  nothing  in  the  record  and  the  judg¬ 
ments  entered  in  those  consolidated  causes  to  support 
the  defendants'  plea  of  res  adjudicata,  counsel  foil- 
plaintiff  moved  the  Court  at  the  trial  to  strike  the  dej 
crees,  orders  and  parts  of  the  record,  received  in  evij 
deuce  conditionally,  but  the  Court  overruled  the  mo| 
lion.  (R.  139)  In  so  doing  the  Court  committed  error| 
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STATEMENT  OF  POINTS. 

The  following  are  the  points  on  which  appellant  will 
rely  on  her  appeal : 

1.  The  Court  erred  in  overruling  plaintiff’s  motion 
to  strike  the  evidence  introduced  on  behalf  of  Wash¬ 
ington  Properties,  Inc.  and  consisting  of  pleadings, 
orders  and  decrees,  in  Equity  Causes  53,117  and  53,180, 
including  the  proceedings,  and  portions  of  Reporter’s 
transcript  of  testimony  before  the  Special  Master. 

2.  The  Court  erred  in  holding  that  the  adjudication 
in  Equity  Causes  53,117  and  53,180  is  a  bar  to  the  suit. 

3.  The  Court’s  findings  of  fact  are  contrary  to  the 
evidence. 

4.  The  Court’s  findings  of  fact  are  contrary  to  the 
weight  of  the  evidence. 

5.  The  Court’s  conclusions  of  law  are  contrary  to  the 
law  applicable  to  the  case. 

G.  There  is  not  sufficient  evidence  to  support  the 
Court’s  findings  of  facts  which  are  in  issue  in  the  case. 

7.  There  is  not  sufficient  evidence  to  support  the 
Court’s  conclusions  of  law. 

S.  The  Court  erred  in  granting  judgmenl  in  favor  <>f 
Washington  Properties,  Inc. 

1).  And  other  points  apparent  of  record. 
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SUMMARY  OF  ARGUMENT. 

Preference  Given  to  Stockholders  of  Old  Company. 

1.  It  is  established  conclusively  by  the  evidence  and 
not  controverted  by  any  evidence  adduced  by  the  de¬ 
fendant,  that  the  bankers  owned  a  one-fourth  interest 
in  the  capital  stock  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  represented  by  one  certificate  which  wa^ 
pledged  with  the  Irving  Trust  Company  of  New  York 
as  trustee,  to  secure  payment  of  obligations  of  the  in¬ 
termediate  company  in  which  the  bankers  were  largely 
interested,  and  that,  by  instructions  given  to  sal 
trustee,  it  still  holds  said  certificate  of  stock  subjec 
to  the  orders  of  the  bankers.  This  uncontroverted  fact 
when  considered  in  conjunction  with  the  other  evi 
dence  in  the  case  conclusively  proving  that  the  bank 
ers  at  all  times  dominated  and  controlled  the  affairs 
of  Wardman  Real  Estate  Properties,  Inc.  can  lead  to 
but  one  inference  and  that  is  that  the  large  holdings  of 
stock  in  the  New  Company  (Washington  Properties, 
Inc.)  were  obtained  by  them  by  reason  of  their  substan¬ 
tial  interest  in  the  assets  of  Wardman  Real  Estate 
Properties,  Inc.  and  the  influence  asserted  by  them 
through  their  agents,  to  obtain  stock  control  of  the 
New  Company. 

This  was  substantially  a  preference  over  the  general 
creditors  of  the  Old  Company  and  brings  the  instant 
case  squarely  within  the  principles  laid  down  in 
Northern  Pacific  Railroad  Cc.  v  Boyd,  228  U.  S.  482,  5? 
L.  ed.  931.  The  bankers  at  the  time  of  the  trial  of  this 
case,  by  reason  of  their  large  stockholdings  in  the  new 
company,  were  able  to  dictate  the  selection  of  men  foy 
all  important  posts  to  conduct  the  affairs  of  Washing 
ton  Properties,  Inc.  There  is  no  evidence  in  the  cas 
that  any  holders  of  first  and  refunding  bonds  had  any 
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thing  to  do  with  the  selection  of  any  officers  or  direct¬ 
ors  of  Washington  Properties,  Inc.  or  of  the  three  men 
who  were  selected  to  act  as  trustees  to  vote  their  capi¬ 
tal  stock.  In  fact,  it  was  not  made  to  appear  by  any 
evidence  offered  on  behalf  of  defendant  that  the  hold¬ 
ers  of  first  and  refunding  bonds  ever  agreed  that  the 
capital  stock  in  the  New  Company  should  be  tied  up 
in  a  voting  trust  with  trustees  selected  by  Halsey, 
Stuart  and  Co.  to  vote  their  stock. 

Reorganization. 

2.  The  Court  below  erred  in  holding  that  there  was 
no  reorganization  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  involved  in  the  agreement  and  plan  which 
was  adopted  and  which  purported  to  be  in  fact  a  re¬ 
organization  plan.  All  of  the  evidence  and  the  fair  in¬ 
ferences  to  be  drawn  therefrom  prove  beyond  doubt 
that  there  was  a  reorganization  of  the  Old  Company 
both  in  fact  and  in  law.  A  careful  reading  of  the  agree¬ 
ment  and  plan  which  is  set  forth  in  extenso  in  the  rec¬ 
ord  leaves  no  room  for  doubt  on  this  point.  Nor  was 
it  denied  in  the  answer  of  Washington  Properties,  Inc. 
To  the  contrary,  it  was  admitted.  It  was  also  admit¬ 
ted  by  defendant  Wardman  Real  Estate  Properties, 
Inc.  by  its  failure  to  answer  and  the  decree  pro  con- 
fesso  against  this  defendant  for  failure  to  answer. 
Furthermore,  the  Court  below  disregarded  what  this 
Court  held  in  regard  to  the  reorganization  of  the  Old 
Company  when  the  decree  confirming  the  sale  of  the 
mortgaged  properties  was  before  it  on  appeal  in  the 
case  of  Bissell  Thomas,  et  al.  v.  Central  Hanover  Bank 
&  Trust  Co.,  et  al.,  75  F.  (2d)  227;  64  App.  D.  C.  96. 
This  Court  there  recognizes  that  it  is  a  plan  of  reor¬ 
ganization  of  the  Old  Company,  and  referred  to  it  as 
such. 
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Res  Adjudicata. 

3.  There  was  nothing  in  the  record  of  the  case  which 
would  justify  the  conclusion  of  the  Court  below  to  the 
effect  that  the  decrees  entered  in  the  consolidated 
causes  decided  the  facts  in  issue  in  the  instant  case.  The 
Court  made  no  sufficient  finding  of  facts  to  support 
such  conclusion,  nor  is  there  sufficient  evidence  to  sup¬ 
port  the  finding  made  by  the  Court  in  this  regard. 
The  plaintiff  here  was  not  made  a  party  to  the  pro¬ 
ceedings  for  foreclosure  of  the  mortgage,  brought  by 
the  trustee  Central  Hanover  Bank  &  Trust  Co.  in  193^, 
and  did  not  become  a  creditor  of  Wardman  Real  Estate 
Properties,  Inc.  until  she  obtained  an  adjudication  oA 
November  1,  1935  in  her  equity  suit  for  a  reconvey¬ 
ance,  filed  in  1930.  Until  that  time  she  was 
merely  a  contingent  creditor  seeking  damages  in  a 
Court  action  in  equity  with  a  creditor’s  position  contin¬ 
gent  upon  a  finding  by  the  Court  in  her  case  that  she 
had  suffered  some  damage.  Furthermore,  the  only  issues 
in  the  foreclosure  proceeding  was  one  between  the 
mortgagor  and  the  mortgagee  on  the  question  whether 
the  debt  was  overdue  and  unpaid  and  as  to  that  there 
was  no  issue  by  reason  of  the  fact  that  the  Wardman. 
Real  Estate  Properties,  Inc.  came  into  Court  promptly 
upon  the  filing  of  the  bill  for  foreclosure,  admitted  the 
facts  alleged  in  the  bill  in  regard  to  default  and  con 
sented  to  the  relief  therein  prayed  including  the  ap¬ 
pointment  of  receivers. 

Thereupon,  receivers  were  appointed  for  the  prop¬ 
erties  and  a  decree  of  foreclosure  and  sale  was  en¬ 
tered  on  October  14,  1931  from  which  no  appeal  was 
taken  and  it  became  final  in  November  of  1931.  A  sale| 
was  ordered  and  the  properties  were  sold  to  bidders! 
for  the  Bondholders  Protective  Committee  pursuant 
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to  the  plan.  This  sale  was  confirmed  by  the  Court  be¬ 
low  in  October  of  1932,  and  the  only  questions  there 
presented  on  objections  to  the  confirmation  of  the  sale 
were:  (1)  whether  the  sale  was  fairly  conducted;  and 
(2)  whether  the  price  brought  was  adequate  in  the 
circumstances.  The  plan  of  reorganization  was  never 
in  issue  in  that  cause,  nor  was  it  passed  upon  by  the 
Court  even  though  it  was  informally  brought  to  the 
attention  of  the  Justice  who  signed  the  decree  for  fore¬ 
closure  and  sale. 

Moreover,  an  order  of  the  late  Mr.  Justice  Cox 
passed  in  the  foreclosure  suit  in  August  of  1931  and 
referred  to  and  made  a  part  of  the  answer  of  the  defen¬ 
dant  Washington  Properties,  Inc.  denied  leave  to  in¬ 
tervene  to  certain  parties  who  proposed  to  raise  some 
questions  of  fraud.  The  Court’s  ruling  in  substance  was 
that  the  proceeding  was  simply  a  foreclosure  suit  and 
it  could  not  be  enlarged  so  as  to  permit  the  trial  of 
question  such  as  were  set  up  in  the  petition  for  leave  to 
intervene.  That  ruling  established  the  law  for  the  case. 
There  was  no  adjudication  in  the  Compton  suit  (con¬ 
solidated  with  the  foreclosure  suit)  which  created  a 
bar  to  the  trial  of  the  issues  in  the  instant  suit. 

It  will  be  contended  that  all  of  the  litigation  in  said 
consolidated  causes  was  terminated  long  before  the 
plaintiff  was  in  a  legal  position  to  assert  her  claim  to 
an  equitable  lien  and  for  satisfaction  of  her  judgment 
out  of  the  property  transferred  from  the  Old 
Company  to  the  New  Company  in  December  of  1932. 
The  attention  of  this  Court  will  be  directed  to  the  in¬ 
consistency  of  the  position  taken  in  the  instant  case 
by  Washington  Properties,  Inc.,  and  the  position  taken 
by  the  Central  Hanover  Bank  &  Trust  Co.  and  the 
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bondholders’  committee  when  they  were  before  this 
Court  as  appellees  in  the  Bissell  Thomas  case.  In  the 
instant  case  the  contention  is  set  up  for  the  first  time 
in  the  amended  answer  that  plaintiff  was  a  creditor  of 
Wardman  Real  Estate  Properties,  Inc.  when  the  fore¬ 
closure  proceedings  were  going  on  and  that  she  be¬ 
came  a  party  to  those  proceedings  by  filing  a  contin¬ 
gent  claim  as  creditor  in  June  of  1933  whereas  it  is 
shown  by  the  record  in  this  Court  in  Thomas  v.  Cen¬ 
tral  Hanover  Bank  &  Trust  Co.,  supra,  there  were  no 
creditors  at  that  time.  It  would  appear  that  the  Court 
hinged  its  decision  on  the  appeal  mainly  on  the  fact 
that  there  were  no  creditors’  rights  involved. 

Insufficiency  of  Evidence  to  Support  Findings 
of  Fact  and  Conclusions  of  Law. 

4.  For  the  reasons  set  forth  in  Paragraph  2,  sub¬ 
title  “Reorganization”  there  was  no  evidence  to  sup¬ 
port  the  1st  finding  by  the  Court  to  the  effect  that 
Washington  Properties,  Inc.  was  not  a  reorganization 
of  Wardman  Real  Estate  Properties,  Inc.  but  was  a 
plan  for  cooperation  among  certain  creditors  of  that 
company. 

There  was  not  sufficient  evidence  to  warrant  the 
Court’s  2nd  finding  of  fact.  While  there  was  no  con¬ 
flict  in  the  evidence  in  regard  to  the  preference  of 
the  bankers  in  the  distribution  of  stock  in  the  New 
Company,  yet  the  inference  to  be  drawn  from  the  evi¬ 
dence  favored  the  contention  of  the  plaintiff  that  they 
were  so  preferred  over  general  creditors  because  of 
their  large  interests  in  the  Old  Company.  Also,  the  evi¬ 
dence  tended  to  show  a  strong  probability  that  such 
reasons  as  were  given  for  the  stock  preference,  in  the 
testimony  of  some  of  the  witnesses,  were  incredible 
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and  against  the  probabilities.  In  other  words,  the 
Court  was  not  required  to  accept  the  explanations 
where,  on  their  face,  they  were  unbelievable.  When 
viewed  in  the  light  of  all  of  the  circumstances  sur¬ 
rounding  the  transaction,  whereby  the  bankers  ob¬ 
tained  stock  controlled  of  the  New  Company,  the  state¬ 
ment  in  the  plan  of  re-organization  that  a  majority  of 
stock  would  be  given  for  value  less  debentures  is  open 
to  grave  doubt  and  suspicion  that  it  does  not  truly  re¬ 
flect  the  real  transaction.  It  is  correct  reasoning  to  say 
that  that  statement  of  the  transaction  is  very  improb¬ 
able. 

The  3rd  finding  is  immaterial.  With  reference  to  the 
Court’s  4th  finding,  the  facts  found  do  not  support  the 
plea  of  res  adjudicata,  discussed  in  Paragraph  3,  sub¬ 
title  “Res  Adjudicata,”  nor  do  they  support  the  Court’s 
conclusions  3  to  5.  There  is  no  evidence  what¬ 
soever  to  support  the  5th  finding  of  fact  con¬ 
cerning  the  plan  or  reorganization  of  Wardman 
Real  Estate  Properties.  It  was  not  ruled  on  by 
the  Court  in  Equity  Causes  53,117  and  53,180, 
as  heretofore  explained  in  the  discussion  of  the 
subject  or  res  adjudicata.  The  principal  parts  of  the 
Court’s  6th  finding  are  not  based  upon  any  evidence 
adduced  in  the  cause,  but  to  the  contrary,  the  evidence 
on  the  question  of  the  control  of  the  bankers  over 
Wardman  Real  Estate  Properties,  Inc.,  for  their  own 
gain  and  profit,  fully  established  that  as  a  fact,  and 
likewise  the  evidence  conclusively  established  the  fact 
to  be  that  the  President  and  other  executives  of  Wash¬ 
ington  Properties,  Inc.  were  selected  and  put  in  office 
by  agents  of  the  bankers  upon  the  transfer  of  the  real 
estate  of  the  Old  Company  to  the  New  Company  on 
December  30,  1932. 
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For  the  foregoing  reasons  all  of  the  Court’s  conclu¬ 
sions  of  law  were  erroneous  and  the  judgment  entered 
herein  cannot  be  maintained. 

Theory  and  Scope  of  Instant  Case. 

5.  Corporate  property  is  generally  recognized  by 
the  Courts  as  a  trust  fund  for  the  payment  of  creditors 
and  they  may  follow  the  same,  in  appropriate  proceed¬ 
ings,  to  obtain  satisfaction  of  their  claims.  That  is  the 
purpose  of  the  instant  suit.  Where  corporate  property 
is  subject  to  execution  that  remedy  may  be  followed 
at  law.  However,  where  there  are  no  assets  subject  to 
execution  on  judgment,  the  Courts  recognize  the  right 
of  judgment  creditors  to  pursue  equitable  remedies  to 
reach  assets  which  have  been  transferred  by  the  judg-  | 
ment  debtor.  The  common  instance  of  such  equitable  j 
remedy  is  that  obtained  by  a  judgment  creditor’s  com-  j 
plaint.  A  judgment  creditor  seeking  to  obtain  satis¬ 
faction  for  his  debt  may  pursue  all  of  his  remedies  j 
legal  or  equitable  concurrently.  For  instance,  he  may 
levy  execution  and  at  the  same  time  seek  by  equitable 
processes  to  reach  assets  not  subject  to  a  levy  by  execu¬ 
tion.  He  may  also  seek  a  distributive  share  of  any  fund 
of  the  corporation  which  is  being  administered  by  the 
Court  in  receivership  proceedings  or  otherwise  and,  in 
pursuing  the  one  remedy,  he  does  not  necessarily 
waive  any  other  remedies  which  he  may  have. 

In  the  instant  suit,  plaintiff  filed  a  judgment  credi¬ 
tor’s  complaint  which  seeks  satisfaction  of  her  judg¬ 
ment  out  of  corporate  assets  transferred  under  reor¬ 
ganization,  upon  the  theory  that  such  assets  should 
be  subjected  to  an  equitable  lien  behind  the  bonds  is¬ 
sued  for  reorganization  purposes.  Plaintiff  also  inter- 
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vened  in  the  receivership  proceedings  in  the  Comp¬ 
ton  suit,  Equity  No.  53,180,  to  obtain  a  distributive* 
share  of  a  fund  of  approximately  $200,000  which  was 
derived  mainly  from  accounts  receivable,  due  the  Old 
Company  and  which  were  not  subject  to  the  lien  of  any 
deed  of  trust.  That  fund  being  in  custodia  legis  was 
not  subject  to  levy  and  execution  in  the  hands  of  the 
receivers.  By  appearing  and  proving  her  judgment 
she  did  not  waive  her  right  to  the  equitable  remedy 
asserted  in  the  instant  suit  against  the  real  property 
of  the  Old  Company  which  was  not  then  in  custodia 
legis  and  had  not  been  for  sometime  prior  to  the  filing 
of  her  claim  with  the  Special  Master  for  a  distributive 
share  of  said  fund.  By  reference  to  the  order  passed 
in  the  consolidated  causes  on  April  6,  1933,  which  re¬ 
ferred  the  matter  to  a  Special  Master  for  the  ascertain¬ 
ment  of  claims  against  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  it  will  be  seen  in  paragraph  4  thereof  that 
the  Court  directed  (R.  328) : 

“'4.  All  persons,  firms  or  corporations  having 
claims  or  demands  against  the  defendant,  Ward- 
man  Real  Estate  Properties,  Inc.,  or  the  receivers 
herein,  or  against  any  property  in  the  hands  of  the 

receivers,  are  required  on  cr  before  the  30th  day 
of  June,  1933,  under  penalty  of  thereafter  having 
said  claims  disallowed  in  the  discretion  of  the 
Court,  to  file  same  with  the  Special  Master,  *  *  *” 
(Underscoring  ours) 

Plaintiff’s  claim  against  the  Old  Company  was  ad¬ 
judicated  by  Mr.  Justice  Bailey  in  plaintiff’s  suit, 
Equity  No.  51,662  filed  in  1930,  the  final  decree  therein 
having  been  entered  on  November  1,  1935.  It  being  a 
final  judgment,  the  merits  of  the  claim  were  not  subject 
to  attack  before  the  Special  Master  in  the  Compton 
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suit,  Equity  No.  53,180.  The  Special  Master  was  bound 
to  recognize  its  validity  and  accord  plaintiff  a  distribu¬ 
tive  share  of  the  fund  to  be  distributed  by  the  Court 
in  that  cause.  Nor  was  said  judgment  an  issue  in  the 
instant  suit.  It  was  merely  the  basis  for  the  suit.  The 
claim  in  the  instant  suit  is  one  for  an  equitable  lien 
and  the  satisfaction  of  said  judgment  and  the  issues 
presented  aside  from  the  defense  of  res  adjudicata,  are: 
(1)  whether  any  preference  over  creditors  was  given 
to  persons  or  concerns  owning  stock  interest  in  the  Old 
Company;  and  (2)  whether  at  the  time  of  the  trans¬ 
fer  of  the  corporate  properties  of  the  Old  Company  to 
the  New  Company  in  1932,  under  the  plan  of  reorgani¬ 
zation.  there  was  any  substantial  excess  in  the  values 
thereof  over  the  mortgaged  debts  of  the  Old  Company. 

The  Court  below  failed  to  draw  this  distinction  and 
treated  the  instant  suit  as  a  re -litigation  of  plaintiff’s 
claim  against  the  fund  in  the  receiver’s  hands  instead 
of  a  demand  for  equitable  execution  on  her  judgment 
and  against  the  real  property  sold  in  1932.  Because  of 
this  misconception  the  Court  held  that  plaintiff’s  in¬ 
tervention  for  the  purpose  of  obtaining  a  distributive 
share  of  the  money  in  the  hands  of  the  receivers  in  ! 
the  Compton  suit  was  a  bar  to  the  instant  suit  upon 
the  ground,  as  expressed  in  his  opinion,  that  the  claim 
there  was  the  same  as  the  claim  here.  And  the  Court  ! 
fell  into  the  same  error  in  its  conclusions  of  law 
although  in  the  Court’s  4th  finding  of  facts  it  merely 
found  that  the  claims,  filed  by  Washington  Properties, 
Inc.,  as  assignee,  and  allowed  by  the  Special  Master 
were  res  adjudicata.  That  finding  did  not  go  so  far  as 
to  include  the  issues  in  the  instant  suit,  therefore  all 
of  the  Court’s  conclusions  of  law  relating  to  the  plea 
cf  res  adjudicata  are  without  any  foundation  in  fact. 
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ARGUMENT. 

In  the  discussion  of  the  Points  relied  on  for  a  re¬ 
versal  of  the  judgment  rendered  by  the  trial  court, 
which  raise  the  question  of  insufficient  evidence  to  sup¬ 
port  the  lower  court’s  Findings  of  Fact  and  Conclu¬ 
sions  of  Law  as  well  as  the  court’s  errors  of  law,  the 
Points  3  to  9  inclusive  will  he  grouped  and  considered 
first.  They  relate  to  the  bankers’  interest  in  'Ward- 
man  Real  Estate  Properties,  Inc.,  hereinafter  referred 
to  as  the  Old  Company;  their  domination  and  control 
over  its  affairs  from  1928,  when  it  was  organized,  un¬ 
til  the  Washington  Properties,  Inc.,  hereinafter  re¬ 
ferred  to  as  the  New  Company,  took  over  the  property 
and  business  of  the  Old  Company,  December  31,  1932: 
the  reorganization  of  the  Old  Company  in  1931,  and 
issuance  of  stock  in  the  New  Company  to  the  bankers; 
and  domination  and  control  of  the  bankers  over  the 
affairs  of  the  New  Company.  Points  3  to  9  involve 
the  lower  court's  1st  and  2nd  Findings  of  Fact  and  all 
of  its  Conclusions  of  Law.  The  1st  conclusion  ap¬ 
pears  to  be  based  partly  on  the  1st  and  2nd  Find¬ 
ings  of  Fact,  while  the  remaining  conclusions  are  based 
wholly  on  those  findings. 

Points  1  and  2,  which  relate  to  the  defense  of  res 
adjudicata  and  the  overruling  by  the  court  of  plain¬ 
tiff’s  motion  to  strike  the  evidence  introduced  under 
the  plea  of  res  adjudicata,  subject  to  plaintiff’s  right 
to  make  the  motion  after  the  evidence  was  all  in  (R. 
139),  will  next  be  discussed,  both  from  the  standpoint 
of  insufficiency  of  the  evidence  to  support  the  plea,  and 
the  principles  of  law  applicable  to  this  defense,  in  the 
circumstances  of  the  case.  Points  1  and  2,  involve  the 
4th  and  .‘>th  Findings  of  Fact  and  the  1st  Conclusion  of 
Law. 
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In  the  “Statement  of  the  Case,”  which  precedes  thi s 
part  of  the  brief,  reference  has  been  made  to  the  evi¬ 
dence  adduced  at  the  trial  and  the  facts  established 
thereby. 

The  underlying:  facts,  on  which  appellant  bases  he}' 
claim  to  have  her  judgment  made  a  lien  on  the  properl- 
ties  of  the  Old  Company  since  transferred  to  the  New 
Company,  and  to  have  satisfaction  thereof  out  of  said 
property,  were  fully  and  incontrovertible  proven  by 
admissions  in  the  amended  answer  of  the  defendan 
Washington  Properties,  Inc.,  and  its  answers  to  the 
interrogatories  propounded  to  it  before  trial.  (R.  2381 
and  by  evidence  for  the  most  part  obtained  from  wit} 
nesses  drawn  from  the  opposite  side.  Out  of  a  large 
number  so  called,  only  one,  C.  C.  Glover,  was  disinter¬ 
ested  and  free  from  bias.  The  others  were,  at  one  time 
or  another,  employees  or  agents  of  the  bankers,  the 
Old  Company  or  the  New  Company.  There  was  also 
much  documentary  evidence  introduced,  which  ema¬ 
nated  from  these  sources.  None  of  the  evidence  thus 
adduced  at  the  trial  was  controverted  “by  defendant”, 
nor  could  it  have  been  in  view  of  its  source. 

It  was  shown  conclusively  that  the  bankers  owned 
one-fourth  of  the  capital  stock  of  the  parent  concern, 
which  indirectly  owned  all  of  the  capital  stock  of  Ward- 
man  Real  Estate  Properties,  Inc.  and  that  at  the  time 
of  the  reorganization  these  bankers  effectually  domi¬ 
nated  and  controlled  all  three  corporations,  through  the 
medium  of  interlocking  boards  of  directors  whose  di¬ 
rectors  were  under  the  bankers  control,  and  of  trusts 
set  up  for  the  Class  A  stock  of  each  corporation,  with 
trustees  chosen  by  the  bankers  to  vote  the  stock.  No 
action  could  be  taken  by  any  board  of  directors  with¬ 
out  the  concurrence  of  the  Class  A  directors. 
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It  was  proven  that  the  Plan  of  Reorganization  was 
prepared  by  agents  and  attorneys  of  the  bankers  and 
adopted  July  22,  1931.  The  persons  who  served  as 
members  of  the  so-called  bondholders  protective  com¬ 
mittee  were  chosen  by  one  of  the  banking  concerns.  An 
employee  of  this  concern  was  selected  to  act  as  chair¬ 
man.  The  bankers  set  up  another  committee,  which, 
the  evidence  showed,  was  intended  to  look  after  their 
own  interests  in  the  reorganization.  This  was  known 
as  the  Debentures  protective  committee.  An  employee 
of  one  of  the  bankers  was  made  chairman,  another 
banker  was  a  member  and  the  third  member  was  chosen 
from  a  law  firm  in  New  York  which  was  selected  by  the 
bankers  to  act  as  counsel  to  the  committee.  The  bank¬ 
ers  appointed  the  chairmen  of  these  two  committees  to 
act  as  Managers  to  carry  out  the  Plan  of  Reorganiza¬ 
tion. 

Although  the  bankers  were  not  secured  creditors  of 
Wardman  Real  Estate  Properties,  Inc.,  the  Plan  of  Re¬ 
organization  made  provision  for  them  in  the  distribu¬ 
tion  of  stock  of  the  New  Company.  The  Plan  stated 
that  no  creditors  of  the  Old  Company  were  entitled  to 
participate  in  it  except  the  holders  of  $220,000  of  un¬ 
secured  notes  of  Wardman  Real  Estate  Properties, 
Inc.  who  were  the  bankers.  As  to  other  simple  contract 
creditors  the  Plan  provided  that  the  New  Company 
might  be  required  to  assume  any  liabilities  of  the  Old 
Company,  in  the  discretion  of  the  reorganization  man¬ 
agers. 

The  Plan  also  provided  for  foreclosure  of  the  mort¬ 
gaged  properties  of  the  Old  Company  and  of  its  capital 
stock,  by  legal  proceedings  or  otherwise,  and  transfer 
of  the  said  properties  to  the  New  Company.  The  prop¬ 
erties  (10  in  number)  were  foreclosed  by  decree  of  the 
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lower  court  and  sold  on  October  21,  1932,  to  represen¬ 
tatives  of  the  committee  for  the  First  and  Refunding 
bondholders.  The  New  Company  took  possession  De¬ 
cember  31, 1932. 

In  the  meantime  plaintiff  was  litigating  with  the  O  d 
Company  for  the  restitution  of  the  Highlands,  and  aln 
accounting  of  rents  and  profits,  or  damages  for  tlje 
tortious  conversion  thereof.  Her  suit  was  filed  in  19.‘j0 
and  she  obtained  a  final  decree  therein  against  IVa i*(|l 
man  Real  Estate  Properties,  Inc.  on  November  1,  1935 
for  $120,273.47,  as  compensation  for  the  damages  suf¬ 
fered  by  reason  of  the  conversion  and  loss  of  her  prop¬ 
erty. 

Plaintiff  never  assented  to  the  Plan  of  Reorganize 
tion  and  was  not  made  a  party  to  the  foreclosure  pr< 
ceedings.  Furthermore,  it  was  proven  that  tin*  bankers 
controlled  the  disposition  of  the  capital  stock  of  the 
Old  Company  and  still  controlled  same  after  the  reot 
ganization  was  carried  out,  (R.  197)  and  that  they  or 
their  agents  and  attornevs  selected  all  of  the  officers 
and  directors  of  the  New  Company,  and  three  trustees 
to  vote  its  capital  stock.  It  was  also  proven  that  thr* 
bankers  and  some  others  whose  interests  were  idenli 
cal.  received  more  stock  in  the  New  Company  for  their 
debentures  than  the  holders  of  the  First  and  Refund¬ 
ing  bonds.  Defendant  claimed  that  only  42,516  shares 
of  stock  were  distributed  (R.  238)  and  of  this  amount  it 
was  admitted  that  the  Shrivel*  committee,  represent 
ing  the  bankers  principally,  received  21,905  shares  for 
its  depositors.  The  Plan  called  for  the  issue  of  24.23.ji 
to  the  bankers  committee.  (R.  213) 

The  ownership  by  the  bankers  of  one-fourth  of  th 
capital  stock  of  the  Wardman  Corporation,  tin*  pareii 
company,  and  consequently  a  one-fourth  interest  in  th 
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capital  stock  of  the  Wardman  Real  Estate  Properties, 
Inc.;  their  domination  and  control  of  the  three-corpora¬ 
tion  set-up  and  the  pledging  of  the  entire  issue  of  capi¬ 
tal  stock  of  Wardman  Real  Estate  Properties,  Inc.  to 
secure  payment  of  the  debentures  of  the  middle  com¬ 
pany,  which  they  owned;  their  dual  relation  to  this  col¬ 
lateral,  that  of  pledgor  and  pledgee;  and  their  domina¬ 
tion  and  control  of  the  reorganization  of  Wardman 
Real  Estate  Properties,  Inc.  with  a  large  allotment  to 
them  of  stock  in  the  New  Company  on  the  pretense  that 
it  was  in  exchange  for  debentures,  which  were  obliga¬ 
tions  of  the  middle  company  and  not  of  Wardman  Real 
Estate  Properties,  Inc.,  can  lead  to  but  one  reasonable 
inference  and  that  is  that  this  stock  in  the  New  or  re¬ 
organized  Company,  was  obtained  by  reason  of  the 
bankers’  interest  in  the  Old  Company  and  its  assets  and 
their  control  of  the  reorganization.  This  inference  is 
shown  to  be  the  logical  conclusion  from  the  facts  in 
evidence,  by  the  explanation  given  by  George  G.  Sh ri¬ 
ver  for  the  purchase  by  his  committee  of  the  $2,500,000 
second  trust  note,  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  long  after  the  Plan  of  Reorganization  was 
adopted.  This  note  was  sold  to  the  Shriver  Commit¬ 
tee  on  October  28,  1931  at  auction,  by  the  Irving  Trust 
Company,  as  trustee  for  just  enough  to  pay  the  trus¬ 
tee’s  expenses,  namely,  $10,000,  and  the  committee  was 
the  only  bidder.  His  committee  instructed  the  Irving 
Trust  Company  on  September  22, 1931  to  sell.  ( R.  108) 
In  explanation  of  this  acquisition  of  the  second  trust 
note,  Shriver  said,  “The  Committee  had  to  have  the 
collateral,  it  seemed  to  them  4  *  *  to  get  their  proper 
position  in  the  reorganization.”  (R.  164)  This  was 
an  admission  that  the  bankers,  as  holders  of  obliga¬ 
tions  of  the  middle  company,  had  no  right  to  any  stock. 
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The  purchase  of  this  note  was  followed  by  the  action 
of  the  Directors  of  Washington  Properties,  Inc.  on  Db- 
cember  22 ,  1932.  They  agreed  to  receive  the  secoijd 
trust  note  in  lieu  of  the  debentures  of  the  middle  eoiji- 
pany  (R.  91)  deposited  under  the  Plan  of  Reorganiza¬ 
tion. 

The  bankers  received  five  times  as  much  stock  per 
unit  of  $500  as  the  first  trust  note  holders;  and  a  mi¬ 
nority  of  all  the  outstanding  stock  of  the  New  Com¬ 
pany  *‘with  income  bonds”  was  what  the  first  trust 
note  holders  got  under  the  Plan  of  Reorganization. 

According  to  the  plan  for  distribution  of  stock  in  the 
Xew  Company  it  was  provided  that  the  holders  of  the 
first  and  refunding  mortgage  bonds  would  receive  one 
share  for  each  unit  of  $500  thereof  making  21,9:6 
shares  in  all,  whereas  the  holders  of  debentures  of  the 
middle  company  were  to  receive  five  shares  for  eac 
unit  of  $500  thereof  making  a  total  of  23,155  slum 
and  the  bankers  as  holders  of  $220,000  of  two  year  mji 
secured  notes  of  Wardman  Real  Estate  Propertie 
[ne.  would  receive  one  share  for  each  unit  of  $200  then 
of  making  1,100  shares  additional.  The  total  planndd 
distribution  was  therefore  46,181  shares  of  which  tlu 
holders  of  the  $10,963,000  of  first  and  refunding  morl 
gage  bonds  were  to  receive  the  minority  of  the  capital 
stock  of  the  Xew  Company  and  the  control  of  the  Xew 
Company  was  given  to  those  persons  and  concern: 
chieflv  the  bankers,  who  were  to  receive  the  balance 
amounting  to  44,255  shares.  (R.  213) 

The  defenses  set  up  by  defendant  in  its  answtji 
as  amended  were  (1)  admitted  reorganization  hi 
claimed  full  compliance  with  the  plan  of  reorganiz; 
lion  and  denial  of  any  preference  to  the  old  stockhoh 
ers:  and  (2)  res  adjudicata  as  a  bar  to  the  suit. 
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The  leading  case  on  the  subject  of  corporate  reorgan¬ 
ization  and  the  rights  of  non-assenting  creditors,  where 
stockholders  of  the  old  company  receive  stock  in  the 
new  company  and  no  provision  is  made  to  pay  the 
claims  of  all  creditors,  is  Northern  Pacific  Railway  ('o. 
v.  Boyd ,  supra.  There  is  a  close  analogy  between  the 
facts  of  that  case  and  the  one  at  bar  and  the  principles 
there  announced  are  applicable  here.  The  facts  briefly 
are  as  follows: 

In  1896,  one  Spaulding,  recovered  a  judgment 
against  the  ('oner  D’Alene  Railroad,  a  spur  on  the 
Northern  Pacific  Railroad,  for  work  done  and  ma¬ 
terials  furnished  in  building  it. 

Boyd  claimed  that  the  judgment  belonged  to  him 
and  instituted  a  suit  to  establish  his  title.  It  ter¬ 
minated  in  his  favor.  When  the  appeal  was  dis¬ 
missed,  the  judgment  was  about  to  become  dor¬ 
mant.  Thereupon,  in  1903,  Boyd  began  proceed¬ 
ings  in  the  state  court  to  have  it  revived  and  on 
October  23,  1905  obtained  a  judgment  against  the 
(’oner  D’Alene  for  $71,278,  being  the  original  debt 
with  accumulated  interest  and  costs.  An  appeal  was 
taken  and  dismissed  and  thereupon  Boyd,  in  Sep¬ 
tember  of  1906  brought  in  a  state  court  his  suit 
against  the  Northern  Pacific  Railroad  and  the 
Northern  Pacific  Railway  Company,  claiming  that 
the  railroad  was  liable  for  this  debt  of  tin*  Coucr 
D’Alene,  and  that  the  railway  in  turn  was  liabh* 
for  this  debt  of  the  railroad.  The  case  was  re¬ 
moved  to  the  United  States  Circuit  court  and  from 
there  finally  reached  the  Supreme  Court. 

In  1893  a  creditors  bill  was  filed  against  the 
Northern  Pacific  Railroad  alleging  that  it  was  in¬ 
solvent  and  had  outstanding  bonds  amounting  to 
$140,000,000  and  a  floating  indebtedness  of  about 
$11,000,000  and  praying  for  an  appointment  of  a 
receiver  to  preserve  the  property  as  an  entirety 
and  to  prevent  it  from  being  dismembered  by  sepa- 
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rate  sales  under  attachments  and  other  lien's. 
There  was  then  a  default  in  the  payment  of  inter¬ 
est  on  bonds  secured  by  junior  mortgages. 

Shortly  after  the  tiling  of  the  creditors  bill,  a 
suit  was  brought  in  the  same  court  by  the  trustees 
lo  foreclose  the  latter  mortgages.  The  two  cases 
were  consolidated  and  the  receivership  continued 
under  the  consolidated  causes. 

Utimately  a  plan  of  reorganization  was  agreed 
on,  the  terms  of  which  provided  that  all  of  tlie 
bonds  and  stock  were  to  be  transferred  to  a  ne  w 
company  (the  Northern  Pacific  Railway  Company  j 
which  was  to  purchase  the  property  of  the  rail¬ 
road,  issue  new  bonds,  part  of  which  was  to  be  is¬ 
sued  in  exchange  for  the  bonds  of  the  old  company. 

The  plan  also  contemplated  the  issuance  of  pre¬ 
ferred  and  common  stock,  part  to  be  used  in  pay¬ 
ing  debts  of  subsidiaries  for  which  the  old  company 
was  liable,  part  for  the  expenses  of  the  reor¬ 
ganization,  and  the  balance  to  be  issued  in  ex¬ 
change  for  the  outstanding  stock  of  the  old  con  - 
pany. 

This  plan  of  reorganization  was  accepted  and  in 
1896,  the  decree  of  foreclosure  was  entered  and 
the  property  ordered  to  be  sold  on  a  later  date, 
fixed  as  July  25,  1896. 

On  June  23,  1896,  an  order  was  entered  direct¬ 
ing  the  special  master  to  give  notice  by  publication 
requiring  creditors  of  the  railroad  to  present  their 
claims  against  tin*  company  or  the  specific  prop¬ 
erty,  in  default  of  which  they  should  be  excluded 
from  the  benefit  of  the  reference.  The  publica¬ 
tion  was  made  as  directed. 

On  July  25,  1896,  the  railroad  property  was  sold 
at  public  auction  to  the  newly  organized  railway 
company,  at  a  price  about  $86,000,000  less  than 
the  secured  debts.  This  sale  was  confirmed  by  the 
court  and  the  rail  way  company  entered  into  pos¬ 
session. 
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Boyd  brought  his  bill  in  equity  against  the* 
Northern  Pacific  Railroad  Company  and  the  North¬ 
ern  Pacific  Railway  Company,  insisting  that  the 
rail routl  was  liable  for  the  debt  of  the  Couer 
D'Alene,  and  that  the  rail  way  was  in  turn,  liable 
for  this  debt  of  the  railroad,  because  the  plan  of 
reorganization  preferred  the  stockholders  of  the 
old  company  over  creditors.  He  claimed  a  lien  on 
the  property  of  the  old  company  which  was  pur¬ 
chased  by  the  new  company  at  the  foreclosure  sale, 
pursuant  to  the  reorganization  plan. 

Both  the  circuit  court  and  the  circuit  court  of 
appeals  found  for  Boyd  and  entered  a  decree  mak¬ 
ing  his  claim  a  lien  upon  the  property  of  the  raii- 
r oad  in  the  hands  of  the  Y'dWuay,  but  subject  to  the 
mortgages  placed  thereon  at  the  time  of  the  reor¬ 
ganization. 

In  affirming  the  decision  of  the  circuit  court  of  ap¬ 
peals,  the  Supreme  Court  said  in  part : 

“The  appellants  attack  the  ruling  from  various 
standpoints  based  upon  many  facts  in  the  volumi¬ 
nous  record.  But,  having  been  summarized  in  the 
statement,  they  will  not  be  discussed  in  detail,  in¬ 
asmuch  as  the  case,  though  presenting  various  as¬ 
pects,  is  controlled  by  a  single  proposition.  For 
although  Boyd  was  not  a  party  to  the  foreclosure, 
and  was  not  made  such  by  the  publication,  notify¬ 
ing  creditors  to  prove  their  claims,  yet  the  original 
and  supplemental  decrees  were  free  from  any 
moral  or  actual  fraud,  and  were,  in  form  and  na¬ 
ture,  sufficient  to  have  passed  a  title  good  against 
him,  unless  the  contract  of  reorganization,  reserv¬ 
ing  a  stock  interest  in  the  new  company  for  the  old 
shareholders,  left  the  property  still  subject  to  the 
claims  of  nonassenting  creditors  of  the  Northern 
Pacific  Railroad.’ ’ 

##*•••• 

“Corporations,  insolvent  or  financially  embar¬ 
rassed,  often  find  it  necessary  to  scale  their  debts 
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and  readjust  stock  issues  with  an  agreement  to 
conduct  the  same  business  with  the  same  property 
under  a  reorganization.  This  may  be  done  in  pur¬ 
suance  of  a  private  contract  between  bondholders 
and  stockholders.  And  though  the  corporate  prop¬ 
erty  is  thereby  transferred  to  a  new  company,  hav¬ 
ing  the  same  shareholders,  the  transaction  would 
be  binding  between  the  parties.  But,  of  course, 
such  a  transfer  by  stockholders  from  themselves  to 
themselves,  cannot  defeat  the  claim  of  a  nonassent¬ 
ing  creditor.  As  against  him  the  sale  is  raid  in 
equity,  regardless  of  the  motive  with  which  it  was 
made.  *  ‘  *  There  is  no  difference  in  princi¬ 

ple  if  the  contract  reorganization,  instead  of  being 
effectuated  by  private  sale,  is  consummated  by  a 
master’s  deed  under  a  consent  decree.” 
*■#*#•*■* 

“ The  property  was  a  trust  fund  charged  pri¬ 
marily  with  the  payment  of  corporate  liabilities. 
Any  tier  ire.  whether  by  private  contract  or  judi¬ 
cial  sale  under  consent  decree ,  whereby  stockhold¬ 
ers  were  preferred  before  the  creditor,  was  in¬ 
valid.” 

*#••••• 

‘‘As  between  the  parties  and  the  public  gener¬ 
ally,  the  sale  was  valid.  As  against  creditors,  it 
was  a  mere  form.  Though  the  Northern  Pacific 
Railroad  was  devested  of  the  legal  title,  tin*  old 
stockholders  were  still  owners  of  the  same  rail¬ 
road.  encumbered  by  the  same  debts.  The  circum¬ 
locution  did  not  better  their  title  against  Boyd  as 
a  non-assenting  creditor.  They  had  changed  the 
name,  but  not  the  relation.  The  property  in  the 
hands  of  the  former  owners,  under  a  new  charter, 
was  as  much  subject  to  any  existing  liability  as 
that  of  a  defendant  who  buys  his  own  property  at 
a  tax  sale.” 

‘‘The  invalidity  of  the  sale  flowed  from  the  char¬ 
acter  of  tin*  reorganization  agreement  *  *  *  ” 

*###••• 
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‘‘Lastly,  it  is  said  that  Boyd  was  estopped  from 
attacking,  1906,  a  reorganization  completed  in 
1896,  and,  ordinarily,  such  a  lapse  of  time  would 
prevent  any  creditor  from  asserting  a  claim  like 
that  here  made.  *  *  *  There  is  no  necessary 
estoppel  arising  from  the  mere  lapse  of  time. 

“In  this  case  the  defendants  and  their  stock¬ 
holders  have  not  been  injured  by  Boyd’s  failure  to 
sue.  His  delav  was  not  the  result  of  inexcusable 
neglect,  but  in  spite  of  diligent  effort  to  put  him¬ 
self  in  the  position  of  a  judgment  creditor  of  the 
(’ouer  D'Alene  so  as  to  be  able  to  proceed  in  equity 
to  collect  his  debt.  He  accomplished  this  result 
only  after  protracted  litigation,  beginning  in  18S7 
and  continuing  through  the  present  appeal 
(1913).” 

##••••• 

“The  delay  in  beginning  the  present  suit — the 
last  of  a  remarkable  series  of  legal  proceedings, 
was  excusable,  if  not  absolutely  unavoidable.” 
(Italics  ours) 

This  Court  has  held  that  the  organization  of  Ward- 
man  Heal  Estate  Properties,  Inc.,  was  fraudulent. 
Bissell  Thomas  et  al.  v.  (' eutral  Hanover  Hank  d  Trust 
Co.,  supra. 

In  the  foregoing  case  the  Court  on  pages  100  and 
101  said  in  that  regard: 

“We  find  no  error  in  the  rulings  of  the  court. 
Our  conclusion  based  upon  the  very  unsatisfactory 
record  before  us  is  that  the  charges  of  fraud  made 
against  the  New  York  bankers  relative  to  the  in¬ 
ception  and  organization  of  the  Wardman  Real 
Estate  Properties,  Inc.,  as  a  corporation  and  the 
issuance  and  sale  of  $11,000,000  of  mortgage  bonds 
secured  by  mortgage  upon  the  real  estate  held  by 
the  corporation  seem  to  be  probably  correct.” 

Halsey,  Stuart  &  Co.  and  its  affiliated  bankers,  who 
purchased  the  First  and  Refunding  bonds  of  this  com- 
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]>any  in  1928,  owned  a  one-fourth  interest  in  the  par 
ent  concern,  the  remaining  three-fourths  being  ownet 
by  Harry  Wardman  and  his  associates.  The  parent 
company  owned  all  of  the  stock  of  the  intermediati] 
corporation,  known  as  Wardman  Realty  Construe] 
tion  Company,  which  in  turn  owned  all  of  the  capital 
stock  of  Wardman  Keal  Estate  Properties,  Inc.  (id 
191, 192.) 

In  addition  to  owning  one-fourth  of  the  capital  stock 
of  the  parent  company  these  bankers  in  1928  were  the 
owners  and  holders  of  $2,.jO(),0(X)  face  amount  of  notes 
of  the  intermediate  company,  which  were  secured  by 
all  of  the  capital  stock  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  pledged  as  collateral.  The  right  to  vote 
this  stock  was  reserved  to  the  intermediate  company. 
Thus  the  bankers  were  in  effect  the  pledgors  and 
pledgees  of  tin*  stock.  Through  a  voting  trust  for  the 
class  A  stock  of  the  intermediate  company  with  trus¬ 
tees  selected  by  them  to  vote  same,  and  a  banking  in¬ 
stitution  selected  to  act  as  trustee  for  the  pledged 
stock,  they  effectually  controlled  its  disposition.  These | 
facts  created  a  relation  between  the  bankers  and  thej 
capital  stock  of  Wardman  Real  Estate  Properties.  Inc., 
tantamount  to  that  of  stockholders. 

In  19.‘»1  Wardman,  Hobbs  and  Rones  had  been 
forced  out,  and  the  bankers'  domination  and  control 
of  Wardman  Real  Estate  Properties  was  so  complete 
that  their  decision  to  reorganize  it  was  final.  They 
formulated  an  agreement  and  plan  of  reorganization 
which  was  consented  to  by  Wardman  Real  Estate  j 
Properties,  Inc.,  acting  through  agents  and  directors 
representing  the  bankers.  This  plan  provided  for  con¬ 
trol  of  the  reorganized  company,  by  issuance  of  a  ma¬ 
jority  of  the  capital  stock  of  the  Xew  Company  to  the 
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owners  and  holders  oi'  the  notes  of  Wardnian  Kealty  & 
Construction  Company,  the  so-called  Debentures.  They 
effectually  controlled  the  disposition  of  all  of  the  cap¬ 
ital  stock  oi  \Y ardinan  Deal  Estate  Properties,  flic., 
the  company  to  be  reorganized.  The  bankers  were 
then  the  owners  and  holders  of  more  than  one-fourtli 
face  amount  oi  these  notes  of  Wardnian  Kealty  Con¬ 
struction  Company.  (R.  105.) 

As  planned,  all  of  the  real  property  belonging  to 
Wardnian  Real  Estate  Properties,  Inc.,  except  the 
Highlands,  was  transferred  to  the  New  Company,  de¬ 
fendant  Washington  Properties,  Inc.,  by  foreclosure 
proceedings  which  resulted  in  a  judicial  sale  in  October 
of  1932.  The  directors  and  stockholders  consented  to 
these  foreclosure  proceedings.  The  decree  of  foreclo¬ 
sure  and  sale  was  not  appealed  from  and  the  New 
Company  took  over  the  management  and  control  of  the 
ten  properties  in  December  of  11)32. 

This  Court  held  that  this  is  a  reorganization  of 
Wardnian  Real  Estate  Properties,  Inc.,  and  was  con¬ 
sented  to  by  its  stockholders.  Thomas  at  al.  v.  ('antral 
Ilauovcr  Haul:  d‘  Trust  Company,  supra.  It  would 
thus  be  made  to  appear  that  this  question  was  settled 
and  not  open  for  review  by  the  Court  below,  even  if  it 
had  been  made  an  issue  by  the  pleadings. 


The  Plan  of  Reorganization  is  entitled,  ‘‘Reorgani¬ 
zation  of  Wardnian  Real  Estate  Properties,  Inc.”  (R. 
15)7)  An  examination  of  the  plan  and  agreement  will 
show  very  clearly  that  by  the  provisions  thereof  the 
reorganization  of  the  Old  Company  was  intended.  In 
Paragraph  20  of  plaintiff's  complaint  it  was  averred 
that  “on,  to-wit,  July  22,  1931,  a  plan  for  the  reorgani¬ 
zation  of  the  Wardnian  Real  Estate  Properties,  Inc., 
was  agreed  upon  by  said  two  committees  and,  #  *  *  .” 
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(R.  12)  In  its  answer  to  said  Paragraph  20  of  tlnj* 
complaint,  defendant  Washington  Properties,  Inc.,  ad| 
mitted  that  allegation  to  he  true.  (R.  20)  In  the  In¬ 
terrogatories  which  were  propounded  to  defendanj 
Washington  Properties,  Inc.,  the  1st  Interrogator^ 
inquired,  “What  was  the  total  number  of  shares  of 
the  capital  stock  of  Washington  Properties,  Inc., 
distributed  in  pursuance  of  the  plan  for  reorganization 
of  the  Wardman  Real  Kstate  Properties,  Inc.,  *  *  *  .” 
(R.  235)  And  in  response  thereto  said  defendant 
stated  as  follows:  “I.  The  total  number  of  shares  of 
the  capital  stock  of  Washington  Properties,  Inc.,  ft  is- 1 
tributed  in  pursuance  of  the  plan  of  reorganization  at | 
Wardman  Ileal  Estate  Properties,  Inc.  (including  68j 
additional  shares  executed  pursuant  to  the  conditional 
mandate  dated  September  24,  1934,  of  the  United 
States  Court  of  Appeals  of  the  District  of  Columbia 
in  Cause  No.  6011  therein),  was  42,516.  *  *  *  ”  (R. 
238) 

Again,  in  its  answer  to  the  2nd  Interrogatory  said 
defendant  stated  “The  names  of  the  persons  and  con¬ 
cerns  who  in  the  reorganization  and  under  the  reor¬ 
ganization  plan  were  distributees  of  voting  trust  cer¬ 
tificates  representing  capital  stock  of  Washington 
Properties,  Inc.,  on  the  basis  of  their  holdings  of  de¬ 
bentures,  are  not  among  the  corporate  records  of 
Washington  Properties,  Inc.,  nor  within  the  knowledge 
or  information  of  the  deponent.  #  *  #  ”  (R.  239) 

Tin*  witness  Thomas  1).  Carson,  President  of  both 
the  Old  company  and  the  New  company  was  asked  on 
cross-examination  by  counsel  for  Washington  Prop¬ 
erties,  Inc.,  if  tin*  new  company  issued  any  securities, 
meaning  stock,  otherwise  than  in  accordance  with  the 
reorganization  plan,  and  the  witness  replied  that  the 
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company  did  not  except  by  direction  of  the  mandate 
of  the  Court  of  Appeals.  ( K.  109) 

However  the  trial  court,  in  utter  disregard  of  this 
court’s  decision  that  it  is  a  reorganization,  and  of 
the  pleadings  and  the  evidence  adduced,  held  that  it 
is  (not  a  reorganization  and  based  its  judgment  in 
favor  of  appellee  mainly  on  this  conclusion. 

If  this  question  had  been  one  which  was  open  to  the 
trial  court  to  decide  on  the  pleadings,  with  no  decision 
of  this  court  to  guide  and  control  it,  nevertheless  there 
was  no  evidence  in  the  case  to  support  the  court’s  find¬ 
ings  and  conclusion  that  it  is  not  a  reorganization. 
All  of  the  evidence  is  to  the  contrary. 

Regarding  Points  1  and  2,  which  involve  the  4th  and 
5th  Findings  relating  to  res  ad  judicata,  the  court  be¬ 
low  held  that  the  decrees  in  the  foreclosure  proceed¬ 
ings  are  a  bar  to  plaintiff’s  suit,  because  she  filed  her 
judgment  against  Wardman  Real  Estate  Properties 
obtained  in  1935,  with  the  Special  Master,  as  a  basis 
for  a  claim  for  a  distributive  share  of  funds  remain¬ 
ing  in  the  receiver’s  hands  and  derived  mainly  from 
accounts  payable  to  the  old  company. 

The  matter  was  referred  to  the  Special  Master  to 
determine  the  unsecured  creditors  claims  against  the 
old  company  and  claims  against  the  property  then  in 
the  hands  of  the  receivers.  Xo  real  estate  of  the  old 
company  was  left  in  the  possession  of  the  receivers, 
when  in  April  of  1933,  the  order  was  entered  which 
appointed  a  Special  Master  to  hear  and  report  on  these 
claims  of  unsecured  creditors. 

The  foreclosure  proceedings  were  terminated  long 
before  plaintiff  obtained  an  interlocutory  decree  in  her 
independent  suit  against  Wardman  Real  Estate  Pro])- 


erties,  Inc*.  This  decree  entered  in  June  of  1933,  estab¬ 
lished  the  tortious  conversion  of  her  property,  the 
Highlands,  by  Wardnmn  Real  Estate  Properties,  Inc., 
in  1928,  and  left  the  question  of  damages,  if  any,  to  be 
determined  by  the  Auditor,  which  was  done  in  1935.] 
In  1933,  plaintiff,  at  most,  was  but  a  contingent  cred¬ 
itor  and  that  was  her  status  when  she  filed  a  copy  of 
that  interlocutory  decree  with  the  Special  Master  in 
the  consolidated  causes,  as  notice  of  claim  to  a  pro  rata 
share  of  the  fund  to  be  distributed  to  the  unsecured 
creditors  of  the  old  company — if  and  when  she  was 
awarded  damages. 

At  no  time  prior  to  plaintiff's  final  decree*  of  Novem¬ 
ber  1,  1935,  awarding  her  damages  against  Wardman 
Real  Estate  Properties,  Inc.,  was  she  a  creditor  of  that 
company  with  a  status  which  would  have  entitled  her 
to  maintain  any  legal  or  equitable  action  to  obtain  a 
lien  or  to  prevent  the  transfer  of  assets  by  the  old 
company  to  the  new  company  under  the  plan  of  reor¬ 
ganization. 


However,  the  defense  of  res  ad  judicata  may  be  dis¬ 
posed  of  here  by  the  following  considerations,  all  of 
which  were  disregarded  by  the  trial  justice  in  arriving 
at  his  final  decision  on  this  question. 

Under  the  Boyd  decision,  supra,  plaintiff  was  not 
estopped  to  assert  her  claim  in  an  independent  suit. 
In  Par.  38  of  the  defendant's  amendment  to  its  answer, 
which  relates  to  its  plea  in  bar,  it  expressly  makes  all 
of  the  proceedings  in  Equity  Causes  53,117  and  53,180, 
a  part  of  said  amended  answer  by  reference  (R.  45). 

An  order  passed  by  the  late  Mr.  Justice  Cox  on 
August  13,  1931,  thus  made  a  part  of  the  amended 


54 


answer,  was  inadvertently  omitted  when  the  defend¬ 
ant  introduced  the  record  in  those  causes  at  the  trial 
to  prove  said  defense. 

In  and  by  that  order  the  Court  overruled  a  motion 
by  one  Torgeson  to  make  Halsey,  Stuart  &  Co.  and 
Hambleton  &  Co.  new  parties  in  Equity  Cause  53,117 
(the  foreclosure  suit).  This  motion  was  based  on  a 
petition  theretofore  filed  by  Torgeson  wherein  was  set 
up  certain  alleged  irregularities  in  connection  with  the 
selection  of  the  bondholders*  protective  committee,  the 
foreclosure  proceedings  and  appointment  of  receivers 
and  the  Trustees*  action  in  seeking  to  foreclose  the 
trust.  In  a  memorandum  filed  August  11.  1931,  the 
Court  said,  “Under  tin*  authorities  it  would  seem  that 
this  cause,  which  is  a  foreclosure  suit,  is  not  the  proper 
proceeding  in  which  to  determine  the  claims  which  the 
intervenor  seeks  to  assert  against  the  proposed  addi¬ 
tional  defendants.  Citing  decisions.” 

In  the  case  of  Louisville  Trust  Co.  v.  Louisville  X.  A. 


&  (\  R.  Co..  174  U.  S.  (574,  43  L.  ed.  130,  the  Court  said: 


“It  goes  without  saying  that  the  proceeding  in 
the  foreclosure  of  an  ordinary  mortgage  on  real 
estate  is  simple  and  speedy.  No  one  need  be  con¬ 
sidered  except  the  mortgagor  and  mortgagee,  and 
if  they  concur  in  the  disposition  of  the  foreclosure 
it  is  sufficient,  and  the  Court  may  properly  enter 
a  decree  in  accordance  therewith.  Other  parties, 
although  claiming  rights  in  antagonism  to  both  or 
either  mortgagor  and  mortgagee,  may  be  consid¬ 
ered  outside  the  scope  of  the  foreclosure,  anil 
whatever  rights  they  may  have  may  properly  be 
relegated  to  independent  suits.” 


The  reorganization  plan  and  the  question  preference 
were  never  in  issue  in  the  foreclosure  proceedings,  nor 


in  the  suit  consolidated  with  il,  and  neither  the  decree 
for  foreclosure  and  sale,  nor  the  decree  confirming  th<] 
sale  nor  any  order  passed  in  tin*  consolidated  causes 
made  any  adjudication  concerning  the  same.  The  find¬ 
ings  for  decree  for  foreclosure  expressly  state  to  tlu: 
contrary.  (R.  380) 

Plaintiff’s  right,  here  asserted,  was  not  decided  in 
those  suits,  nor  was  plaintiff  in  a  legal  position  to 
assert  the  claim  presented  by  the  instant  suit,  that  is, 
a  right  to  satisfaction  of  her  judgment  out  of  the 
properties  transferred  by  the  Old  Company  to  the 
Xew  Company  while  her  first  and  independent  suit, 
brought  in  1930,  was  pending. 

In  County  of  Sac  v.  Cronnvell,  94  U.  S.  195,  24  L.  cd. 
351,  the  Court  at  35(5  said: 

‘‘It  is  not  believed  that  there  are  any  cases  go¬ 
ing  to  tin*  extent  that,  because  in  the  prior  action 
a  different  question  from  lliat  actually  deter¬ 
mined  might  have  arisen  and  been  litigated;  there¬ 
fore.  such  possible  question  is  to  be  considered  as 
excluded  from  consideration  in  a  second  action 
between  tin*  same  parties  on  a  different  demand, 
although  loose  remarks  looking  in  that  direction 
may  bo  found  in  some  opinions.  On  principle,  a 
point  not  in  litigation  in  one  action  cannot  l/c 
received  as  conclusively  settled  in  any  subsequent 
action  upon  a  different  cause ,  because  it  might 
have  been  determined  in  the  first  action."  (Italics! 
ours.) 

Mr.  .Justice  O’Donoghuc  did  not  however  expressly 
find  as  a  fact  that  the  question  of  a  preference  to  the 
bankers,  as  stockholders  of  the  Old  Company,  was  in 
issue  and  decided  in  the  consolidated  causes.  (See  4t  1  i 
finding  of  fact ). 
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Unless  plaintiff  had  full  opportunity  in  those  causes 
lo  be  heard  and  present  evidence  in  support  of  her 
claim  to  a  lien  based  on  a  preference  to  old  stockhold¬ 
ers,  even  had  she  been  a  party  thereto,  she  could  not 
have  been  bound  by  any  decision  adverse  to  such  claim 
on  her  part. 

In  Fuller  Company  v.  Otis  ('urn puny,  245  U.  S.  489; 
62  L.  ed.  422,  the  George  A.  Fuller  Uompany  and  the 
Otis  Elevator  Company  wore  sued  jointly  in  a  tort 
action.  At  the  end  of  plaintiff’s  case  the  trial  court 
sustained  a  motion  for  a  directed  verdict  on  behalf  of 
the  defendant  Otis  Elevator  Company.  A  verdict  and 
judgment  were  rendered  against  the  George  A.  Fuller 
Company  for  damages  sustained  by  the  plaintiff.  The 
judgment  was  paid  after  successive  appeals  to  the 
Court  of  Appeals  of  the  District  of  Columbia  and  to  the 
United  States  Supreme  Court.  Thereupon  the  George 
A.  Fuller  Company  sued  the  Otis  Elevator  Company 
for  indemnity  claiming  that  the  Elevator  Company,  as 
between  it  and  the  George  A.  Fuller  Company,  was 
primarily  liable  for  the  accident.  To  this  suit  the  Otis 
Elevator  Company  interposed  a  plea  of  res  ad  judicata 
based  upon  the  judgment  in  its  favor  in  the  suit  where 
the  two  were  joint  defendants.  The  Court  in  its  opin¬ 
ion,  at  page  491  said  : 

“But  there  were  no  facts,  whether  adjudicated 
in  the  former  case  or  note,  that  were  not  open  to 
the  consideration  of  the  jury  in  this.  The  Otis 
Company  was  joined  as  a  party  defendant,  it  is 
true,  in  the  former  action,  and  a  verdict  was  di¬ 
rected  in  its  favor.  But  even  if  the  former  verdict 
against  the  petitioner  had  gone  on  the  same  issue 
that  was  tried  in  the  present  case,  which  was  not 
the  fact,  it  could  not  have  concluded  the  petitioner 
in  favor  of  the  Otis  Company,  for  the  reason,  if 
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for  no  other,  that  the  Otis  Company  was  dismissed 
from  the  suit  before  the  petitioner’s  evidence  was 
heard.” 

Had  plaintiff  assented  to  tin*  plan  of  reorganization 
and  been  a  party  to  the  foreclosure  suit  carrying  the 
plan  into  effect,  nevertheless,  she  could  have  maintained 
a  separate  and  independent  suit  such  as  the  instant 
one,  upon  discovery  that  the  plan  as  it  worked  out. 
created  a  preference  for  old  stockholders  and  against 
unsecured  creditors. 

In  Kansas  ('it if  Hif.  v.  (inanJian  Tr..  *240  l\  S.  166, 
174:  60  L.  ed.  570,  the  Guardian  Trust  Company  par¬ 
ticipated  as  a  stockholder  in  the  reorganization  of  the 
old  company;  and  accepted  stock  in  the  new  company  in 
exchange.  It  was  also  a  creditor  and  subsequent  to  the 
reorganization  it  sought  to  charge  the  new  corporation 
with  the  debt  due  it  as  creditor  upon  the  theory  that 
the  reorganization  plan  did  not,  on  its  face,  give  notice 
of  intent  to  prefer  the  company's  stockholders  to  its 
creditors,  but  did  have  that  effect  in  operation.  The 
( ’ouri  in  its  opinion  said : 

*  *  The  appellant  attack."  the  conclusion  of  the  Cir¬ 
cuit  Court  of  Appeals  upon  several  grounds.  In 
the  lirst  place  it  contends  that  the  Trust  Company 
is  bound  by  the  Clan  because  it  was  a  party  to  it, 
exchanged  its  own  Belt  Company  stock  in  pursu¬ 
ance*  of  it.  was  a  depositary  under  it,  and  used  all 
its  influence  to  induce  other  stockholders  and  bond¬ 
holders  to  come  in.” 

And  on  page  177)  the  Court  said: 

“The  Trust  Company  exchanged  its  stock,  and 
it  is  said  that  by  its  retention  of  this  benefit  it  has 
precluded  itself  from  claiming  its  debt.  *  *  #  but 
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the  plan  did  not  on  its  face  give  notice  of  an  intent 
to  prefer  the  Belt  stockholders  to  its  creditors,  and 
therefore  the  Trust  Company  by  assenting  to  it 
and  exchanging  stock  under  it  lost  no  rights.  What 
has  happened  is  that,  owing  perhaps  to  unexpected 
difficulties,  the  plan  has  not  been  carried  out.  The 
appellant  has  no  ground  for  complaining  that  the 
Trust  Company  has  not  tendered  back  its  stock 
which  it  took  before  the  foreclosure  of  the  Belt 
Road  was  begun.” 

The  claim  in  suit  here  is  not  the  same  as  passed  on 
by  the  Special  Master.  He  merely  considered  plain¬ 
tiff’s  claim  as  one  based  on  a  judgment  awarded  in  an 
independent  suit,  and  held  that  as  a  final  judgment  the 
claim  was  entitled  to  a  distributive  share  of  the  fund 
then  being  administered  in  the  consolidated  cause; 
whereas  in  the  instant  suit,  the  claim  is  for  a  decree 
against  real  estate  granting  an  equitable  lien,  and  for 
satisfaction  of  said  judgment  out  of  the  real  estate. 

Appellee  was  assignee  of  Central  Hanover  Bank’s 
deficiency  judgment  against  the  company  for  $10,470,- 
030.09;  also  of  the  second  trust  note  of  Old  Company 
for  $2,500,000;  and  of  the  unsecured  notes  of  the  Old 
Company  for  $220,000.  Its  claims  to  a  distributive 
"hare  were  based  on  said  assigned  claims.  They  pre¬ 
dated  for  consideration  of  the  Special  Master  only 
the  questions  whether  they  were  valid  obligations  of 
the  Old  Company  and  duly  assigned.  They  did  not 
involve  the  questions  presented  in  the  instant  suit. 
Furthermore,  plaintiff’s  claim  to  a  distributive  share, 
based  on  her  judgment,  did  not  call  for  any  considera¬ 
tion  by  the  Special  Master  of  the  questions  presented 
in  the  instant  suit. 

A  judgment  creditor  may  pursue  any  or  all  remedies 
to  satisfy  his  judgment  concurrently  or  otherwise  with- 


59 


out  affecting  his  rights  to  satisfaction.  He  may  prove 
his  claim  in  full  in  an  equity  receivership  for  a  pro 
rata  share  of  the  fund  in  custodia  legits  and  at  the 
same  time  levy,  attach,  or  file  a  judgment  creditor’s 
complaint. 

In  Railroad  Company  v.  Howard ,  74  U.  S.  117,  7  Wall. 
392,  the  Court  based  its  decision  mainly  on  the  prin¬ 
ciple  that  the  fact  that  a  creditor  lias  a  remedy  at  law 
against  a  principal  debtor  does  not  prevent  him,  after 
tlie  issue  in  vain  of  execution,  against  such  principal, 
from  proceeding  in  equity  against  a  guarantor. 

Appellee  contended  in  the  court  below’  that  in  June 
of  1933  appellant  was  an  intervening  creditor  in  the 
consolidated  causes,  and  in  the  foreclosure  suit  in  1934, 
whereas  on  the  appeal  to  this  Court  in  the  case  of 
Bussell ,  Thomas,  et  al v.  Central  Hanover  Bank  <£ 
Trust  Company ,  supra ,  the  record  failed  to  show  that, 
as  heretofore  mentioned.  The  Court  w’as  not  informed 
to  the  contrary,  but  was  allowed  to  decide  the  appeal 
on  the  basis  that  there  were  no  creditors  of  Wardman 
Heal  Estate  Properties,  Inc.  The  Court,  in  its  opinion, 
made  mention  of  that  as  the  fact  in  disposing  of  the 
question  of  the  validity  of  the  bill  for  foreclosure. 

After  the  Plan  of  Reorganization  was  agreed  tc 
and  the  foreclosure  suit  filed  it  was  doubtless  realizecj 
by  the  bankers  that  tin*  issuance  of  stock  for  Debentures 
was  a  patent  pretext  to  give  stock  to  the  Bankers  and 
was  an  untenable  basis  therefor.  (R.  1(14)  At  a| 
meeting  of  Directors  of  the  New  Company  held  in  Xewj 
York  at  the  office  of  Beekman,  Bogue  &  Clark,  15  Broad 
Street,  a  resolution  was  adopted  authorizing  issuance 
of  the  stock  for  the  second  trust  note  of  $2,500,000  ot 
Old  Company,  which  the  bankers’  committee  had 
brought  in  after  the  Plan  was  adopted  to  “give  it  a 
better  position”  in  the  organization. 
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To  get  possession  of  this  note  the  Irving  Trust  Com¬ 
pany  was  instructed  in  the  Fall  of  1931  as  trustee  to 
foreclose  the  collateral  which  secured  payment  of  the 
Debentures  of  middle  company  (with  the  exception  of 
the  capital  stock  of  old  company).  See  letters  of  Irving 
Trust  to  Duvall.  (R.  161) 

The  obvious  reason  for  the  omission  of  the  stock 
from  the  sale,  although  it  could  have  been  had  with  the 
second  trust  note  for  the  $10,000  bid,  was  to  escape, 
if  possible,  the  legal  consequences  of  being  record 
owners  thereof.  Nevertheless,  the  stock  always  re¬ 
mained  at  the  disposal  of  the  bankers  and  subject  to 
their  instructions  to  the  trustee,  and  still  remains 
so,  the  legal  effect  of  which  is  that  as  pledgors  and 
pledgees  of  the  stock,  they  stand  in  the  position,  in 
equity,  of  owmers. 

Certain  inconsistent  testimony  relating  to  this  note 
transaction  and  emanating  from  the  defendant,  calls 
for  comment.  Whereas  Washington  Properties,  Inc., 
by  the  aforesaid  resolution  of  its  Board  of  Directors, 
authorized  the  acceptance  of  this  second  trust  note,  in 
lieu  of  the  debenture  bonds  of  the  middle  company,  for 
capital  stock,  nevertheless  the  defendant  when  inter¬ 
rogated  as  to  this  in  the  Interrogatories  propounded 
by  plaintiff  prior  to  the  trial,  answered  in  No.  13,  as 
follows : 

“It  is  not  a  fact  that  said  general  mortgage  bond 
was  accepted  in  lieu  of  the  gold  debentures  of 
Wardman  Realtv  and  Construction  Co.,  *  *  *” 
(R.  242-243) 

It  is  unbelievable,  as  a  fact,  that  a  majority  of  the 
stock  of  the  new  company  was  issued  for  debentures 
of  the  middle  company.  It  is  more  reasonable  to  as¬ 
sume  that  it  was  because  of  the  bankers’  large  interest 
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in  the  stock  and  assets  of  the  old  company  and  theijr 
power  to  dominate  and  control  the  reorganization  and 
the  allocation  of  stock  of  the  new  company,  through 
their  own  committee,  the  so-called  Debentures  Com¬ 
mittee  headed  by  Shriver,  a  representative  of  the 
bankers,  and  through  the  two  managers  selected  by 
the  bankers  to  see  that  the  Plan  was  carried  into  effectj. 
In  weighing  the  testimony  concerning  this  transaction 
the  Court  is  not  bound  to  believe  the  statements 
contained  in  the  Plan  of  Reorganization  to  the  effect 
that  stock  in  the  new  company  was  to  be  issued  for  the 
debentures  of  the  middle  company,  and  that  no  stock 
of  the  old  company  was  to  be  recognized  in  the  reor¬ 
ganization,  relied  on  by  defendant  to  support  its  con 
tention  that  there  was  no  preference  of  stockholder; 
of  the  old  company  over  creditors. 

In  Thurston  v.  McClellan ,  34  App.  D.  C.  294,303,  thisj 
Court  said : 

“*  *  *  In  weighing  testimony,  courts  are  notj 
hound  to  believe  a  fact  or  facts  testified  to,  espe 
eially  by  an  interested  witness,  because  he  may  notj 
have  been  directly  contradicted  or  impeached.  ‘The' 
inherent  probability  or  improbability  of  such  al 
fact  is  to  be  tested  by  the  unquestioned  circum¬ 
stances  that  surround  the  main  transaction  or  oc¬ 
currence,  as  well  as  by  “the  ordinary  laws  that 
govern  human  conduct.”  *  *  *” 

See  also: 

O’ Laughlin  v.  Helvering ,  Commissioner,  etc.,  81  F. 

(2d)  269;  65  App.  D.  C.  135. 


In  the  distribution  of  stock,  Hambleton  Co.  received 
about  3000  shares  and  Halsey,  Stuart  &  Co.  about  the 
same.  Compton  &  Co.  also  received  some  new  stock, 
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probably  about  500  shares.  Leach  received  an  unknown 
amount.  The  bankers  received  stock  of  the  Xew  Coin 
pany  in  proportion  to  their  holdings  of  debentures. 
Altogether  the  bankers  obtained  directly,  approxi¬ 
mately  one-third  of  the  stock  allotted  to  debenture 
holders,  and  probably  bought  up  a  quantity  from  small 
debenture  holders,  who  wanted  to  sell  out.  (R.  161, 
162,  163).  In  1935,  Halsey,  Stuart  &  Co.  owned  9,462 
shares  of  stock  in  Washington  Properties,  having  ac¬ 
quired  the  stock  formerly  held  by  Hainbleton  &  Co. 
(R.  241). 

The  3rd  Finding  concerned  immaterial  facts  relat¬ 
ing  to  the  loss  of  the  Highlands  by  foreclosure  in  May 
of  1931,  and  these  facts  were  not  essential  to  a  deter¬ 
mination  of  the  issues  in  the  instant  suit.  However, 
the  following  evidence  in  the  case  and  the  inferences 
to  be  drawn  therefrom  controvert  the  facts  therein 
found  bv  the  Court. 

Wardman  Real  Estate  Properties,  Inc.,  held  fraudu¬ 
lent  title  to  the  Highlands  from  August  16,  1928  to 
May  of  1931,  and  converted  the  rents  and  profits  to  its 
own  use.  Undoubtedly  the  holders  of  First  and  Re¬ 
funding  bonds  of  said  company  benefited  therefrom. 
In  1928  the  value  of  said  property  was  placed  at 
$950,504,  by  Wardman  Real  Estate  Properties,  Inc., 
with  1st  and  2nd  mortgage  indebtedness  of  $603,000, 
leaving  an  equity  of  $347,504.  (R.  195)  In  May  1931, 
Calvin’s  suit  against  Wardman  Real  Estate  Properties, 
Inc.  for  reconveyance  was  pending  but  not  yet  tried. 
This  company  then  decided  not  to  pay  the  municipal 
real  estate  tax  for  the  one-half  year  then  due,  amount¬ 
ing  to  $4800,  and  thus  created  a  default  under  the  sec¬ 
ond  trust.  This  was  done  and  the  property  was  de¬ 
liberately  permitted  to  be  sold  by  foreclosure  sale 
under  the  trust.  In  view  of  the  aforesaid  value  of  the 
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equity  and  of  the  fact  that  the  property  was  held  and 
enjoyed  for  nearly  three  years,  it  was  more  reasonable 
to  assume  that  the  purpose  back  of  this  voluntary  do 
fault  had  a  connection  with  the  defense  of  the  suit  foi 
reconveyance  then  pending  and  was  not  to  let  the  prop¬ 
erty  go  because  it  was  without  sufficient  value  to  war¬ 
rant  the  payment  of  real  estate  taxes  for  one-half  of 
1931  $4800.00  (K.  106)  as  contended  by  defendant  and 
found  by  the  Court. 

The  principal  facts  found  by  the  Court  in  its  6th 
Finding  are  not  supported  by  any  evidence  and  are 
contradicted  by  tin*  uncontroverted  evidence.  The  facts 
referred  to  relate  to  the  domination  and  control  of  the 
bankers  over  Wardman  Real  Instate  Properties,  Inc., 
and  the  selection  and  control  by  the  bankers  of  tin* 
officers  of  Washington  Properties,  Inc.,  and  the  Trus¬ 
tees  appointed  to  vote  the  capital  stock  thereof.  The 
evidence  relating  to  these  facts  has  lx;en  verv  fullv 
discussed  heretofore  and  needs  no  repetition  nor  am-  | 
plification.  It  shows  conclusively  that  from  1928  on 
and  until  the  reorganization  was  carried  into  effect 
the  bankers  did  effectually  dominate  and  control  the 
three  corporations  set  up  and  projected  for  tin*  issu¬ 
ance  of  securities:  and  it  furthermore  conclusively 
shows  that  the  officers,  directors,  and  managers  for  the 
New  Company,  including  the  Voting  Trustees,  were 

chosen  and  installed  bv  agents  and  attornevs  for  the 

"  #  *  1 
bankers.  The  rest  of  the  facts  found  by  the  Court  in  | 

this  finding  are  immaterial. 

No  witnesses  were  produced  by  defendant  from 
among  the  officers,  directors,  employees,  or  attorneys 
of  Halsey.  Stuart  &  Co.  and  the  other  bankers,  nor 
were  the  two  Reorganization  Managers,  L.  L.  Stanley 
and  George  (1.  Shriver,  called  to  testify  concerning  the 
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Plan  of  Reorganization  and  the  bona  tides  of  the  dis¬ 
tribution  of  stock  of  the  New  Company,  to  rebut  the 
presumption  raised  by  plaintiff's  evidence  in  regard  to 
the  large  amount  of  stock  given  to  the  bankers.  The 
reasonable  presumption  is  that  they  received  the  stock 
because  of  their  large  interest  in  the  certificate  of 
stock  representing  the  entire  issue  of  stock  of  the  Old 
Company  and  their  power  to  dominate  and  control  the 
reorganization.  Such  witnesses  were  available  to  de¬ 
fendant.  Among  them  were  Charles  B.  Stuart,  of 
Halsey,  Stuart  &  Co.,  Hambleton,  of  Hambleton  &  Co.. 
William  R.  Compton,  Mr.  Leach,  of  Leach  &  Co.,  and 
counsel  for  the  two  committees  representing  bond¬ 
holders  and  debenture  holders  respectively. 

The  failure  on  the  part  of  the  defendant  to  produce 
any  of  these  witnesses  with  knowledge  of  the  facts, 
creates  the  inference  that  their  testimony  would  have 
been  unfavorable.  In  the  case  of  Chesapeake  Beach 
R.  Co.  v.  Brez.  39  App.  D.  C.  58,  71,  this  Court  said 
with  reference  to  such  a  presumption: 

“*  *  Producing  weaker  evidence  when  stronger 
might  have  been  produced  lays  the  defendants 
open  to  the  presumption  or  suspicion  that  the 
stronger  evidence  would  have  been  to  their  preju¬ 
dice.  The  Xeic  York,  175  U.  S.  187-204,  44  L.  ed. 
126-133,  20  Sup.  Ct.  Rep.  67:  Rankle  v.  Burnham , 
153  U.  S.  216-224,  38  L.  ed.  694-697,  14  Sup.  Ct. 
Rep.  837;  Craves  v.  United  States.  150  C.  S.  118- 
121,  37  L.  ed.  1021-1023,  14  Sup.  Ct.  Rep.  40.  In. 
the  case  last  cited,  it  was  said:  ‘The  rule,  even  in 
criminal  cases,  is  that  if  a  party  has  it  peculiarly 
within  his  power  to  produce  witnesses  whose  testi¬ 
mony  would  elucidate  the  transaction,  the  fact  that 
lie  does  not  do  it  creates  the  presumption  that  the 
testimony,  if  produced,  would  be  unfavorable.’  ” 
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At  the  trial  of  the  case  it  was  shown,  as  heretofore] 
explained,  that  the  bankers  purchased  all  of  the  Class! 
A  stock  of  the  parent  concern  amounting  to  one-fourth 
of  the  total  issue  of  the  stock  of  that  company.  The 
stock  books  of  this  concern  were  lost  or  misplaced  and 
could  not  be  produced  at  the  trial.  (R.  57)  The  rule 
of  continuing  presumption,  which  was  invoked  to  show 
that  at  the  time  of  the  reorganization  of  the  Old  Corn-] 
pany  and  thereafter  until  the  time  of  trial,  the  bankers! 
were  still  the  owners  and  holders  of  said  stock,  is : 

“When  things  are  once  proved  to  have  existed 
in  a  particular  state,  they  are  presumed  to  have 
continued  in  that  state  until  the  contrary  is  estab¬ 
lished  by  evidence  either  direct  or  presumptive.” 

Jones  on  Evidence,  3rd  Edition,  Section  58, 
Citing  Cases. 

CONCLUSION. 

The  case  at  bar  is  an  equity  case  and  was  tried  be¬ 
fore  the  Court  sitting  as  chancellor  without  a  jury.  The  ! 
plaintiff  came  into  court  with  clean  hands.  The  same  j 
may  not  be  said  of  the  two  defendants  in  this  case  be-  j 
case  of  the  fraud  perpetrated  by  the  Wardman  Real 
Estate  Properties,  Inc.,  in  the  first  suit,  to  which  this 
suit  is  ancillary.  The  first  suit  was  based  on  a  tortious 
conversion  and  that  defendant  enjoyed  the  fruits  of  its 
conversion  for  nearly  three  years  and  undoubtedly  the 
bondholders  who  are  now  interested  in  the  New  Com¬ 
pany  profited  by  reason  of  the  rents  and  income  fraud 
ulently  converted  by  the  Old  Company  at  plaintiff’s 
expense.  It  requires  no  stretch  of  imagination  to  be¬ 
lieve  that  the  receipts  from  The  Highlands  went  into 
the  coffers  of  the  Old  Company  and  from  there  were 
disbursed  in  the  payment  of  interest  on  the  First  and 
Refunding  Bonds,  as  well  as  taxes  to  preserve  the  prop- 


66 


erties  securing  their  bonds,  and  to  pay  expenses  of 
maintenance  of  the  properties.  The  defendant  is  en¬ 
titled  to  invoke  no  rules  of  equity  in  defending  against 
the  plaintiff’s  asserted  claim  here  for  satisfaction  of 
her  judgment  out  of  the  properties  transferred  from 
the  Old  Company  to  the  New  Company.  Both  the  Old 
Company  and  the  Receivers  did  what  they  could  to  de¬ 
feat  the  suit  which  terminated  in  the  judgment. 

The  payment  of  plaintiff’s  judgment  will  in  no  wise 
injure  the  bondholders,  as  can  be  clearly  seen  by  taking 
the  value  of  the  ten  properties  transferred  to  the  New 
Company,  as  of  the  date  of  sale,  October  21,  1932,  and 
deducting  the  mortgage  indebtedness  as  of  same  date. 
A  very  considerable  excess  value  is  the  result. 

The  total  mortgage  indebtedness  at  that  time,  includ¬ 
ing  interest  on  the  First  and  Refunding  Bonds  to  date 
of  sale,  was  approximately  $16,560,658.50  made  up  as 
follows : 

The  principal  amount  of  First  and 

refunding  Mortgage  Bonds .  $10,963,000.00 

Accrued  interest  on  same  to  date  of 


sale,  approximately  .  1,524,158.50 

Underlying  mortgages .  4,073,500.00 

Total .  $16,560,658.50 


In  1928  Wardman  Real  Estate  Properties  had  Ford, 
Bacon  &  Davis,  of  New  York,  make  an  appraisal  of  all 
properties  covered  by  the  First  and  Refunding  Mort¬ 
gage,  including  Tin*  Highlands.  The  total  appraised 
value,  which  included  the  fixtures  and  furniture,  re¬ 
ported  by  these  appraisers  was  $28,887,146.00  (R.  195). 
Excluding  the  valuation  placed  on  The  Highlands  and 
furniture  in  this  appraisal,  to-wit,  $1,026,518.00,  the 
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valuation  of  the  other  ten  properties  was  $27,860,628.00] 

In  the  same  year  Wardman  Real  Estate  Propertied 
had  the  same  eleven  properties  appraised  by  John  L. 
Weaver,  of  Weaver  Brothers,  whose  appraisal  was  ex¬ 
clusive  of  furniture.  The  total  amount  of  his  appraisal, 
exclusive  of  The  Highlands,  was  approximately 
$22,800, 000.00.  Both  of  the  above-mentioned  appraisals 
were  made  in  1928. 

However,  for  the  purpose  of  this  suit  plaintiff  ob¬ 
tained  an  appraisal  of  the  same  properties,  exclusive  of 
The  Highlands  Apartments,  and  the  furniture  and  fur¬ 
nishings  of  the  several  properties,  from  a  former  vice- 
president  of  the  Wardman  Real  Estate  Properties,  Inc., 
namely,  James  1).  Hobbs,  who  has  had  considerable  ex¬ 
perience  in  appraising  properties  in  the  City  of  Wash¬ 
ington.  He  appraised  the  ten  properties  (which  ex¬ 
cludes  The  Highlands)  at  $20,660,312.00  as  of  October 
21,  1932,  the  date  when  the  sale  under  the  foreclosure] 
proceedings  was  confirmed  (R.  190). 

Taking  this  last  appraisal,  being  the  minimum,  as  a  | 
basis  for  our  calculation,  the  value  of  the  properties  j 
acquired  by  the  New  Company  on  October  21,  1932,  | 
exceeded  the  total  mortgage  indebtedness  by  approxi-  | 
mately  $4,099,653.50.  It  is,  therefore,  made  apparent  j 
that  there  is  more  than  sufficient  to  pay  plaintiff’s  judg-  j 
ment  in  its  entirety  without  in  any  wise  affecting  the 
interest  of  the  bondholders. 

It  would  seem  to  be  appropriate  here  to  quote  a  part 
of  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Louisville  Trust  Co.  v.  Louis¬ 
ville  N.  A.  (0  Co.  R.  Co.,  supra,  as  follows: 

“Now,  the  intervening  petition  of  the  petitioner, 
duly  verified,  directly  charged  that  the  foreclosure 
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proceedings  were  for  the  benefit  alone  of  bond¬ 
holder  and  stockholder  and  under  an  agreement 
between  the  two  for  a  sale  and  purchase  for  both, 
and  with  a  view  of  thereby  excluding  from  any 
interest  in  the  property  all  unsecured  creditors; 
that  this  agreement  was  entered  into  after  and  in 
consequence  of  the  decree  of  the  United  States 
Court  of  Appeals  adjudging  the  New  Albany  com¬ 
pany  liable  on  its  guaranty.  If  that  fact  be  true 
would  it  not  be,  and  we  quote  the  language  of  the 
Court  of  Appeals,  ‘a  travesty  upon  equity  pro¬ 
ceedings?’  Can  it  be  that  when  in  a  Court  of  Law 
the  right  of  an  unsecured  creditor  is  judicially 
determined  and  that  judicial  determination  carries 
with  it  a  right  superior  to  that  of  the  mortgagor, 
the  mortgagor  and  mortgagee  can  enter  into  an 
agreement  by  which  through  the  form  of  equitable 
proceedings  all  the  right  of  this  unsecured  creditor 
may  be  wiped  out.  and  the  interest  of  both  mort¬ 
gagor  and  mortgagee  in  the  property  preserved 
and  continued?  The  question  carries  its  own  an¬ 
swer.  Nothing  of  the  kind  can  be  tolerated.” 

It  has  been  clearlv  shown  bv  the  foregoing  references 
to  the  evidence  and  the  law  that  the  Court  erred  in  its 
views  of  the  law  applicable  to  the  instant  case,  includ¬ 
ing  in  part  the  decision  of  this  Court  in  the  case  of 
B.issel  Thomas  v.  Central  Hanover  Bank .  supra,  and  the 
rules  of  res  judicata.  Since  there  is  not  sufficient  evi¬ 
dence  in  the  case  to  support  the  principal  findings  of 
fact  upon  which  the  decision  rests,  the  Court’s  conclu¬ 
sions  of  law  are  without  foundation  in  fact.  Therefore 
it  is  urged  that  the  judgment  below  should  have  been 
for  the  plaintiff  and  not  for  the  defendant,  and  the 
Court  was  in  error  in  that  regard.  In  this  view  of  the 
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case  the  judgment  below  in  favor  of  the  defendan 
should  be  reversed. 


Respectfully  submitted, 

W.  (hvYN.v  Gardiner, 

Edward  S.  Duvall. 

James  M.  Earnest. 

W.  Gwynn  Gardiner,  Jr., 

W oodward  Building, 
Washington,  D.  C\, 
Attorneys  for  Appellant. 
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No.  7515 


Margaret  .Jean  Calvin,  Appellant. 

v. 

Washington  Properties,  Inc. 


BRIEF  FOR  APPELLEE. 


STATEMENT. 

I 

The  Relief  Appellant  Seeks. 

Appellant  Margaret  Jean  Calvin  has  been  adjudi¬ 
cated  to  be  a  creditor  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  in  the  sum  of  $120,273.47,  with  interest 
from  August  Hi,  1928  (R.  16,  377).  She  claims  in  this 
suit  that  appellee  Washington  Properties,  Inc.,  is  liable 
for  this  debt  and  that  the  properties  now  owned  by  it, 
and  formerly  owned  by  Wardman  Real  Estate  Prop- 
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erties,  Inc*.,  are  subject  to  a  lien  for  the  payment  of  the 
debt  due  her  (R.  20). 

Appellant  included  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  as  a  defendant  in  the  present  suit  (R.  1). 
For  what  reason  does  not  appear,  as  the  appellant 
already  had  recovered  in  Equity  cause  51662  her  judg¬ 
ment  against  Wardman  Real  Estate  Properties,  Inc. 
(R.  46,  143),  and  had  claimed  thereon  in  Equity  causes 
53117  and  53180  wherein  all  the  assets  of  that  com¬ 
pany  were  administered  (R.  248,  377),  and  she  sought 
no  relief  in  this  suit  against  it  (R.  138).  Nevertheless, 
in  this  Court,  appellant  in  her  brief  again  includes  the 
name  of  Wardman  Real  Estate  Properties,  Inc.,  as 
an  appellee,  apparently  to  enable  her  to  confuse  it  with 
this  appellee  and  make  general  charges  against  the 
“defendants”  and  the  “appellees”  which  apply  only 
to  Wardman  Real  Estate  Properties,  Inc.  (Brief,  pp. 
2,  65). 

The  Principal  Events  in  Equity  Causes  53117  and 

53180. 

The  relationship  of  Washington  Properties,  Inc.,  to 
Wardman  Real  Estate  Properties,  Inc.,  has  been  that 
of  a  purchaser  of  certain  properties,  and  by  assign¬ 
ment  from  those  to  whom  its  securities  were  issued,  a 
creditor.  Washington  Properties,  Inc.,  has  had  no 
other  relationship  to  Wardman  Real  Estate  Proper¬ 
ties,  Inc. 

The  properties  formerly  owned  by  Wardman  Real 
Estate  Properties,  Inc.,  and  now  owned  by  Washing¬ 
ton  Properties,  Inc.,  were  acquired  from  the  former 
company  by  the  latter  at  three  judicial  sales,  in  said 
Equity  causes  53117  and  53180,  which  were  consoli- 
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dated,  the  former  of  which  was  a  mortgage  foreclosure! 
suit  (R.  249)  and  the  latter  a  general  creditors’  bill | 
(R.  123-124,  40). 

The  first  was  the  sale  held  October  21,  1932,  by  Cen¬ 
tral  Hanover  Bank  and  Trust  Company,  trustee  to  sell 
appointed  by  the  court  below  in  said  consolidated 
causes  53117  and  53180,  on  which  occasion  this  appellee 
bought  parcels  1  to  10,  which  were  the  principal  items 
of  real  estate  and  were  mortgaged  property  sold  under 
a  first  and  refunding  deed  of  trust  of  September  1,  1928 
(R.  274,  277,  293),  and  parcels  11  and  12,  which  were 
unmortgaged  property  in  the  nature  of  tangible  per¬ 
sonal  property  (R.  278,  281,  292-293). 

The  second  was  the  sale  of  unexpired  insurance,  con¬ 
sumable  supplies  and  similar  miscellaneous  items  inci¬ 
dent  to  the  operation  of  the  properties  (R.  107),  re¬ 
ported  by  the  receivers  (Peyser  and  Tumulty,  Carson 
having  resigned)  April  6,  1933,  and  referred  by  the 
court  to  the  Auditor  as  Special  Master,  and  settled  by 
the  Special  Master  by  report  filed  November  1,  1933, 
confirmed  December  7,  1933  (R.  341-343). 

The  third  was  the  sale  reported  by  the  receivers 
Peyser  and  Tumulty  .January  31.  1936  (Deft.’s  Exhibit 
39,  R.  359),  when  sundry  assets  in  the  mortgaged  and 
unmortgaged  estates  were  sold  by  the  receivers  at  auc¬ 
tion.  This  appellee  bought  unit  No.  4,  an  open  account 
against  Wardman  Realty  and  Construction  Company 
(R.  126,  357,  365). 

These  judicial  sales  were  all  made  and  confirmed 
after  such  publications,  proofs  and  proceedings  as  are 
usual  and  sufficient  to  pass  good  title  as  against  all 
creditors  of  the  defendant  in  such  equity  causes  (R.  | 
276,  288,  363). 
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Appellant  considers  it  to  her  advantage  to  empha¬ 
size  in  her  brief  that  the  appointment  of  receivers,  first 
of  the  mortgaged  property  and  then  of  the  unmort¬ 
gaged,  on  the  filing  of  these  bills,  was  by  consent  (Brief, 
pp.  17,  18,  and  see  R.  266,  269).  But  the  grant  of  re¬ 
lief  after  the  appointment  of  receivers  in  these  con¬ 
solidated  causes  was  not  upon  consent  but  upon  testi¬ 
mony  and  consideration  by  the  court  (R.  274),  after 
objections  had  been  interposed  on  behalf  of  bond¬ 
holders  and  stockholders  of  Wardman  Real  Estate 
Properties,  Inc.  (R.  381,  385). 

The  decree  confirming  the  first  sale,  after  disposing 
of  objections  to  it,  was  entered  December  1,  1932  (R. 
322). 

Appeal  from  this  and  later  decrees  was  prosecuted 
to  this  Court  (R.  328,  348),  and  became  case  No.  6011, 
reported  as  Thomas  v.  Central  Hanover  Bank  and 
Trust  Co.,  64  App.  I).  C.  96,  75  F.  (2d)  227.  The  record 
was  filed  July  6,  1933,  the  case  heard  January  17,  1934, 
and  decided  September  24,  1934. 

The  present  appellant  had  intervened  in  the  con¬ 
solidated  causes  in  the  same  capacity  in  which  she 
brought  the  present  suit,  as  an  unsecured  judgment 
creditor  of  Wardman  Real  Estate  Properties,  Inc., 
June  7,  1933  (R.  248,  143).  Appellant  stood  by  and 
did  not  participate  in  the  proceedings  in  this  Court 
on  that  appeal.  One  of  the  principal  matters  litigated 
on  that  appeal  was  whether  the  amount  bid  for  the 
mortgaged  property  was  adequate.  This  question 
was  of  only  academic  interest  to  an  unsecured  credi¬ 
tor  like  the  appellant,  excepting  as  the  amount  bid 
affected  the  amount  of  the  deficiency  judgment  against 
unmortgaged  assets.  She  would  have  had  other  inter¬ 
est  in  the  amount  bid  only  if  the  property  had  been 
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of  a  value  in  excess  of  the  mortgage  debts.  Consistent 
with  this  view,  what  the  appellant  did  just  before  the 
former  appeal  was  heard  in  this  Court,  on  January  2 
1934,  was  to  file  in  the  mortgage  foreclosure  cause  in 
the  court  below  her  opposition  to  the  entry  of  a  de¬ 
ficiency  judgment  (R.  344). 

In  said  consolidated  causes,  this  appellee  also  filed 
its  claim  as  a  creditor  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  (R.  334),  appellant  filed  her  claim  as  above 
noted  (R.  248),  and  many  others,  pursuant  to  the  order 
of  April  19,  1933  (R.  328),  which  referred  all  such 
claims  to  the  Auditor  as  Special  Master. 

By  the  report  of  the  Special  Master,  filed  April  19, 
1936,  the  claim  of  the  appellant  was  recommended  for 
allowance  (R.  336,  375,  377),  as  were  also  the  claims 
of  this  appellee  (R.  372),  and  the  claim  of  the  Central 
Hanover  Bank  and  Trust  Company  for  a  deficiency 
judgment  (R.  373-374),  in  which  claim  this  appellee 
had  a  93%  interest  (R.  337).  While  the  time  was 
running  for  exceptions  to  this  Special  Master’s  re¬ 
port,  the  appellant  filed  her  present  suit  on  her  iden¬ 
tical  claim,  April  14,  1936  (R.  1).  The  Special  Mas¬ 
ter's  report  insofar  as  it  concerned  the  claims  of  ap¬ 
pellant  and  appellee  as  creditors  of  Wardman  Real 
Estate  Properties,  Inc.,  was  finally  ratified  and  con¬ 
firmed  by  the  order  of  April  30,  1936,  in  said  consoli¬ 
dated  causes  (R.  370),  from  which  no  appeal  was 
taken.* 

•Appeals  taken  from  the  disposition  of  other  claims  came  to  this  Court 
in  Brownley  v.  Peyser,  69  App.  D.  C.  56,  98  F.  (2)  337;  Tumulty  v. 
District  of  Columbia.  69  App.  D.  C.  390,  102  F.  (2)  254. 
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Appellant’s  Claim  Against  Wardman  Real  Estate 

Properties,  Inc. 

Appellant  in  her  brief  (pp.  4-6)  makes  a  more  de¬ 
tailed  statement  of  fact  about  the  origin  of  her  claim 
against  Wardman  Keal  Estate  Properties,  Inc.,  than 
has  heretofore  appeared  in  this  record.  We  are  un¬ 
able  to  verify  her  added  facts,  though  they  appear 
immaterial  unless  they  confuse  the  chronology  so  as 
to  put  “the  bankers’ ’  into  the  transactions  appellant 
had  with  Wardman,  Bones  and  Hobbs,  with  whom  ac¬ 
cording  to  our  information  she  had  often  traded  in 
real  estate.  The  principal  events  shown  by  the  rec¬ 
ord  by  dates  were  these : 

1927.  May  3:  Highlands  Apartments  conveyed  by 
appellant  to  Wardman,  Bones  and  Hobbs,  for  refinanc¬ 
ing  and  immediate  deeding  back  to  her  (R.  2). 

1927.  June  12:  Financing  complete,  but  Highlands 
in  violation  of  appellant’s  rights  conveyed  by  Ward- 
man,  Bones  and  Hobbs  to  Wardman  Construction 
Company  (R.  3). 

1928.  August  16:  Highlands  conveyed  by  Wardman 
Construction  Company  to  Wardman  Real  Estate 
Properties,  Inc.,  with  knowledge  of  appellant’s  rights, 
Wardman,  Bones  and  Hobbs  being  officers  of  both 
companies  (R.  3). 

1928.  Slept  ember  1:  Highlands  along  with  ten  other 
properties  conveyed  to  Central  Hanover  Bank  and 
Trust  Company  and  Frank  Wolfe,  trustees,  to  secure 
the  $16,000,000  first  and  refunding  bond  issue,  no 
knowledge  or  notice  on  their  part  of  appellant’s  rights 
being  claimed  (R.  4). 
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Highlands  and  said  other  properties  conveyed  t|o 
Higgs  National  Bank,  trustee,  to  secure  $2,500,00.) 
general  (subordinate)  mortgage  bonds,  similarly  wit li 
no  claim  of  knowledge  or  notice  (R.  10). 

Plaintiff  claims  not  to  have  learned  these  facts  until 
late  in  1029  (R.  15).  She  brought  suit  against  WanJ- 
man.  Bones  and  Hobbs,  and  Wardman  Real  Estati* 
Properties,  Inc.,  Equity  No.  51662,  on  July  21,  1930. 
to  compel  them  to  reconvev  (R.  15).  It  will  be  noted 
that  she  did  not  attempt  to  attack  the  title  of  th  * 
trustees  under  either  the  first  and  refunding  or  the 
general  mortgage,  and  did  not  make  them  parties  t  > 
her  suit,  apparently  realizing  she  had  to  suffer  th  * 
consequences  (as  to  the  lenders  of  money  to  Wardman 
Real  Estate  Properties,  Inc.,  who  now  comprise  thi» 
appellee)  of  having  permitted  Wardman,  Bones  and 
Hobbs  to  represent  themselves  as  owning  the  High 
lands. 

Appellant’s  said  suit  was  pending  when  the  fore¬ 
closure  suit,  Equity  53117,  was  filed  by  Central  Han¬ 
over  Bank  and  Trust  Company  and  Frank  Wolfe 
trustees,  and  the  general  creditors’  suit.  Equity  53181 
was  filed  by  Compton. 

It  appears  clear  that  Central  Hanover  Bank  and 
Trust  Company  and  Frank  Wolfe,  trustees,  were  not 
charged  with  notice  of  this  non-record  defect  in  the 
title  to  the  Highlands  held  by  them  as  mortgagees, 
and  the  title  they  could  have  conveyed  if  they  had 
foreclosed  on  the  Highlands  would  have  been  superior 
to  the  claim  of  appellant. 
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Appellant’s  Claim  Against  Appellee  and  Appellee’s 
Answer,  the  Issues,  and  Proceedings  Below. 

But  appellant’s  claim  on  appellee,  the  grantee  of 
Central  Hanover  Bank  and  Trust  Company  and  Frank 
Wolfe,  is  more  remote.  Before  Central  Hanover 
brought  its  foreclosure  suit,  the  Highlands  had  been 
lost  to  Wardman  Heal  Estate  Properties,  and  to  Cen¬ 
tral  Hanover  and  Wolfe,  trustees,  by  the  foreclosure 
of  an  underlying  mortgage  (R.  49).  Appellant’s 
present  claim  of  lien  is  therefore  on  the  other 
properties  formerly  owned  by  Wardman  Real  Estate 
Properties,  Inc.,  and  acquired  by  the  appellee  by  the 
aforesaid  purchases,  appellee’s  title  being  traced  as 
to  the  principal  properties  through  the  mortgage  trus¬ 
tees  (whose  title  even  to  the  Highlands  appellant  did 
not  question),  and  appellee’s  title  to  the  other  assets 
being  supported  by  judicial  sales  to  produce  funds  to 
pay  creditors  of  appellant’s  class. 

Appellant  does  not  challenge  the  procedural  regu¬ 
larity  of  what  was  done.  As  we  understand  appel¬ 
lant's  position,  she  would  concede  that  the  title  to  the 
other  purchasers*  of  assets  of  Wardman  Real  Estate 
Properties,  Inc.,  judicially  sold  in  Equity  causes  53117 
and  53180  (R.  364,  365)  is  good  against  all  creditors  of 
Wardman  Real  Estate  Properties,  Inc.  The  claimed 
basis  of  relief  to  appellant  is  apparently  an  incapacity 
of  the  particular  purchaser,  this  appellee,  to  take  title 
free  of  the  debts  of  Wardman  Real  Estate  Properties, 
Inc. 

Appellant  claims  that  the  corporation  of  which  she 
was  a  creditor  (Wardman  Real  Estate  Properties, 
Inc.)  was  “reorganized”  by  the  transfer  of  its  assets 

•One  of  these  sales  came  to  this  Court  in  Ballard  v.  Pryser.  67  App. 
I).  C.  169,  90  F.  (2d)  414. 
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to  a  new  corporation  (the  appellee,  Washington  Prop¬ 
erties,  Inc.)  She  claims  that  the  stockholders  of  the 
old  corporation  became  stockholders  of  the  new,  with¬ 
out  provision  for  the  payment  of  the  debt  due  to  her 
from  the  old  corporation,  contrary  to  the  doctrines  ol 
the  Boyd  case.* 

That  case  applies  to  corporate  reorganizations 
though  effected  through  judicial  proceedings,  simph 
doctrines  as  follows:  That  the  stockholders  of  the  ohj 
corporation  are  entitled  to  its  assets  only  after  its 
creditors  have  been  paid — that  if  the  assets  of  a  cor¬ 
poration  be  transferred  to  a  new  corporation,  in  which 
stock  is  given  to  the  stockholders  of  the  old  corpora¬ 
tion,  this  is  equivalent  to  transferring  the  assets  to 
the  stockholders  in  the  old  corporation — and  this  can¬ 
not  be  done  without  subjecting  the  stockholders'  in¬ 
terest  in  the  new  company  to  the  payment  of  the  debts 
of  the  old.  Shortlv  stated,  the  doctrine  of  the  Hovd 
case  is  violated  when  stockholders  transfer  a  corpora¬ 
tion's  assets  to  themselves  as  stockholders  of  a  new 
corporation,  without  paying  the  debts  of  tin*  old  cor¬ 
poration. 

Appellant  in  her  original  bill  alleged  that  stock  in 
the  appellee,  Washington  Properties,  Inc.,  which  is  the 
new  corporation  in  her  argument,  was  issued  for  stock 
in  the  corporation  of  which  she  was  a  creditor.  Ward- 
man  Real  Estate  Properties,  Inc.  (R.  18,  par.  32).  It 
was  the  original  bill  containing  this  averment  that  was 
sustained  as  against  appellee’s  motion  to  dismiss  (R. 
23). 

Appellee’s  answer  denied  this  averment  (R.  30). 

Appellant  then  amended  her  bill,  and  though  the 
amendment  was  obscure  (and  its  filing  was  opposed. 

# Northern  Pacific  Railroad  Co,  v.  Boyd,  228  U.  S.  482.  57  L.  ed.  031. 
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R.  36),  the  allegation  that  stock  of  the  old  company 
was  exchanged  for  stock  in  the  new  was  withdrawn 
(R.  33),  and  there  were  substituted  a  group  of  alle¬ 
gations  attacking  “the  bankers,”  which,  in  so  far  as 
they  have  a  pretense  of  relevancy,  are  apparently  in¬ 
tended  to  show  that  the  issue  of  stock  in  the  new 
company,  though  exclusively  to  the  holders  of  fixed 
obligations  of  the  old  company,  was  a  sham  and  a  pre¬ 
tense  to  conceal  the  reality  of  continuity  of  ownership 
of  the  old  company  and  the  new  by  “the  hankers.” 
Though  this  is  a  liberal  interpretation  of  a  rather 
obscure  amendment  (R.  33-35),  it  is  clear  that  the 
above  is  the  present  argument  of  appellant  (Brief 
29-30). 

The  complaint  as  so  amended  was  fully  answered 
(R.  37-41).  Besides  denials  ot'  alleged  facts  as  set  out 
in  the  bill  as  amended,  upon  which  alleged  facts  ap¬ 
pellant  claimed  the  doctrine  of  the  Boyd  ease  to  he  ap¬ 
plicable.  this  appellee  narrated  in  its  amended  answer 
additional  facts  further  differentiating  the  situation 
here  from  that  dealt  with  in  the  Boyd  case.  Appellee’s 
answer  stated  that  appellant  became  a  party  to  Equity 
causes  53117  and  53180  in  the  lower  court,  wherein 
were  ordered  and  confirmed  the  sales  by  which  the  al¬ 
leged  transfer  of  assets  had  occurred,  and  that  she  in 
those  causes  asserted  and  recovered  on  the  identical 
claim  she  now  asserts:  that  in  these  causes  the  respec¬ 
tive  claims  of  appellant  and  appellee  to  participate  in 
the  distribution  of  the  assets  of  Wardman  Real  Estate 
Properties,  Inc.,  have  been  fully  adjudicated. 

Some  evidenciarv  facts  were  stipulated,  some  facts 
were  elicited  by  interrogatories  addressed  to  the  ap¬ 
pellee,  and  some  by  testimony  which  was  taken  by 
deposition  and  orally  before  the  court  below. 
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Upon  the  facts  in  issue  the  court  found  against  the 
appellant.  With  respect  to  the  appellant’s  principal 
contention  above  mentioned,  the  court  found  that  ljio 
stock  in  the  appellee,  the  so-called  new  corporation, 
was  issued  for  stock  in  Wardnian  Real  Estate  Proper¬ 
ties,  Inc.,  that  the  stock  in  Wardnian  Real  Estate 
Properties,  Inc.,  was  given  no  recognition  in  the  issue 
of  bonds,  stock  or  other  securities  of  the  appellee, 
Washington  Properties,  Inc.,  and  that  the  alleged  con¬ 
tinuity  of  ownership  by  “the  bankers”  between  the 
“old”  company  and  the  “new,”  did  not  exist,  nor  in 
fact  was  there  continuity  of  control  (R.  48,  52). 


SUMMARY  OF  ARGUMENT. 


I.  The  only  pertinent  theory,  on  which  a  creditor 
can  hold  a  purchaser  at  judicial  sale  of  assets  of  h^is 
corporate  debtor,  is  that  the  purchaser  is  the  debtor 
under  a  new  name.  This  is  true  when  capital  stock  of 
the  purchaser  is  issued  for  capital  stock  of  the  debtor. 
It  would  not  be  true  by  reason  of  the  fact  that  those  who 
got  stock  in  the  purchasing  corporation  had  been  stock¬ 
holders  in  the  debtor,  though  in  the  present  case  this 
was  not  the  fact.  Here  the  debtor,  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  was  not  in  any  sense  in  the  pur¬ 
chaser,  the  appellee,  Washington  Properties,  Inc.  Ap¬ 
pellee  was  composed  entirely  of  creditors  holding  se¬ 
cured  or  fixed  obligations  of  Wardman  Real  Estate 
Properties,  Inc.  Appellant  seeks  to  trace  her  debtor 
into  the  appellee  by  attacking  the  issue  of  stock  f()r 
debentures  which  were  not  obligations  of  Wardmhn 
Real  Estate  Properties,  Inc.,  glossing  over  the  fact  that 
these  debentures  were  secured  by  the  mortgage  note 
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of  Wardman  Real  Estate  Properties,  Inc.,  which  was  by 
foreclosure  of  collateral  acquired  by  the  debenture 
holders.  Other  alleged  facts  upon  which  the  appel¬ 
lant  sought  to  trace  her  debtor  into  the  purchaser,  this 
appellee,  or  otherwise  to  saddle  liability  on  this  ap¬ 
pellee,  were  disproven  and  found  against  her  in  the 
court  below.  There  was  no  fraud  attributable  to  ap¬ 
pellee  and  no  failure  to  disclose  facts  to  the  court  con¬ 
ducting  and  confirming  the  judicial  sale.  Fraud  on 
appellant  by  her  debtor,  or  by  her  debtor  on  those  who 
bought  its  securities,  if  proven,  would  not  be  reason  for 
appellee,  composed  of  those  who  held  her  debtor’s  se¬ 
curities,  to  pay  appellant’s  claim. 

II.  Appellant  was  directly  and  not  merely  by  repre¬ 
sentation  a  party  to  the  causes  wherein  appellee  ac¬ 
quired  title,  as  was  appellee,  and  their  respective  in¬ 
terests  in  the  assets  of  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  were  for  adjudication  and  adjudicated  in 
those  causes.  What  was  offered  appellant  in  those 
causes  was  her  rightful  share  in  the  unmortgaged  as¬ 
sets.  This  share  was  equal  in  value  to  that  she  would 
have  gotten  if  she  had  participated  in  the  organization 
of  the  appellee.  Appellant  is  barred  from  attacking 
appellee’s  title  because  she  was  personally  a  party  to 
the  causes  in  which  appellee’s  titles  were  adjudged 
good.  She  is  estopped  from  attacking  the  titles  pur¬ 
chased  by  appellee  after  taking  the  share  of  the  pro¬ 
ceeds  of  sales  to  which  her  rank  as  a  creditor  entitled 
her. 
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ARGUMENT. 

I.  The  Titles  Acquired  by  Appellee  Were  Good  Against 
All  Creditors  of  Wardman  Real  Estate  Properties, 
Inc. 

The  ownership  of  debentures  was  a  proper  ground  for 
the  issue  of  capital  stock  of  the  appellee. 

Though  appellant  contends  again  in  this  Court  tha‘: 
“the  bankers’"  were  stockholders  in  the  old  company 
and  given  recognition  in  the  new  company  for  that 
reason,  it  is  difficult  to  see  how  the  court  could  have 
done  otherwise  than  find  against  appellant. 

The  securities  of  the  new  company  were  issued  in 
exchange  only  for  certain  named  fixed  obligations  ol 
the  old  company.  All  of  these  obligations,  totaling 
$13,498,500  were  debts  secured  by  mortgages,  except¬ 
ing  $J20,00U  of  two-year  gold  notes  which  were  fixed 
obligations  though  not  secured  (R.  213).  The  appel¬ 
lant’s  claim  was  neither  secured  nor  fixed. 

In  the  organization  of  appellee,  Washington  Prop¬ 
erties,  Inc.,  there  were  offered  to  bondholders,  dollar 
for  dollar,  for  the  old  $10,963,000  of  first  mortgage  ob¬ 
ligations,  income  bonds  of  appellee  for  $10,963,000, 
plus  about  4S  per  cent  of  appellee’s  capital  stock;  for 
the  $2,315,000  of  debentures  secured  by  $2,500,000  of 
“general”  or  subordinate  mortgage  obligations,  stock 
only,  between  50  per  cent  and  51  per  cent  of  the  capi¬ 
tal,  was  offered;  for  the  gold  notes  about  2  per  cent  of 
the  stock  was  offered  (R.  213). 

Appellant’s  attack  was  and  is  directed  principally 
at  tin*  stock  issued,  potentially  a  majority  of  the  stock, 
for  the  debentures.  “The  bankers”  owned  $505,000  of 
these  $2,315,000  of  debentures  (R.  163).  This  gave 
them  less  than  one-fourth  of  one-half,  or  less  than 
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one-eighth,  of  the  stock  of  appellee.  Assume  they  had 
all  the  gold  notes,  they  still  got  just  about  one-eighth 
of  the  stock  for  both  classes  of  securities.  Appellant 
disregards  these  facts  and  asserts  “the  bankers”  got 
a  majority  of  the  stock  (Brief,  pp.  41,  43).  There  is 
not  a  scintilla  of  evidence  nor  even  a  suspicion  that 
“the  bankers”  got  more  stock  per  debenture  than 
other  debenture  holders. 

Nor  is  there  anything  unreasonable  or  requiring  ex¬ 
planation  in  the  giving  of  a  shade  more  than  50  per 
cent  of  the  capital  stock  to  the  debenture  holders.  It 
would  not  have  been  unreasonable,  after  allotting  100 
per  cent  in  amount  of  new  income  bonds  in  place  of 
the  old  first  mortgage  bonds,  to  have  given  not  merely 
a  bare  majority  but  the  entire  capital  stock  to  the 
holders  of  subordinate  fixed  obligations.  Therefore  no 
explanation  is  needed  of  the  allotment  of  any  propor¬ 
tion  of  the  capital  stock  to  the  debenture  holders. 

Appellant  several  times  in  her  pleadings  (R.  18) 
and  brief  (p.  34,  line  8)  refers  to  the  debentures  as 
worthless.  She  apparently  fails  to  realize  that  she 
thereby  stigmatizes  her  own  claim  as  worse  than  worth¬ 
less.  The  debentures  were  secured  by  pledge  of  the 
general  or  second  mortgage  bond  which  was  bought  in 
by  the  debenture  holders’  committee  (R.  34,  166,  48). 
The  debt  to  appellant  was  wholly  unsecured. 

To  be  realistic,  however,  one  must  admit  that  there 
is  this  semblance  of  truth  in  what  appellant  says,  viz., 
the  security  behind  the  debentures  was  worthless,  that 
is,  the  mortgaged  property  in  1931-1932  was  not  worth 
the  encumbrances  on  it  prior  to  the  general  mortgage. 

But  this  does  not  mean  the  debentures  were  worth¬ 
less.  By  virtue  of  the  general  mortgage,  they  cer¬ 
tainly  had  a  claim  to  the  first  $2,500,000  of  possible 
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future  value  above  the  first  and  refunding  and  under¬ 
lying  mortgages,  and  by  getting  one-half  the  stock  this 
possibility  was  partially  recognized.  They  were  en¬ 
titled  also  to  share  pro  rata  in  the  unmortgaged  assets. 
This  right  proved  to  be  of  value,  and  inasmuch  as  the 
debenture  holders’  rights  passed  to  this  appellee  in  j 
exchange  for  appellee’s  stock,  appellee  realized  on  the 
claim  (R.  336,  372,  379).  Furthermore,  if  Mr.  Brown¬ 
ley,  Receiver  of  Wardman  Realty  and  Construction 
Company,  had  succeeded  in  his  appeal  in  No.  6963, 
April  Term,  1937,  decided  against  him  June  13,  1938, 
in  69  A])]>.  I).  C.  56,  98  F.  (2d)  337,  these  debentures, 
which  were  direct  obligations  of  Wardman  Realty  and 
Construction  Company,  would  have  been  of  consider¬ 
able  additional  value  and  protection  to  this  appellee. 
To  assert  that  thev  were  valueless  is  to  show  lack  of 
information  or  disregard  of  the  truth.  No  ownership 
of  them  by  “the  bankers”  or  possible  ownership  by 
debenture  holders  of  stock  of  Wardman  Real  Estate 
Properties,  Inc.,  is  needed  to  explain  the  recognition 
given  the  debentures  in  the  issue  of  securities  by  this 
appellee. 

There  was  no  syllable  of  testimony  nor  tenable  sus¬ 
picion  to  contradict  the  evidence  that  the  stock  of 
Wardman  Real  Estate  Properties,  Inc.,  was  considered 
valueless,  not  worth  the  stock  transfer  tax  which  it 
would  have  cost  the  debenture  holders  or  anyone  else 
to  acquire  it  (R.  167).  See  finding  numbered  31  (R. 
52). 

These  considerations  are  corroborative  of  the  direct 
testimony  to  the  effect  that  the  “plan”  was  followed, 
and  no  recognition  given  stock  of  Wardman  Real  Es¬ 
tate  Properties,  Inc.,  in  the  organization  of  appellee 
(R.  213,  201,  109,  130-131).  Before  plaintiff’s  testi- 
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mony  was  all  in,  her  counsel  told  the  court  he  had  ami 
would  produce  testimony  to  the  effect  that  the  plan 
was  not  followed  (R.  110-111).  No  such  testimony  was 
produced. 

The  trial  court  in  its  finding  of  fact  numbered  2 
found  that  all  securities  of  this  appellee  were  issued  to 
creditors  of  Wardman  Real  Estate  Properties,  Inc., 
on  account  of  their  claims  as  creditors,  that  no  stock 
of  this  appellee  was  issued  for  stock  of  Wardman 
Real  Estate  Properties,  Inc.,  and  none  of  the  latter 
stock  was  acquired  by  this  appellee  or  given  any  recog¬ 
nition  in  or  by  this  appellee,  and  that  the  reorganiza¬ 
tion  plan  was  adhered  to  and  carried  out  (R.  4S). 

Appellant’s  challenge  of  this  finding  is  thus  ex¬ 
pressed  in  her  brief  (p.  33) : 

“There  was  not  sufficient  evidence  to  warrant 
the  Court's  2nd  finding  of  fact.  While  there  was 
no  conflict  in  the  evidence  in  regard  to  the  prefer¬ 
ence  of  the  bankers  in  the  distribution  of  stock  in 
the  Xew  Company,  yet  the  inference  to  be  drawn 
from  the  evidence  favored  the  contention  of  the 
plaintiff  that  they  were  so  preferred  over  general 
creditors  because  of  their  large  interests  in  the 
Old  Company.  Also,  the  evidence  tended  to  show 
a  strong  probability  that  such  reasons  as  were 
given  for  the  stock  preference,  in  the  testimony 
of  some  of  the  witnesses,  were  incredible  and 
against  the  probabilities.  In  other  words,  the 
Court  was  not  required  to  accept  the  explanations 
where,  on  their  face,  they  were  unbelievable.  When 
viewed  in  the  light  of  all  of  the  circumstances  sur¬ 
rounding  the  transaction,  wherebv  the  bankers 
obtained  stock  controlled  of  the  New  Company, 
the  statement  in  the  plan  of  re-organization  that 
a  majority  of  stock  would  be  given  for  valueless 
debentures  is  open  to  grave  doubt  and  suspicion 
that  it  does  not  truly  reflect  the  real  transaction.” 
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Nowhere  in  appellant’s  brief  does  she  explain  to 
what  evidence  she  refers  when  she  challenges  as  “in¬ 
credible,”  “such  reasons  as  were  given  for  the  stock 
preference.”  The  appellee  is  completely  at  a  loss  tc 
know  what  reasons  given  by  what  witness  appellant  is 
talking  about. 

The  corporate  set-up  and  bankers’  voice  in  adminis¬ 
tration  of  Wardman  Real  Estate  Properties,  Inc., 
were  reasonable  and  appropriate  and  no  indica¬ 
tion  of  fraud. 

Appellant  makes  contentions  throughout  her  brief, 
as  slie  did  in  the  court  below,  which  were  contrary  to 
the  testimony  and  contrary  to  the  following  of  the 
trial  judge’s  findings  of  fact  (R.  52) : 

“fi.  The  bankers  who  participated  in  the  1928 
financing  of  Wardman  Real  Estate  Properties, 
Inc.,  did  not,  nor  did  any  of  them,  or  their  agents, 
contrive  to  gain  control  of  Wardman  Real  Estate 
Properties,  Inc.,  nor  manage  the  business  of  that 
corporation,  nor  collect  or  disburse  its  income, 
through  directors  and  officers  responsible  to  said 
bankers  or  otherwise;  the  default  in  the  payment 
of  interest  on  the  First  and  Refunding  Mortgage 
Bonds  of  Wardman  Real  Estate  Properties,  Inc., 
due  March  1,  1931,  was  not  contrived  by  said 
bankers  or  any  of  them,  but  was  due  to  the  fact 
that  the  corporation  did  not  then  have  funds  to 
meet  said  payments  or  credit  to  secure  the  same,  j 
*  *  •  The  president  and  other  executives  of  Wash¬ 
ington  Properties,  Inc.,  who  were  installed  when 
the  principal  and  mortgaged  assets  of  Wardman 
Real  Estate  Properties,  Inc.,  were  pursuant  to 
the  foreclosure  sale  of  October  21,  1932,  and  on 
December  30,  1932,  put  into  the  possession  of 
Washington  Properties,  Inc.,  were  not  selected  or 
controlled  by  said  bankers  or  any  of  them,  but 
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were  the  choice  of  the  Voting  Trustees,  who  acted 
independently  of  the  said  bankers  and  in  accord¬ 
ance  with  their  opinion  as  to  the  best  interests  of 
the  security  holders  of  Washington  Properties. 
Inc.  ’ 9 

The  evidenciary  facts  which  underlie  this  finding 
take  a  wide  range  of  time  and  detail.  So  many  of 
these  evidenciary  facts  are  misstated  in  appellant’s 
brief  that  it  would  divert  attention  from  the  deter¬ 
minative  issues  to  pursue  and  controvert  each  mis¬ 
statement.  An  affirmative  statement  of  underlying 
facts  may  be  helpful. 

In  1928  Wardman  ('oust  ruction  Company  was 
owned  and  officered  by  Harry  Wardman,  James  D. 
Ilobbs  and  Thomas  P.  Bones,  in  whose  names  stood 
about  2o0  pieces  of  real  estate  it  owned  (R.  174).  Its 
business  was  real  estate,  brokerage  and  building.  Its 
financial  condition  was  “definitely  unsound”  (R.  187). 

Mr.  Hobbs,  the  Treasurer,  who  handled  its  financial 
affairs,  in  1928  developed  with  the  aid  of  Mr.  Emory 
L.  Coblentz  and  Hambleton  &  Company,  Baltimore 
investment  bankers,  a  project  to  combine  four  prop¬ 
erties*  owned  or  controlled  by  Coblentz  with  seven 
properties**  of  the  Wardman  Construction  Company, 
as  a  basis  for  the  borrowing  of  money  on  bond  issues 
to  be  sold  to  the  public.  Halsey,  Stuart  &  Company 
was  interested  by  Hambleton. 

The  bad  financial  condition  of  the  Wardman  group 
would  suggest  that  prior  to  the  sale  of  bonds  to  the 
public  some  means  be  adopted  to  separate  the  Ward- 

*  Boulevard  Apartments,  Stonelcigh  Court,  Cathedral  Mansions,  North 
and  Center  (K.  185). 

“Wardman  Park  Hotel  and  Annex,  Carlton  Hotel,  Department  of 
Justice  Building,  Connecticut  Avenue  &  Davenport  Street  Apartments 
(4),  270o  Connecticut  Avenue  Apartment,  Chastleton  Apartments,  High¬ 
land  Apartments  (B.  185,  175). 
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man  building,  brokerage  and  real  estate  business  as  a 
going  concern  from  the  ownership  of  the  eleven  Ward- 
man  and  Coblentz  properties  to  be  the  subject  of  a 
bond  issue,  so  as  to  protect  them  from  the  complica¬ 
tion  of  business  debts,  and,  on  the  other  hand,  to  sep¬ 
arate  the  going  business  concern  from  the  less  valu¬ 
able  or  more  heavily  involved  assets  which  were  likelly 
to  turn  into  liabilities,  in  order  to  protect  the  busi¬ 
ness  from  unnecessary  assumptions  of  liability. 

The  three  corporation  set-up,  as  provided  in  detail 
in  the  bankers’  contract  of  September  15,  1928,  was  a 
reasonable  device  to  accomplish  these  ends,  and  if  the 
earning  capacity  and  value  of  the  properties  had  been 
what  the  public  was  led  to  believe,  no  just  criticism 
could  be  aimed  at  the  corporate  machinery  adopted. 

In  appellant’s  brief  (pp.  7,  8,  9,  10)  this  “three 
corporation  set-up”  is  referred  to  as  having  been 
a  plan  of  Halsey,  Stuart  &  Company  and  devised  by 
them  and  their  counsel  as  though  these  facts  operated 
to  disparage  the  corporate  arrangement,  reflecting  ad¬ 
versely  on  “tin*  bankers”  and  helping  the  appellant’s 
case.  It  is  not  pointed  out  wherein  appellant’s  rights 
were  invaded  any  more  by  three  corporations  than  by 
one,  nor  has  anyone  who  has  spoken  disparagingly  of 
this  “three  corporation  set-up”  suggested  a  method 
by  which  more  aptly  or  more  simply  its  proper  pur¬ 
poses  could  have  been  accomplished. 

Nor  was  it  unreasonable  that  investment  bankers 
who  were  about  to  pour  almost  $14,000,000  of  their  and 
their  customers’  money  into  a  project  which  had  been 
permitted  to  get  in  bad  financial  condition  should  in¬ 
sist  upon  some  voice  in  management  and  a  guard 
against  misappropriation  ot  funds. 

The  contract  finally  made  (R.  145)  provided  tha^ 
there  be  three  corporations,  as  follows: 
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(1)  Wardman  Real  Estate  Properties,  Inc.,  which 
should  hold  title  to  the  seven  Wardman  and  four  Cob- 
lentz  properties,  subject  to  such  encumbrances  as 
should  not  be  paid  off  by  the  new  money,  subject  to  a 
first  and  refunding  bond  issue  for  $16,000,000  of  which 
$11,000,000  was  presently  to  hi*  issued  for  sale  to  the 
public,  and  subject  to  a  general  (subordinate)  mort¬ 
gage  for  $2,500,000  to  be  issued  to  Wardman  Realty  and 
( ’oust  ruct  i on  Company. 

(2)  Wardman  Realty  and  Construction  Company, 
which  was  to  be  the  operating  company  and  to  have  all 
the  construction,  brokerage  and  real  estate  business 
of  the  old  Construction  Company,  and  to  own  all  the 
capital  stock  of  Wardman  Real  Estate  Properties,  Inc. 
This  Realty  and  Construction  Company  was  to  issue 
for  sale  to  the  public  $2,500,000  of  its  debentures, 
secured  by  a  pledge  of  the  above  general  mortgage  note 
of  Wardman  Real  Estate  Properties,  Inc.,  and  the 
common  stock  of  that  company. 

(3)  The  Wardman  Corporation,  which  was  the  old 
Wardman  Construction  Company  with  its  name 
changed.  It  was  to  own  all  the  stock  of  the  new  Ward- 
man  Realty  and  Construction  Company  and  all  the 
assets  of  the  old  company  not  transferred  to  the  new 
companies. 

The  last  named  company  was  to  raise  $2,250,000  on 
its  own  three-year  notes  independently  of  the  bankers, 
to  be  secured  by  a  pledge  of  all  the  stock  of  Wardman 
Realty  and  Construction  Company  (R.  140). 

The  bankers  were  then  to  buy  from  Wardman,  Bones 
and  Hobbs  one-fourth  of  the  stock  of  The  Wardman 
Corporation,  to  be  known  as  ( ’lass  A  stock,  which  was 
to  be  entitled  to  elect  three  out  of  nine  directors  to 
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be  known  as  Class  A  directors,  without  the  concur¬ 
rence  of  a  majority  of  whom  the  Comptroller  of  all 
three  corporations,  to  be  designated  by  the  bankers, 
should  not  be  discharged,  and  without  the  presence 
of  one  of  whom  there  should  be  no  quorum  (R.  154, 
162).  Each  of  the  three  corporations  was  to  have 
three  Class  A  directors  to  represent  the  bankers. 

These  reasonable  provisions  were  the  extent  of  the 
domination  and  control  of  tin*  Wardman  enterprises 
by  the  bankers.  It  is  respectfully  submitted  that  there 
would  be  no  just  criticism  to  be  made  of  the  three 
corporation  set-up  or  of  the  bankers’  contract  were 
it  not  for  one  fact,  and  that  is,  that  the  value  and  ex¬ 
pected  income  production  either  were  not  in  the  propl 
orty  in  1928  or  collapsed  by  1931. 

To  prove  domination  by  “tin*  bankers”,  appellant 
had  Mr.  Hobbs  testify  as  follows:  Mr.  Hobbs,  Mr 
Wardman.  Mr.  Bones,  Mr.  Coblentz  and  Mr.  Quintet 
(long  theretofore  the  Secretary  of  the  old  Wardman 
Company)  were  on  the  boards  of  nine  of  each  of  the 
three  companies  (It.  ITS,  answers  27  and  28),  yet  Mr. 
Hobbs  testifies  Mr.  Leonard  L.  Stanley,  a  Class  A 
director  representing:  Halsey,  Stuart  &  Co.,  “actually 
dictated  the  actions  of  the  Boards”  (R.  ITS,  answer 
33).  but  in  answer  to  a  cross-interrogatory  (number 
25,  R.  188)  he  says  that  at  no  time  <1  id  he  vote  contrary 
to  what  he  believed  was  to  the  best  interest  of  the  se¬ 
curity  holders. 

There  was  no  scintilla  of  testimony  of  mal-adminis- 
! ration  of  the  affairs  of  the  three  companies. 

Domination  or  interference  by  the  bankers  with 
Wardmen  Real  Estate  Properties,  Inc.,  was  denied  by 
witnesses  whose  testimony  was  given  orally  in  open 
court  (Carson.  R.  105,  106:  Llovd,  R.  59,  66,  67-6S). 
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Domination  or  interference  by  the  bankers  with  the 
affairs  of  this  appellee,  Washington  Properties,  Inc., 
was  likewise  denied  by  witnesses  whose  testimony  was 
taken  in  open  court’  (Glover,  R.  70,  Stetson,  R.  71-72, 
Hellen,  R.  76-79). 

It  is  respectfully  submitted  that  the  finding  above 
quoted  (p.  17)  was  fully  supported  by  the  evidence. 

Appellant  grossly  exaggerates  Mr.  Carson’s  connec¬ 
tions  with  the  bankers  and  with  the  Wardman 
Enterprises. 

Appellant  endeavors  throughout  her  brief  to  connect 
as  though  perpetrated  by  one  group  of  persons,  prob¬ 
ably  “the  bankers,”  the  fraud  perpetrated  on  Mrs. 
Galvin  whereby  she  lost  title  to  the  Highlands,  tin* 
fraud  on  the  public  when  they  were  sold  bonds  and 
debentures  aggregating  an  amount  greater  tfuin  the 
value  of  the  properties  on  which  they  were  secured, 
and  the  fraud  alleged  by  way  of  recognizing  or  pre¬ 
ferring  stockholding  bankers  in  the  organization  of 
this  appellee,  Washington  Properties,  Inc.  A  means 
by  which  appellant  seeks  to  create  this  impression  is 
bv  exaggerating  and  misrepresenting  Mr.  Carson’s 
and  Mr.  Llovd’s  connections  with  the  bankers  and  with 
the  three  Wardman  corporations. 

Thus  as  to  Mr.  Carson,  there  are  misstatements  on 
almost1  every  page  of  the  statement  portion  of  appel¬ 
lant’s  brief.  On  page  10  it  is  said  that  he  was  a  (’lass 
A  director  of  the  three  corporations  selected  for  that 
position  by  Halsey,  Stuart  &  Co.;  on  page  11  that  he 
was  asked  by  Mr.  Hambleton  of  Hambleton  &  Com¬ 
pany  to  serve  with  the  Wardman  set-up  in  1928;  on  the 
same  page,  that  with  the  exception  of  a  short  interrup¬ 
tion  in  his  employment  caused  by  absence  from  the 
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city,  he  served  continuously  with  the  three  corpora 
tions  as  an  officer  and  director  from  1928,  and  became 
president  of  Wardman  Real  Estate  Properties,  Inc.,  in 
1930  or  1931  upon  the  resignation  of  Harry  Wardman 
on  pace  12  the  domination  of  the  three  corporations  by 
the  bankers  to  the  exclusion  of  Wardman  and  his  as. 
sociates  was  stated  to  have  been  accomplished  through 
the  ('lass  A  directors,  and  Wardman  is  stated  to  have 
been  forced  to  retire  in  1930  or  1931  leaving  the  cor¬ 
porate  set-up  in  the  hands  of  Halsey,  Stuart  &  Co.  and 
its  agents,  this  reference  plainly  including  Mr.  (’ar¬ 
son.  On  page  13  it  is  stated  that  the  hotel  business  did 
not  prosper  under  the  supervision  and  control  of 
Messrs.  Stanley  and  Carson.  On  page  17  there  is  set 
out  a  document  which  is  not  in  this  record,  and  with 
respect  to  the  form  of  which  no  question  arises  on 
this  appeal.  It  is  boldly  lifted  from  the  record  in  an¬ 
other  case,  though  it  was  not  introduced  in  evidence 
below,  for  the  obvious  sole  purpose  of  exhibiting  to 
tins  Court  the  fact  that  it  was  verified  by  Mr.  Carson 
as  president  of  Wardman  Real  Estate  Properties.  Inc. 
Appellant’s  counsel  apparently  believe  that  this  ma¬ 
neuver  will  assist  them  in  exaggerating  Mr.  (’arson’s 
connection  with  that  company.  On  page  19  it  is  stated 
that  Mr.  Carson  did  not  resign  as  president  of  Ward- 
man  Real  Estate  Properties,  Inc.,  nor  as  receiver, 
prior  to  his  selection  as  president  of  this  appellee.  On 
pages  24  and  25  it  is  stated  that  the  officers  of  this 
appellee  were  the  same  active  representatives  of  Hal¬ 
sey,  Stuart  &  Co.  who  served  as  officers  of  the  old  com¬ 
pany,  and  that  Mr.  Carson  as  president  of  the  old  com¬ 
pany  was  transferred  to  the  presidency  of  the  new 
company. 
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In  contrast  with  the  foregoing  picture  of  Mr.  Car- 
son’s  connection  with  the  events  in  this  case,  the  truth 
is  startlingly  different. 

Mr.  Carson  had  nothing  whatsoever  to  do  with  the 
three  Wardman  companies  or  any  persons  connected 
with  them  at  the  time  of  the  appellant  Calvin’s  trans¬ 
actions  with  them  concerning  the  Highlands  Apart¬ 
ment.  He  had  nothing  to  do  with  Halsey,  Stuart  &  Co., 
or  with  Hambleton  &  Company,  or  with  Messrs.  Ward- 
man,  Bones  and  Hobbs  at  the  time  the  three  corpora¬ 
tion  set-up  was  devised  or  the  contract  made  between 
these  parties  for  the  issue  and  sale  to  the  public  of 
securities. 

Mr.  Carson’s  employment  by  the  three  Wardman 
companies,  Mr.  Carson  testified,  was  by  Mr.  Harry 
Wardman,  Mr.  Emory  L.  Coblentz  being  present  (R. 

98)  :  Mr.  Hobbs  testified  it  was  by  him  (R.  176.  Answer 
14).  This  was  about  October  1.  1928.  Prior  thereto, 
Mr.  Carson  had  no  connections  with  Halsey,  Stuart  & 
Co.,  uor  with  Hambleton  &  Company,  nor  with  any  of 
the  other  bankers,  nor  with  Messrs.  Wardman,  Bones 
and  Hobbs  (R.  105).  He  was  a  national  bank  examiner 
working  in  the  Fifth  Federal  Reserve  District,  which 
embraced  Baltimore,  Washington  and  Richmond, 
though  he  had  not  met  any  of  the  persons  above  re¬ 
ferred  to  as  “the  bankers”  in  the  course  of  his  work 
(R.  97-98).  He  had  lived  here  for  several  years  and  he 
knew  Mr.  Wardman  though  he  did  not  know  him  inti¬ 
mately,  and  had  no  business  relations  with  him  (R. 

99) .  Of  the  bankers  he  had  met  Mr.  Hambleton  the 
month  before  (R.  98). 

He  began  to  work  for  the  three  Wardman  corpora¬ 
tions  about  the  first  of  October,  1928,  as  a  vice-presi¬ 
dent  of  the  three  companies,  assisting  Mr.  Hobbs,  who 
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was  also  a  vice-president  and  sometimes  a  treasure-, 
in  the  financial  work  of  the  three  companies  (R.  98-99). 

As  appellant’s  witness,  Mr.  Carson  testified  that  h|e 
did  not  know  exactly  how  his  employment  came  aboijt 
hut  that  he  was  recommended  to  Ex-Senator  Howard 
Sutherland  by  a  friend  here  in  Washington,  a  locs.l 
banker.  Mr.  Sutherland  suggested  that  he  meet  Mr. 
Hambleton.  Mr.  Hambleton  told  him  of  the  contem¬ 
plated  financing  for  Mr.  Wardman  and  of  the  fact  that 
they  were  looking  for  a  comptroller;  that  job  did  nolt 
interest  Mr.  Carson  and  it  turned  out  that  it  had  al¬ 
ready  been  filled.  Within  a  month  while  Mr.  Carsoji 
was  on  vacation,  his  Washington  banker  friend  wired 
him  to  come  to  Washington  and  see  Harry  Wardman, 
and  when  ho  did  so  he  was  employed.  At  the  time  of 
his  employment  he  became  a  (Mass  B  director  of  the 
three  companies  and  though  he  later  became  a  Clas^ 
A  director  of  Wardman  Real  Estate  Properties,  Inc. 
he  never  was  a  Class  A  director  of  the  original  Ward 
man  corporation  (R.  97). 

This  employment  by  the  three  Wardman  companf 
ies  lasted  only  nine  months  and  a  half,  that  is,  unti 
July  15,  1929,  when  he  resigned,  and  then  for  the  firs 
time  was  employed  by  one  of  “the  bankers”,  Hamble 
ton  &  Company,  working  in  the  buying  department 
in  Baltimore  and  New  York  (R.  97.  100,  105). 

He  did  not  come  back  to  Washington,  nor  was  he 
in  the  employ  of  any  of  the  three  Wardman  companies^ 
until  February,  1931  (R.  105).  Meantime,  Messrs 
Wardman,  Bones  and  Hobbs  had  continued  as  officers! 
of  the  three  companies  until  some  time  in  1930  or  1931 
(R.  114,  178),  and  operations  of  the  properties  were 
then  under  the  direction  of  Mr.  J.  Reid  Lane,  operating 
under  the  name  of  Hotels  Management  and  Securities 
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Corporation,  who  operated  the  eleven  properties  above 
referred  to  and  also  three  properties  of  the  Wardman 
Realty  and  Construction  Company  (R.  99). 

Mr.  Carson  was  asked  to  return  and  be  President 
of  Wardman  Real  Estate  Properties,  Inc.,  by  Mr.  Leon¬ 
ard  L.  Stanley  (who  was  a  representative  of  the  bank¬ 
ers  and  a  Class  A  director),  who  sent  word  that  the 
Wardman  properties  were  in  desperate  straits  finan¬ 
cially  and  would  not  be  able  to  pay  the  interest  due 
on  the  first  mortgage  bonds  on  March  1st.  Mr.  Stan¬ 
ley’s  request  came  through  Hambleton  &  Company  and 
was  a  request  that  Mr.  (’arson  come  to  Washington  to 
see  what  the  situation  was  and  what  could  be  done 
about  it  (R.  99-100).  It  was  then  that  Mr.  Carson  be¬ 
came  in  the  latter  part  of  February,  1931,  President 
of  Wardman  Real  Estate  Properties,  Inc.,  taking 
charge  of  the  company  at  a  time  when  $350,000  interest 
was  about  to  become  due,  $100,000  odd  dollars  were 
due  to  trade  creditors,  $30,000  was  due  on  payroll, 
$100,000  real  estate  taxes  due  within  thirty  days,  and 
$5,800  cash  available  in  bank.  Mr.  Lane,  who  was  then 
president  of  the  company,  desired  to  be  relieved,  and 
Mr.  Carson  served  from  February  until  the  receivers 
were  appointed  in  July  (R.  99-100,  244). 

The  properties  were  operated  by  receivers,  including 
Mr.  Carson,  from  July,  1931,  to  December  31,  1932. 
The  other  two  receivers  were  lawvers,  Messrs.  Julius 
I.  Peyser  and  Joseph  P.  Tumulty. 

When  the  time  came  for  this  appellee,  Washington 
Properties,  Inc.,  to  take  over  the  possession  and  op¬ 
eration  of  these  properties  December  31,  1932,  the  sale 
having  been  confirmed  December  1,  1932,  it  was  neces¬ 
sary  of  course  that  there  be  selected  a  chief  executive 
for  this  appellee.  Appellant  asserts  in  her  brief  that 
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Halsey,  Stuart  &  Co.  transferred  Mr.  Carson  from 
the  presidency  of  the  old  company  to  the  presidency 
of  the  new  (Brief,  pp.  24-25).  The  persons  who  then 
controlled  the  selection  of  a  president  for  this  appellee 
were  called  as  witnesses  and  testified  orally  in  the 
court  below.  The  trial  court  was  Justice  Daniel  W. 
O’Donoghue,  who  was  Ionic  a  member  of  the  local  bar 
before  his  appointment  as  a  judge.  He  had  before  him 
as  witnesses  testifying  orallv  two  out  of  three  of  the 
voting  trustees  who  controlled  this  selection  and  who 
were  also  members  of  the  local  bar  of  experience 
and  standing  similar  to  that  of  the  justice  before  whom 
they  were  testifying.  A  situation  was  thus  presented 
conspicuously  appropriate  for  application  of  the  rule 
that  the  trained  judgment  of  the  trier  of  the  facts  is 
to  be  relied  on  for  a  determination  of  the  truth.  The 
witnesses  testified  that  ‘‘the  bankers”  did  not  influ¬ 
ence  them  in  the  selection  of  Mr.  (’arson  as  president 
of  this  appellee,  but  that  they  selected  him  because  he 
was  the  most  competent  available  man  for  the  job 
(Arthur  Hellen,  R.  78-70:  Frank  Stetson,  R.  71).  I 
There  was  no  evidence  to  the  contrary. 

Mr.  (’arson  of  course  resigned  as  receiver  imme¬ 
diately  on  being  asked  to  be  an  officer  of  this  appellee, 
which  was  then  about  to  take  possession  as  purchaser 
from  the  trustee  (Hellen,  R.  78;  Peyser,  R.  81;  Car- 
son,  R.  102,  107-108). 

It  is  respectfully  submitted  that  Mr.  Carson’s  con¬ 
nections  with  the  three  Wardman  companies  and  with 
•‘the  bankers”  are  grossly  misrepresented  in  appel¬ 
lant’s  brief  and  that  the  truth  with  regard  to  Mr.  Car¬ 
bon  does  not  help  appellant. 
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Appellant’s  claims  of  purposeful  loss  of  Highlands  and 
contrivances  against  appellant  are  unfounded. 

Alleged  facts  supposed  by  the  appellant  to  support 
her  present  suit  are  contained  in  paragraph  27  of  her 
original  bill  (R.  15),  to  the  effect  that  Wardman  Real 
Estate  Properties,  Inc.,  purposely  caused  a  default  to 
occur  under  the  second  trust  on  the  Highlands  and  so 
caused  it  to  be  lost  by  foreclosure,  also  that  a  member 
of  the  bondholders’  committee  which  created  this  ap¬ 
pellee  bid  at  the  sale  of  the  Highlands  on  behalf  of  the 
committee.  This  was  alleged  as  a  contrivance  to  de¬ 
feat  the  appellant’s  rights. 

Contrary  to  appellant’s  claims  in  this  regard,  the 
evidence  showed  that  the  Highlands  was  at  the  time 
it  was  lost  on  foreclosure  operating  at  a  considerable 
loss,  and  that  the  reason  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  did  not  protect  it  from  foreclosure  or  bid 
it  in  was  that  it  was  not  then  considered  worth  the 
amount  of  cash  required  to  do  so  (R.  105-107). 

The  member  of  the  bondholders’  committee  who  bid 
at  the  sale,  Julius  I.  Peyser,  testified  that  his  action 
in  so  doing  had  nothing  to  do  with  the  committee,  but 
that  it  was  made  as  attorney  for  another  corporate 
client  whom  he  named  (R.  82).  There  was  no  testi¬ 
mony  to  the  contrary. 

The  court  found  the  facts  to  be  contrary  to  appel¬ 
lant’s  allegations  (Finding  3.  R.  49). 

It  cannot  be  seriously  contended  that  there  was  value 
above  mortgages  in  mortgaged  property  of  Ward- 
man  Real  Estate  Properties,  Inc. 

In  appellant’s  “Summary  of  Argument’’,  under  the 
title  “Theory  and  Scope  of  Instant  Case”,  appellant 
says  there  are  two  issues  other  than  res  judicata ,  viz., 
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(1)  the  alleged  preference  to  stockholders,  above  dis 
cussed,  and  (2)  whether  there  was  in  1932  “any  sub¬ 
stantial  excess”  in  the  values  of  the  properties  of 
Wardinan  Real  Estate  Properties,  Inc,,  over  the  mort¬ 
gage  debts  (Brief,  p.  37). 

Her  point  about  value  of  properties  is  stated  to  be 
that  payment  of  the  debt  due  her  from  Wardinan  Real 
Estate  Properties,  Inc.,  will  not  injure  the  mortgage 
creditors,  because,  she  says,  there  was  a  considerable 
excess  value  (Brief,  p.  66). 

She  tabulates  as  the  aggregate  mortgage  debts 
$16,560,658.50  (P.  66).  Without  analyzing  for  minor 
inaccuracies,  it  is  sufficient  to  point  out  that  her  tabu¬ 
lation  omits  the  general  mortgage  in  the  principal  sum 
of  $2,500,000.  Including  it,  appellant’s  tabulation  of 
the  mortgage  debts  would  total  $19,060,658.50.  In¬ 
cluding  interest  on  it,  from  December  1,  1929,  to  date 
of  foreclosure  sale,  October  21,  1932,  at  6 */•»  per  cent 
(R.  337),  the  total  becomes  more  than  $19,500,000. 

It  was  argued  in  this  Court  in  1934,  in  Thomas  v. 
Central  Hanover  Hank  and  Trust  Co.,  supra,  that  the 
amount  bid,  $2,800,000  over  the  underlying  mortgages 
of  $4,073,500,  was  inadequate.  But  no  one  has  here¬ 
tofore  gone  so  far  as  to  argue  that  the  mortgage  debts 
were  well  secured.  This  Court  in  that  case  referred 
to  the  charge  that  there  was  fraudulent  conduct  on  the 
part  of  the  bankers  in  that  they  “knew  the  properties 
acquired  by  the  corporation  were  insufficient  to  sup¬ 
port  the  mortgage  indebtedness”,  and  this  Court  said 
these  charges  of  fraud  “seem  to  be  probably  correct” 
(64  App.  D.  C.  99,  100-101,  75  F.  (2d)  230,  231-232). 
The  present  appellant  quotes  this  conclusion  with  ap¬ 
proval  (Brief,  p.  48).  What  becomes  of  the  bankers’ 
guilt  if  the  loans  were  well  secured  ? 
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And  on  what  basis  does  appellant  make  her  present 
assertion?  She  says  the  court  below  should  have  ac¬ 
cepted  as  credible  expert  opinion  of  value  the  testi¬ 
mony  of  Mr.  James  I).  Hobbs  (Brief,  p  67).  He  was 
the  same  Mr.  Hobbs  who,  appellant  claims,  had  along 
with  Messrs.  Wardman  and  Bones  defrauded  her  (R. 
2),  and  against  whom  she  got  individual  judgment  (R. 
143)  which  remained  unpaid  when  he  testified  (R.  57). 
He  was  one  of  the  three  owners  of  Wardman  Construc¬ 
tion  Company  in  1928,  and  its  Treasurer  (R.  174),  who 
with  Mr.  Coblentz  conceived  this  bond  issue,  and  nego¬ 
tiated  and  was  a  party  to  the  bankers’  contract  of 
September  15,  1928  (R.  186,  i57).  Mr.  Hobbs  was  as 
much  or  more  a  party  to  any  fraud  in  the  sale  of  these 
bonds  to  the  public  as  wore  “the  bankers”.  He  is  the 
one  who  procured  the  Ford,  Bacon  &  Davis  appraisal 
of  $28,0OO,(MK)  in  the  Spring  of  1928  (R.  178),  which 
was  included  in  the  salesman’s  circular  offering  these 
bonds  to  the  public  ( R.  187,  190,  195),  and  who  testi¬ 
fied  that  an  appraisal  of  $22,800,000  had  been  made 
the  same  Spring  by  John  L.  Weaver  (R.  188). 

Vet  the  figure  to  which  Mr.  Hobbs  testified  in  this 
suit  was  $20,660,312.  This  is  no  “substantial”  excess 
over  the  more  than  $19,500,000  which  was  due  on  mort¬ 
gages  at  the  time  of  the  sale.  It  was  barely  enough  to 
avoid  a  confession  by  Mr.  Hobbs  that  lie  had  partici¬ 
pated  in  a  fraud. 

And  this  figure  of  Mr.  Hobbs  turned  out  to  be  not 
an  opinion  as  to  value,  but  a  mere  summation  of  a 
value  per  foot  attributed  to  land,  plus  a  cost  of  repro¬ 
duction  of  the  buildings  (See  answer  to  cross-inter¬ 
rogatory  35,  R.  189-190).  Cost  of  reproduction  repre¬ 
sents  only  the  top  limit  of  value,  not  value.  It  is  a 
naive  assumption  that  all  buildings  are  worth  what  it 
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would  cost  to  reproduce  them.  This  comment  is  par¬ 
ticularly  apt  in  the  instant  case,  for  it  is  so  well  known 
as  to  be  judicially  noticed  that  the  reason  that  in  Octo¬ 
ber,  11)32,  hotels,  apartment  houses  and  office  buildings 
even  in  Washington  were  not  being  built  was  because 
they  were  worth  far  less  than  the  cost  of  producing 
them. 

It  is  respectfully  submitted  that  Mr.  Ilobbs’  testi¬ 
mony  does  not  help  appellant  to  establish  her  proposi¬ 
tion  that  there  was  value  above  the  secured  debts  i::i 
these  Wardman  properties  in  11)3*2. 

As  to  the  appraisals  by  Ford,  Bacon  &  Davis  and 
Mr.  John  L.  Weaver,  it  is  surprising  that  appellant's 
counsel  lay  them  before  this  Court  as  though  they 
were  evidence  of  value  (Brief,  pp.  66-67,  12-13),  in 
view  of  counsel's  acquiescence  in  the  ruling  of  th|c 
court  below,  as  evidenced  by  the  following  colloquy 
quoted  in  the  record  (R.  96) : 

“The  Court:  1  am  willing  to  admit  it  as  some¬ 
thing  issued  at  that  time,  but  the  defendant  here 
is  not  to  be  bound  by  some  copy  of  some  appraise¬ 
ment  made  by  someone  when  the  appraisal  is  not 
before  any  court  and  the  appraiser  is  not  before 
the  court  and  is  not  subject  to  cross-examination. 

*  I  will  allow  it  in  evidence  as  a  fact  that 
there  was  a  circular  sent  out  and  that  that  cir¬ 
cular  contained  the  statement  in  it  that  there  was 
an  appraisal  by  so  and  so  of  so  much. 

“Mr.  Duvall:  I  did  not  hope  to  go  beyond  that.” 

At  no  stage  in  the  case  was  any  testimony  adduced 
about  either  of  these  reported  1928  appraisals,  and 
neither  of  them  can  be  regarded  as  any  evidence  of 
value,  either  as  of  1932  or  1928. 
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The  “Reorganization  Plan”  and  the  charges  of  bank¬ 
ers’  fraud  were  before  the  court  and  passed  on  in 
the  consolidated  causes. 

One  of  the  points  made  hv  the  appellant  is  that  the 
reorganization  plan  was  not  before  the  court  nor 
passed  on  in  the  consolidated  causes  in  which  the  sales 
to  appellee  were  made  and  confirmed  (Brief,  pp.  32, 
20-21).  These  statements  by  appellant  are  inter¬ 
mingled  with  misrepresentations  as  to  the  purport  of 
the  plan  itself. 

To  demonstrate  that  the  plan  was  not  before  the 
trial  court,  appellant  quotes  two  memorandum  opin¬ 
ions  of  Mr.  Justice  Adkins.  These  opinions  had  to 
do  with  the  entry  of  the  decree  of  foreclosure.  They 
were  filed  October  12,  1931  (R.  380,  381).  The  decree 
of  foreclosure  was  October  14,  1931  (R.  274).  As  will 
be  seen  by  reading  Mr.  Justice  Adkins’  memoranda, 
the  question  with  which  he  was  dealing  was  whether 
the  foreclosure  should  be  postponed  to  await  better 
times,  not  whether  creditors  who  had  united  to  bid 
under  a  certain  plan  should  be  allowed  to  bid. 

When,  however,  the  sale  hail  taken  place  and  a  bid 
had  been  made  on  behalf  of  the  bondholders’  commit¬ 
tee  and  assigned  to  this  appellee,  and  was  before  the 
court  for  approval,  the  plan  was  relevant  because  as 
the  court  said  “the  bid  here  considered  is  the  result 
of  that  plan’’  (R.  321).  The  plan  was  filed  November 
3,  1932,  as  one  of  the  papers  in  support  of  the  trustees’ 
motion  for  confirmation  of  sale.  When  this  Court  had 
before  it  the  appeal  from  the  order  of  confirmation, 
this  Court  said  (Thomas  v.  Control  Hanover,  64  App. 
D.  (’.  96,  99,  75  F.  (2d)  227,  230) : 

“It  is  stated  in  the  record  that  on  November  3, 
1932,  six  affidavits  and  five  exhibits  in  support  of 
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the  sale  were  filed.  These  affidavits  and  exhibits, 
however,  are  not  incorporated  in  tin-  record  before 


An  affidavit  so  referred  to  anti  Exhibit  I)  thereto, 
which  was  the  plan,  are  included  as  Defendant’s  Ex¬ 
hibit  No.  1<S  in  the  present  record  (H.  317,  197). 

Objections  were  made  to  the  confirmation  of  saje 
to  this  appellee  upon  "rounds  identical  with  those 
now  urged  by  the  present  appellant,  *  that  is,  that  tlije 
cause  was  not  filed  in  good  faith  but  was  a  collusive 
proceeding  for  the  purpose  of  accomplishing  a  fraud 
by  tin*  bankers  (R.  299,  307,  316),  and  that  the  plan 
favored  debenture  holding  bankers  as  against  the  in¬ 
terests  of  the  first  mortgage  bondholders  (R.  302,  309, 
311;  R.  in  6011,  pp.  138-139,  Nos.  6-13,  24-30). 

Appellant  makes  the  extraordinary  statement  that 
by  reason  of  a  decision  by  Mr.  .Justice  (’ox  in  Equity 
No.  53117,  made  August  1.3,  1931,  on  a  petition  of  Mil. 
Torgcson,  which  was  not  introduced  in  evidence  in  this 
case,  “the  law  for  the  case”  was  so  settled  as  to  pre¬ 
clude  the  consideration  in  Equity  cause  53117  of 
charges  of  fraud  (Brief,  pp.  32,  54). 

It  is  difficult  to  understand  how  appellant  could  be  so 
inaccurate  as  to  denominate  this  order  by  Mr.  Justice 
Cox  of  August  13,  1931,  as  a  denial  of  leave  to  inter 
vene  or  as  precluding  a  subsequent  charge  of  frauc 
(Brief,  p.  32).  Justice  (’ox’s  order  was  the  denial  of 


*()n  page  13  of  appellant’s  brief  it  is  stated  that  the  stoppage  of  the 
sales  of  the  first  and  refunding  bonds  at  $11,000,000  was  due  to  the  in 
dietment  of  Mr.  Stanley  and  others  connected  with  Halsey,  Stuart  J: 
Oo.  A  more  satisfactory  explanation  of  the  stoppage  of  the  sales  a 
$11,000,000  is  to  be  found  in  the  fact  that  this  was  the  amount  agreed 
to  be  sold  (  K.  14‘J),  but  we  suspect  that  appellant  was  merely  seeking 
opportunity  to  mention  this  indictment  without  mentioning  that  there 
was  never  a  conviction.  Appellant’s  record  reference  to  establish  the 
alleged  fact  is  to  page  301.  where  no  stoppage  of  stiles  of  bonds  is  men 
tioned  and  where  appear  only  one  of  the  statements  of  objection 
to  the  confirmation  of  the  sale  of  the  mortgaged  property  to  appellee 
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a  motion  to  make  additional  parties  (id.  p.  54).  In  the 
present  record  Mr.  Torgeson’s  objections  to  the  sale 
appear,  filed  October  28,  1932,  in  Equity  53117  (R.  314), 
wherein  he  describes  himself  as  “intervening  peti¬ 
tioner”  (therein  differing  from  other  objectors  to  the 
sale  who  just  then  intervened,  R.  298,  306).  By  these 
written  objections  Torgesoni  made  the  same  charges 
of  fraud  which  appellant  now  repeats  (R.  316). 

The  opinion  of  Mr.  Justice  Letts  confirming  the 
sale  of  twelve  parcels  to  appellee,  filed  November  28, 
1932,  passes  on  these  issues  arising  upon  the  plan  and 
upon  the  charges  of  fraud.  Appellant  quotes  this  opin¬ 
ion  in  her  brief  immediately  after  quoting  the  excerpts 
from  Mr.  Justice  Adkins'  memoranda  above  referred 
to  and  a  pa  rent  ly  for  the  same  purpose,  viz.,  to  show 
that  the  issues  of  fraud  and  the  issues  relating  to  the 
plan  were  not  passed  on,  yet  appellant  omits  the  por¬ 
tions  of  Mr.  Justice  Letts’  opinion  which  follow  (R. 
320) : 

“The  court  has  made  a  search  of  the  evidence 
to  discover  whether  the  bondholders'  committee 
did  anything  amounting  to  fraud,  actual  or  con¬ 
structive,  to  obtain  an  advantage  over  the  non¬ 
depositing  bondholders,  to  prevent  fair  competi¬ 
tion,  or  to  depress  the  price  of  the  properties  below 
the  fair  market  value.  The  evidence  reveals  the 
fact  that  approximately  93%  of  the  bonds  have 
been  deposited  with  the  committee,  and  that  the 
committee  consistent  with  the  rights  of  the  deposit¬ 
ing  bondholders  has  perfected  its  plan  and  agree¬ 
ment  of  reorganization.  The  bid  here  considered 
is  the  result  of  that  plan.  Although  the  sale  was 
postponed  several  times  no  other  bidders  have 
come  forward.  The  evidence  is  persuasive  of  the 
conclusion  that  in  no  way  other  than  by  organized 
effort  could  the  bondholders  protect  their  inter¬ 
ests  as  investors.  The  evidence  does  not  indicate 
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that  there  is  any  fair  probability  that  any  better 
bid  would  be  received  if  another  sale  were  ordered. 

“*  #  Upon  such  conclusions  the  court  is  cob- 
strained  to  bold  that,  the  bondholders  committee 
has  acted  in  a  manner  consistent  with  the  riglis 
and  interests  of  the  depositing  bondholders,  and 
that,  the  committee  lias  done  nothing  inconsistent 
with  honesty  of  purpose  and  fair  dealing.” 

It  was  upon  this  opinion  and  these  findings  that  a 
decree  confirming  the  sale  to  this  appellee  was  en¬ 
tered  in  the  consolidated  causes  December  1,  193:2, 
and  affirmed  by  mandate  from  this  Court  May  13, 
1935  (R.  348). 

Among  the  findings  of  fact  was  the  following  (R. 
52): 

‘‘5.  *  *  *  The  plan  for  the  purchase  of  assets 
of  said  company  by  the  creditors  who  united  in 
forming  Washington  Properties,  Inc.,  to  the  ex¬ 
clusion  of  other  creditors  and  all  stockholders, 
was  filed  in  said  consolidated  causes  November  3, 
1932,  and  was  fully  disclosed  to  and  considered  by 
the  court  in  said  causes  in  the  course  of  the  heal¬ 
ings  on  confirmation  of  the  judicial  sale,  *  *  *’  ". 

The  appellant’s  brief,  nevertheless,  makes  this  as¬ 
sertion  : 

“There  is  no  evidence  whatsoever  to  support 
the  5th  finding  of  fact  concerning  the  plan  of  re¬ 
organization  of  Wardman  Real  Estate  Properties. 
It  was  not  ruled  on  by  the  court  in  Equity  causes 
53,117  and  53,180,  as  heretofore  explained  in 
the  discussion  of  the  subject  of  res  adjudicata.” 
(Brief,  p.  34) 

What  the  appellant  had  said  in  this  regard  under 
the  topic  “res  adjudicata”  was  the  following: 
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‘•Furthermore,  the  only  issue  in  the  foreclosure 
proceeding  was  one  between  the  mortgagor  and  the 
mortgagee  on  the  question  whether  the  debt  was 
overdue  and  unpaid  and  as  to  that  there  was  no 
issue  *'*.**  *  The  plan  of  reorganization  was 
never  in  issue  in  that  cause,  nor  was  it  passed  upon 
by  the  court  even  though  it  was  informally  brought 
to  the  attention  of  the  justice  who  signed  the  de¬ 
cree  for  foreclosure  and  sale.”  (Brief,  pp.  31-32) 

Appellant  misstates  the  “Plan”. 

Appellant  misstates  also  the  provisions  of  the  re¬ 
organization  plan  itself.  Appellant  says  (Brief,  p. 
14): 

“The  instrument  is  a  complete  plan  for  the  re¬ 
organization  of  Wardman  Real  Estate  Properties, 
Inc.,  and  for  the  transfer  of  its  assets  to  a  new 
corporation  *  *  V” 

What  the  plan  provided  for  was  the  acquisition  by 
the  new  company  to  be  formed  by  the  creditors  of  the 
old  of  “the  properties  of  the  present  company”  (R. 
207).  At  the  beginning  of  the  plan  its  terminology  is 
defined,  and  the  term  “properties  of  the  present  com¬ 
pany”  is  defined  to  mean  real  estate,  buildings,  and 
furniture  and  equipment  therein  (R.  199). 

The  defined  term  “properties  of  the  present  com¬ 
pany”  could  not  be  mistaken  as  used  in  the  plan  for 
all  the  assets  of  the  present  company  because  it  is 
expressly  stated  that  while  the  reorganization  is  to 
embrace  unless  otherwise  determined  merely  the 
“properties  of  the  present  company”,  power  is  given 
in  the  plan  to  the  reorganization  managers  to  acquire 
other  property  “including,  but  without  limiting  the 
foregoing,  any  current  assets  of  the  present  company” 
(R.  208). 


The  appellant’s  brief  (p.  15)  states: 

“No  provision  was  made  for  the  participatioii 
of  the  second  trust  note  for  $2,500,000  of  the  ohjl 
company  which  was  pledged  with  Irving  Trust 
(’oinpany  to  secure  payment  of  the  securities  men¬ 
tioned  in  said  paragraph  (b)  of  Part  V  of  the 
Plan.” 

What  the  appellant  calls  the  second  trust  note  is 
referred  to  in  the  plan  as  the  general  mortgage  bond 
(R.  200).  One  need  only  follow  into  the  record  the  very 
next  sentence  in  appellant’s  brief  to  find  this  statement 
in  the  plan  (R.  206) : 

“Among  the  important  results  which  the  re¬ 
organization  is  intended  to  accomplish  are: 

“•  *  '  Reductions  in  fixed  interest  charges  on 
present  funded  debt  through  the  substitution  of 
income  bonds  and  the  common  stock  for  the  firsi 
and  refunding  bonds,  and  of  common  stock  for  the 
general  mortgage  bonds  (viz.,  the  61/4%  deben 
tures  for  which  they  are  pledged),  and  for  the  tw< 
year  notes.” 

In  one  of  the  opening  paragraphs  of  the  plan  there 
are  listed  the  securities  of  the  present  company  “to 
be  left  undisturbed”,  those  “to  be  adjusted”,  and 
those  “to  be  excluded”.  Among  those  to  be  adjusted, 
listed  immediately  after  the  first  and  refunding  bonds 
are  ( R.  200) : 

“General  Mortgage  Gold  Bonds — 
pledged  as  security  for  $2,315,500 
principal  amount  of  61/*%  Gold 
Debentures  of  Wardman  Realty  and 
Construction  Company  . $2,500,000” 

In  the  next  section  under  the  title  “Securities  Which 
May  Be  Deposited”  are  included  (R.  201): 
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“(b)  61/>%  Gold  Debentures,  dated  as  of  Sep¬ 
tember  1,  192S  of  Wardman  Realty  and  Construc¬ 
tion  Company,  (secured  by  the  pledge  of  General 
Mortgage  Bonds  of  the  Properties  Company)  with 
the  coupons  maturing  June  1,  1931  and  subse¬ 
quently  maturing  coupons  attached 

What  was  so  planned  was  carried  out.  The  holders 
of  debentures  of  Wardman  Realty  and  Construction 
Company  who  had  deposited  them  with  the  debenture 
holders’  committee  and  acquired  the  general  mortgage 
bond  of  Wardman  Real  Estate  Properties,  Inc*.,  turned 
in  that  general  mortgage  bond  and  received  stock  for 
their  debentures  in  accordance  with  the  plan  (R.  48, 
130-131,  133;  Answers  13  and  14,  R.  242-243). 

This  court  was  not  unaware,  when  it  decided  Thomas 
v.  Central  Hanover  Bank,  that  there  were  general 
creditors  of  Wardman  Real  Estate  Properties,  Inc. 

Appellant  says  that  the  decision  of  this  Court  in 
Thomas  v.  Control  Hanover  Bank  and  Trust  Company 
was  “hinged  *  *  *  mainly  on  the  fact  that  there  were 
no  creditors’  rights  involved’’  (p.  33),  and  again  ap¬ 
pellant  says  that  this  Court  was  not  informed  that 
there  was  an  intervening  creditor  but  was  allowed  to 
decide  the  appeal  on  the  basis  that  there  were  no 
creditors  (R.  59). 

This  could  not  be  true.  The  decree  confirming  the 
sale  affirmed  in  the  Thomas  case  was  taken  in  the  con¬ 
solidated  causes,  the  mortgage  foreclosure  and  the  gen¬ 
eral  creditors’  suit  (see  Record  in  6011,  p.  126),  as 
was  also  the  decree  of  foreclosure  and  sale  (id.  62), 
though  it  was  only  parcels  11  and  12  which  might  be¬ 
long  among  the  unmortgaged  assets  available  for  gen¬ 
eral  creditors  being  administered  in  Equity  53180 
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(id.  71,  147),  and  wort*  sold  without  a  determination 
whether  they  belonged  there  or  among  the  mortgaged 
assets  administered  in  Equity  53117.  Counsel  who 
sign  this  brief  who  were  appellees’  counsel  in  tha 
ease  were  at  some  pains  lo  make  sure  this  Court  un¬ 
derstood  the  significance  of  the  reference  to  the  two 
causes  below  in  that  case  (See  brief  for  appellees  in 
X o.  6011,  pp.  4-5).  How  could  a  general  creditors’  bid 
be  filed  without  general  creditors.'  This  Court  did  no'; 
decide,  as  appellant  assumes,  that  there  were  no  gen 
oral  creditors.  What  this  Court  said  in  this  regard 
was  (64  App.  I).  C.  96,  101,  75  F.  (2d)  227,  232) : 

‘‘It  does  not  appear  that  there  are  any  credi¬ 
tors  of  the  corporation  outside  of  the  bondholders 
n'ho  might  Ur  //)■(-} ii flic‘  d  by  the  transaction  in  quesi- 
tion.  Xo  such  creditor  appears  to  object  to  the 
proceedings  shown  by  the  record,  nor  indeed  does 
the  record  indicate  that  there  is  such  a  creditor 
left  unpaid.  It  appears  from  the  record  that  there 
is  apparently  a  second  lien  on  the  property  sub¬ 
ordinate  to  that  existing  in  favor  of  the  present 
bondholders.  The  record  discloses  no  objection 
made  by  such  apparent  lien  holder  to  these  pro¬ 
ceedings.”  ( italics  ours) 

The  aptness  of  this  remark  of  this  Court  becomes 
apparent  when  its  background  is  kept  in  mind.  The 
fraud  charged  against  the  bankers  was  fraud  on  the 
bondholders,  in  selling  them  bonds  not  well  secured 
then  in  allowing  the  debenture  holders  half  the  stock 
of  the  purchasing  corporation,  and  in  bidding  so  lit 
tie  as  to  penalize  bondholders  who  would  not  join  in 
the  purchase,  and  general  undefined  fraud,  but  all  on 
the  bondholders  (R.  302,  304,  311-312).  Only  bond 
holders  were  wronged  if  these  charges  were  true.  Other 
creditors  were  unaffected.  Other  creditors  would  b«. 
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legally  interested  in  the  confirmation  of  the  sale  of 
mortgaged  property  only  if  a  bid  exceeding  the  amount 
of  mortgage  indebtedness  could  be  secured.  There 
was  no  claim  that  this  was  possible,  and  the  claims 
of  value  mentioned  much  lower  figures  (R.  312,  315). 

Any  increase  which  could  reasonably  be  asked  in 
the  amount  to  be  received  for  the  mortgaged  property 
would  therefore  increase  the  amounts  distributable  to 
the  bondholders,  but  would  not  benefit  general  credi¬ 
tors. 

However,  an  increase  in  the  amount  bid  would  de¬ 
crease  the  deficiency  judgment,  which  would  share  in 
the  unmortgaged  assets,  and  so  an  increased  bid  would 
indirectlv  benefit  the  other  general  creditors. 

The  deficiency  judgment,  however,  was  not  then 
before  this  Court.  The  motion  for  it  was  filed  in  the 
lower  court  December  6,  1933  (R.  345).  It  was  op¬ 
posed  by  appellant  January  2,  1934  (R.  344).  Neither 
the  deficiency  judgment  nor  the  allowance  of  it  among 
the  claims  on  the  unmortgaged  assets  by  the  order  en¬ 
tered  April  30,  1936,  confirming  the  Special  Master’s 
report  of  April  9,  1936  (R.  379),  was  appealed  from. 
This  is  perhaps  beside  our  present  point,  which  is  that 
the  issues  brought  to  this  Court  in  Thomas  v.  Central 
Hanover  Hank,  supra,  touched  unsecured  creditors 
only  with  respect  to  the  amount  of  the  deficiency  judg¬ 
ment,  which  was  not  brought  here. 

It  was  therefore  very  appropriate  for  this  Court  to 
say  that  it  appeared  that  there  were  no  creditors  other 
than  bondholders  who  might  be  prejudiced  by  the  mat¬ 
ters  complained  of.  This  is  quite  a  different  thing 
from  saying  there  were  no  creditors  other  than  bond¬ 
holders,  and  no  such  misapprehension  should  be  read 
into  this  Court’s  opinion. 
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The  ownership  of  stock  of  Wardman  Real  Estate 
Properties,  Inc.,  by  creditors  forming  appellee 
would  have  been  immaterial  as  matter  of  law. 

Practically  all  of  the  foregoing  has  been  factual. 
This  appellee  never  has  questioned  that  the  doctrine  <\f 
Northern  Pacific  Railway  v.  Royd  as  applied  to 
the  instant  case  would  mean  if  appellee  were  the  de¬ 
faulting  debtor,  Wardman  Heal  Estate  Properties,  Inc., 
in  another  form,  owned  by  stockholders  who  received 
their  stock  by  virtue  of  having  had  stock  in  Wardmatoi 
Real  Estate  Properties,  Inc.,  then  appellee  would  be 
liable  to  creditors  of  Wardman  Keal  Estate  Prop¬ 
erties,  Inc.  The  same  might  be  true  if  identity  of  the 
former  corporation  and  this  appellee  had  been  made 
out  by  others  of  the  disprove!!  allegations  above  exam¬ 
ined.  Even  then  this  appellant  might  be  estopped  to 
pursue  the  property  sold  to  appellee,  for  reasons  stated 
in  the  following  sections  of  this  brief.  The  discussion 
thus  far  has  been  intended  to  show  that  appellant 
has  failed  to  establish  the  facts  on  which  she  relies. 

Even,  however,  if  it  had  appeared  that  the  bond  or 
debenture  holders  or  noteholders  of  Wardman  Real 
Estate  Properties,  Inc.,  also  owned  its  stock,  tha| 
fact  would  not  have  precluded  them  from  functioning 
as  creditors  as  though  they  were  not  also  stockholders. 

This  is  the  substance  of  the  holding  in  Central  Im- 
provement  Co.  v.  Cambria  Steel  Co.,  210  F.  696,  713, 
C.  c.  0.,  8th,  1913,  and  the  opinion  affirming  it,  reporter 
as  Kansas  City  S.  R.  Co.  v.  Guardian  Trust  Co..  24C 
F.  S.  166,  where  a  creditor  of  the  old  company  whc 
was  also  a  stockholder  joined  as  a  stockholder  in  the 
reorganization  agreement,  assisted  in  its  promotion 
and  exchanged  his  stock  for  stock  of  the  new  company 
These  facts  were  held  not  to  estop  him  from  enfore 
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ing  against  the  new  company  his  creditor  claim  against 
the  old,  where  there  was  nothing  in  the  agreement  di¬ 
rectly  indicating  that  the  debts  of  the  old  company 
were  not  to  be  provided  for.  The  case  is  authority  for 
the  proposition  that  one  who  is  a  creditor  and  also  a 
stockholder  has  two  different  rights.  Either  may  be 
independently  dealt  with  in  a  reorganization. 

More  directly  in  point  against  the  case  appellant 
has  attempted  to  make  out  is  Male  v.  Atchison ,  T.  <b  *9. 
F.  R.  Co.,  230  N.  Y.  158,  15  A.  L.  R.  1098,  decided  in 
1920  by  the  New  York  Court  of  Appeals.  There  the 
plaintiff  was  a  creditor  of  the  Atlantic  &  Pacific  Rail¬ 
road  Company;  its  properties  were  sold  on  foreclosure 
and  bought  in  by  a  reorganization  committee  and  then 
transferred  to  a  new  Atchison  company  which  owned 
all  of  the  bonds  and  was  therefore  able  to  close  the 
purchase  by  paying  only  the  expenses  of  sale.  The 
new  Atchison  owned  also  most  of  the  stock  of  the  At¬ 
lantic  &  Pacific.  The  New  York  Court  of  Appeals  in 
an  opinion  by  Andrews,  J.,  concurred  in  by  Hiscock, 
Ch.  J.,  and  Hogan,  Cardozo,  Pound  and  McLaughlin, 
JJ.,  held  that  these  facts  gave  the  creditor  of  Atlantic 
&  Pacific  no  right  of  action  against  the  new  corpora¬ 
tion,  saying  in  part  ( 15  A.  L.  R.  1098,  1103) : 

“It  is  true  that  no  scheme  of  reorganization 
which  contemplates  the  transfer  to  the  original 
stockholders  of  stock  in  the  new  corporation  un¬ 
burdened  by  the  old  debts  can  be  upheld.  Such  a 
plan,  however  effected,  cannot  be  allowed.  No 
such  case  is  presented  to  us.  In  this  reorganiza¬ 
tion  neither  the  Atchison  nor  the  new  Atchison 
received  anything  by  virtue  of  their  ownership  of 
Atlantic  &  Pacific  stock.  No  such  condition  was 
contemplated.  Title  to  its  property  was  acquired 
by  purchase  on  a  foreclosure  sale,  with  no  agree- 
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ment  or  understanding  that  those  interested  in 
the  Atlantic*  &  Paeific  were  to  be  benefited  directly 
or  indirectly  bv  the  reorganization.  It  is  said  fu  - 
ther  that  the  foreclosure  of  the  Atlantic  &  Pacific 
mortgage  and  the*  sale  thereunder  were  void,  be¬ 
cause  the  debt  was  paid,  and  that  the  new  Atchi¬ 
son  took  the  property  still  encumbered  by  all  liens 
upon  it.  Again,  we  cannot  agree  with  the  prenii- 


Reported  in  the  same  volume  of  the  American  Latv 
Reports  with  the  foregoing  case  are  two  others  illu¬ 
strating  different  phases  of  the  same  subject,  Warr<  >i 
Co.  v.  Black  Coal  Co.,  So  \Y.  Ya.  (38-4,  15  A.  L.  R.  1083, 
and  Skirvin  Operating  Co.  v.  Southwestern  Electric 
('o..  71  Okla.  25,  15  A.  L.  R.  1104,  and  an  extensive 
annotation  under  the  title  “Liability  of  corporation  fojr 
debts  of  predecessor  ”,  15  A.  L.  R.  1112,  where  the 
Boyd  case  first  above  cited  and  many  other  Federal 
and  State  cases  are  digested,  including  cases  in  which 
there  has  been  a  “reorganization”  (p.  1139).  Anion z 
the  opening  paragraphs  of  this  annotation  are  the  fo  - 
lowing  ( p.  1113)  : 

“There  are  two  propositions  upon  which  the  de¬ 
cisions  agree:  First,  that  the  mere  fact  of  succes¬ 
sion  is  not  sufficient  to  impose  liability  for  the 
debts  of  the  predecessor :  and,  second,  that  the 
courts  will  not  tolerate  any  species  of  transaction 
whereby  the  stockholders  in  the  debtor  corpora  - 
tion  are  permitted,  by  virtue  of  their  stock  owner¬ 
ship,  to  retain  for  themselves  an  interest  in  the 
corporate  assets  until  the  debts  of  the  corporation 
shall  have  been  paid.  Beyond  these  points  therle 
is  a  wide  variety  of  opinion,  largely  attributable 
to  Justice  Story’s  somewhat  unfortunate  phrase 
that  the  capital  stock  of  a  corporation  constitute- 
a  trust  fund  for  the  payment  of  its  debts. 
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“The  ‘trust  fund  doctrine,’  as  is  said  by  Field, 
J.,  in  Foggy  v.  Blair  (1890)  133  V.  S.  541,  33  L.  ed. 
724,  10  Sup.  Ot.  Rep.  338,  only  means  that  the 
property  of  the  corporation  must  be  first  appro¬ 
priated  to  the  payment  of  its  debts  before  any 
portion  can  be  distributed  to  the  stockholders,  and 
does  not  mean  that  the  property  is  so  affected  by 
the  indebtedness  of  tin*  company  that  it  cannot 
be  sold,  transferred,  or  mortgaged  to  bona  fide 
purchasers  for  a  valuable  consideration,  except 
subject  to  the  liability  of  being  appropriated  to 
pay  that  indebtedness.’’ 

And  see  Armour  v.  E.  Bcmeut’s  Sous,  123  Fed.  56, 
59,  (’.  C.  A.  6th,  June,  1903,  where  the  court  said: 

“It  is  of  common  occurrence  that  an  insolvent 
corporation  is  compelled  to  go  into  liquidation. 
The  individuals  who  compose  it  seek  to  save  what 
thev  can  from  the  wreck  bv  organizing  themselves 
in  a  new  corporation,  and  buying  such  of  the 
properties  of  the  former  corporation  as  they  can 
profitably  use  in  the  new.  No  principle  of  law  is 
violated  by  their  forming  the  new  organization; 
and  no  right  of  the  creditors  of  the  old  organiza¬ 
tion  is  injured,  provided  its  assets  are  lawfully 
acquired  by  the  new  one.  If  they  are  not  lawfully 
acquired,  the  creditors  have  the  same  right  to 
pursue  the  assets  as  they  would  have  if  any  other 
person  had  unlawfully  acquired  them;  and  it  is 
difficult  to  find  any  basis  for  any  other  equity 
which  they  could  claim  as  inuring  to  them  from 
the  transaction.  The  stockholders  of  an  insolvent 
corporation  are  not  bound  to  maintain  the  corpo¬ 
ration  in  a  hopeless  struggle.  The  claims  of 
creditors  do  not  impose  such  an  obligation,  and 
public  policy  requires  that  they  should  be  free  to 
engage  in  new  enterprises.  They  may  do  this,  but 
they  cannot  gain  profit  from  the  assets  of  the  cor¬ 
poration,  to  the  detriment  of  the  lawful  rights  of 
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creditors,  any  more  than  any  other  person  may], 
*  *  *  The  fact  that  the  directors  are  the  same 
persons  as  the  directors  of  the  old  has  no  tendency 
to  prove  the  identity  of  the  corporations,  where, 
as  here,  each  is  conceded  to  he  separately  organ¬ 
ized  at  widely  different  dates,  with  different  stock¬ 
holders  and  with  different  stock,  under  laws  which, 
when  complied  with,  create  a  distinct  legal  body, 
having  rights  and  duties  conferred  and  imposed 
upon  it  by  its  separate  charter.” 

It  mav  therefore  be  safelv  concluded  as  a  matter  of 
•  • 

law  that  even  had  the  persons  to  whom  the  stock  in 
this  appellee  was  issued  been  stockholders  of  Ward- 
man  Real  Kstate  Properties,  Inc.,  that  fact  would  noi 
enable  appellant  to  hold  the  appellee  liable  for  its 
judgment  against  Wardman  Real  Kstate  Properties, 
Inc.  If  it  were  a  fact,  a^  appellant  alleged,  that  stock 
in  this  appellee  had  been  issued  for  stock  in  Wardman 
Real  Kstate  Properties,  Inc.,  the  result  would  be  dif¬ 
ferent. 

Though  the  plan  to  form  appellee  was  frequently  called 
a  “reorganization  plan”  of  Wardman  Real  Estate 
Properties,  Inc.,  this  designation  is  not  accurate. 

Much  attention  is  given  by  the  appellant  in  her  brief 
to  her  attack  on  the  holding  of  the  trial  judge  that  what 
occurred  in  the  present  case  was  not  a  “reorganiza¬ 
tion”  of  Wardman  Real  Kstate  Properties,  Inc.  The 
judge  made  the  point  in  his  oral  opinion  that  it  was  a 
misuse  of  the  term  to  call  the  plan  pursuant  to  which 
this  appellee  was  formed  a  “reorganization  plan”  of 
Wardman  Real  Kstate  Properties,  Inc.  (R.  141).  The 
same  comment  by  the  court  is  repeated  in  the  findings 
of  fact  (R.  4S).  Appellant  attacks  this  in  her  brief 
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(pp.  23,  30,  50-32),  pointing  out  that  all  parties  to  the 
ease,  including  this  appellee,  have  referred  to  the  plan 
as  a  reorganization  plan  and  to  what  was  done  as  a  re¬ 
organization  of  Wardinan  Real  Estate  Properties,  Inc. 
Appellee  freely  admits  that  the  plan  pursuant  to  which 
it  was  formed  was  labelled  “Plan  and  Agreement  of 
Reorganization'*  (R.  107),  and  counsel  writing  this 
brief  have  used  herein  and  in  their  pleadings  the  terms 
now  criticized. 

It  remains  true,  however,  that  Mr.  Justice  O’Dono- 
ghue  is  correct,  though  we  know  of  no  authoritative 
definition  attributing  an  exact  meaning  to  the  term 
“reorganization”  as  applied  to  a  corporation  (see  An¬ 
notation,  15  A.  L.  R.  1139),  yet  the  term  should  not  be 
applied  where  the  new  company  is  so  far  from  being 
a  successor  to  the  old  company  that  provision  is  not 
made  in  the  plan  for  participation  by  all  security 
holders,  including  stockholders  as  well  as  bond  and 
note  holders.  Here  since  the  persons  who  formed  the 
purchasing  corporation  were  only  the  holders  of  bonds 
and  other  fixed  obligations,  and  no  provision  whatso¬ 
ever  was  made  for  the  stockholders  of  the  old  corpora¬ 
tion  who  after  all  were  its  owners,  it  should  be  ad¬ 
mitted  that  it  is  inaccurate  to  use  the  term  “reorgani¬ 
zation”,  and  the  explanation  which  immediately  fol¬ 
lowed  Justice  O’Donoghue’s  comment  (R.  48,  141) 
shows  precisely  what  he  meant.  We  fail  to  see  where 
the  appellant  helps  her  case  by  pointing  out  that  others, 
including  those  who  titled  the  “plan  of  reorganiza¬ 
tion”  and  those  who  drew  the  pleadings  on  behalf  of 
the  appellee  and  who  sign  this  brief,  have  been  less 
careful  than  Justice  O’Donoghue  in  their  terminology. 
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II.  Appellant  is  Barred  by  Adjudications  in  the  Causes 
to  Which  She  was  a  Party  and  Estopped  by  Accep- 
1  tance  of  Benefits  from  Making  Her  Present  Con¬ 

tentions. 

In  addition  to  considerations  upholding  the  appel¬ 
lee’s  titles  generally  and  as  against  all  creditors,  which 
considerations  have  been  herein  discussed,  the  appel- 
*  lee  in  this  case  may  rely  also  on  facts  applicable  pe¬ 

culiarly  to  the  appellant  and  estopping  her  from  he* 
present  attack  on  appellee’s  titles. 

In  any  consideration  of  res  judicata  as  applied  to 
this  case,  it  should  be  kept  in  mind  that  the  court 
►  below  received  all  evidence  appellant  had  to  offer  by 

way  of  challenge  to  appellee’s  titles.  Res  judicata  was 
not  invoked  or  applied  to  prevent  a  proof  in  this  cause 
below  of  the  charges  appellant  made.  She  failed  to 
prove  what  she  alleged,  irrespective  of  the  added  de¬ 
fense  of  res  judicata. 

»  Appellant  intervened  in  the  consolidated  causes  and 

thereby  became  bound  by  all  the  adjudications! 
therein  from  their  beginning. 

Differing  from  persons  in  the  situation  of  Boyd  in 
Northern  Pacific  Railroad  Co.  v.  Boyd,  supra,  the  ap- 
«  pellant  was  a  party  to  the  equity  causes  wherein  ap¬ 

pellee  acquired  its  title.  The  material  decrees  in  those 
causes  by  which  she  is  bound  include  not  alone  the 
decree  confirming  the  principal  sale  to  this  appellee, 
which,  as  she  points  out,  was  entered  before  she  became 
a  party  though  not  confirmed  on  appeal  until  long 
thereafter,  but  also  the  decrees  allocating  property 
between  the  mortgaged  and  unmortgaged  assets  and 
the  decrees  allowing  the  claims,  respectively,  of  the 
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appellant  and  this  appellee  and  allowing  the  deficiency 
judgment,  which  were  entered  long  after  her  interven¬ 
tion  and  participation  in  the  consolidated  causes. 

The  legal  effect  of  intervention  was  to  make  her  a 
party  to  these  causes  from  the  beginning  and  bound 
by  all  the  adjudications  therein. 

In  Bethke  v.  Grayburg  Oil  Co.,  89  F.  (2d)  536,  C. 
C.  A.  5th,  1937,  (certiorari  denied,  302  U.  S.  730)  the 
court  said: 

“An  order  was  entered  requiring  all  persons 
having  claims  against  the  estate  to  file  them  on  or 
before  a  fixed  date.  Appellants  filed  what  they 
termed  ‘proof  of  claim.’  It  was  signed  and  sworn 
to  by  both  of  them  and  presented  a  claim  against 
Grayburg  Oil  Company,  as  follows :  *  *  * 

“Appellants  contend  the  receivership  was  in 
fraud  of  creditors,  not  intended  to  wind  up  the 
corporation  and  they  were  induced  to  file  their 
claim  in  the  belief  that  if  they  did  not  do  so  they 
would  receive  nothing;  that  they  did  not  intervene 
in  the  receivership  proceedings,  were  not  parties 
to  it,  and  are  not  bound  by  any  judgments  en¬ 
tered  therein. 

“No  question  was  raised  as  to  the  validity  of 
the  receivership  in  those  proceedings.  #  *  •  The 
compromise  was  in  good  faith  and  was  approved 
by  the  court.  The  discharge  of  the  receivers  and 
the  return  of  the  property  to  the  corporation  wras 
not  objected  to  nor  appealed  from.  Appellants 
were  parties  and  are  bound  by  the  receivership 
proceedings.  They  cannot  now  complain  in  that 
respect.  •  *  •  • 

“Furthermore,  it  may  be  presumed  that  if  ap¬ 
pellants  were  permitted  to  relitigate  in  a  state 
court  the  issues  that  were  finally  decided  in  the 
federal  court,  other  creditors  to  a  large  number 
would  be  encouraged  to  do  the  same.  There  must 
be  an  end  to  litigation.” 
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In  Swift  v.  Black  Panther  Oil  d:  Gas  Co.,  244  Fed. 

20,  28,  C.  C.  A.  8th,  March  1917,  the  court  said: 

“Jackson,  at  the  time  he  intervened,  had  the  op¬ 
tion  to  stay  out  of  the  Wildcat  suit  and  collect 
his  rent  elsewhere,  if  he  could,  or  to  intervene,  be¬ 
come  a  party  to  that  suit,  and  pursue  his  juslt 
share  of  the  one-fourth  interest  which  was  being 
collected  therein  for  the  benefit  of  the  parties  to 
that  suit.  He  could  not  do  both.  The  rental  re¬ 
served  in  his  lease  was  one-eighth  of  the  oil  and 
gas  produced  and  saved.  He  could  not  become  a 
party  to  that  suit,  thereby  make  himself  a  part;/ 
to  the  order  and  agreement  of  the  court  that  the 
source  of  his  recovery  of  his  rents  reserved  should 
be  limited  to  his  just  share  of  the  one-fourth  the 
Panther  was  paying  in  consideration  of  its  title 
exempt  from  the  claims  of  the  defendants  in  that 
suit  to  the  other  three-fourths,  and  at  the  same 
time  recover  his  rents  from  the  three-fourths.  He 
exercised  his  option,  intervened,  and  became  a 
party  defendant  in  the  Wildcat  suit.  The  general 
rule  is  that  the  intervener  is  in  the  same  situation, 
bound  by  tin*  same  orders,  has  the  same  right,  and 
is  subject  to  the  same  estoppels  as  though  he  had 
been  a  party  from  the  commencement  of  the  suit.  * 


In  North  American  Co.  v.  St.  Louis  <&  S.  F.  R.  Co., 
288  Fed.  612,  Dist.  Ot.,  E.  I).  Mo.  1922,  the  court  said 
(pp.  626-627) : 

“There  is  another  reason,  not  less  persuasive, 
why  they  are  estopped  from  disregarding,  avoid¬ 
ing,  or  assailing  the  validity  of  the  decrees  or  tin- 
sale  in  this  case.  They  are  here  on  an  order  of 
this  court  made  at  their  request,  which  permits 
them  to  intervene  in  this  case,  more  than  four 
years  after  these  decrees  and  that  sale  were  made 
They  do  not  come  here  on  an  original  bill,  as  di<4 
Boyd,  or  under  an  express  exemption  of  them! 


selves  and  their  claims  from  the  estoppels  of  the 
decree  inserted  in  the  body  thereof  before  it  was 
made,  as  did  the  Guaranty  Trust  Company.  They 
voluntarily  intervened  in  this  case  more  than  four 
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years  after  the  decree  and  the  sale,  and  after,  dur¬ 
ing  those  four  years,  many  innocent  purchasers 
must  have  become  financially  interested  in  the 
stock  and  bonds  of  the  purchaser,  and  all  the  rela¬ 
tions  of  the  interested  parties  had  radically 
changed  in  reliance  upon  the  validity  of  the  de¬ 
crees  and  the  sale.  It  is  the  established  and  gen¬ 
eral  rule  that  those  who  intervene  in  a  suit  in 
equity  on  their  own  applications  enter  subject 
to  and  are  thenceforth  bound  and  estopped  by  all 
the  previous  orders,  decrees,  and  acts  of  the  court 
in  the  suit  to  the  same  extent  as  they  would  have 
been  if  they  had  been  parties  to  the  suit  when  those 
orders,  decrees,  and  acts  were  respectively  made, 
and  under  this  rule  the  interveners  are  conclu¬ 
sively  estopped  from  avoiding,  disregarding,  or 
assailing  the  decrees,  the  sale,  the  estoppels  there¬ 
of,  or  the  title  to  the  property  in  the  purchaser.” 

A  case  which,  though  it  was  a  District  Court  case, 
was  disposed  of  by  opinion  of  Circuit  Judge  Sanborn 
upon  the  argument  of  distinguished  counsel,  and 
which  is  much  cited,  is  St.  Louis-San  Francisco  Ry.  Co. 
v.  McElvain,  253  Fed.  123,  Dist.  Ct.,  E.  D.  Mo.,  1918, 
where  the  matter  under  consideration  was  the  grant¬ 
ing  at  the  instance  of  the  reorganized  railway  com¬ 
pany  of  an  injunction  to  prevent  McElvain  from  fur¬ 
ther  prosecuting  an  action  in  the  State  court  against 
it,  the  purchaser,  at  foreclosure  sale  in  consolidated 
causes  of  the  properties  of  the  railway  company.  Many 
of  the  considerations  discussed  by  the  court  are  appli¬ 
cable  to  the  instant  case,  and  to  the  first  section  of  this 
brief,  but  are  too  long  to  quote.  Pertinent  to  the  point 
now  under  discussion,  the  court  said  (p.  130): 
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“McElvain  was  a  party  by  representation  to 
the  creditors’  suits  and  the  foreclosure  suits  in 
which  the  final  decree  and  sale  were  made;  to  the 
creditors’  suits  because  he  was  one  of  the  class  of 
general  unsecured  creditors  in  whose  behalf  those 
suits  were  brought,  and  he  filed  and  proved  bis 
claim  as  such  under  the  interlocutory  decree 
therein,  and  he  was  a  party  to  the  foreclosure  suits 
because  he  was  represented  therein  by  his  debtor, 
tin*  mortgagor.  The  unsecured  creditors  of  an  in¬ 
solvent  mortgagor  have  no  claim  or  interest,  ex¬ 
cept*  against  and  through  the  title  of  the  mort¬ 
gagor.  A  foreclosure  and  sale  of  the  property  of 
the  mortgagor,  in  a  suit  by  the  mortgagee  against 
the  mortgagor  to  which  the  unsecured  creditors 
arc  not  parties  by  name,  or  by  service  of  process 
upon  them,  conveys  the  property*  mortgaged  to  tin* 
purchaser  free  from  all  claims  of  such  creditors  of 
the  mortgagor  either  against  the  property  eoi 
veved  or  against  the  person  of  the  purchaser." 

Appellant’s  conduct  in  the  causes  estops  her  from 
questioning  the  decrees  therein. 

Aside  from  any  legal  theory  estopping  her  f 
questioning  earlier  orders  in  cases  to  which  she  Is 
became  a  party,  appellant  cannot  dissociate 
as  a  matter  of  fact  from  tin*  events  in  the 
cases. 

She  complains  on  this  appeal  that  this  Court  in 
Thomas  v.  Central  Hanover  Bank  <&  Trust  Co .,  supra, 
was  not  informed  that  there  was  an  intervening  credi¬ 
tor  and  was  allowed  to  decide  the  appeal  on  the  basis 
that  there  were  no  creditors  of  Wardman  Real  Estate 
Properties,  Inc.  (Brief,  p.  50).  This  is  inaccurate  as 
above  noted  (supra,  pp.  38-40),  but  it  is  very  ap¬ 
parent  that  if  this  Court  on  the  former  appeal  got  any 
such  false  impression  as  she  now  attributes  to  it,  and 
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il'  a  complaining  creditor  would  have  made  a  difference 
in  this  Court’s  disposition  of  the  appeal,  she  has  no 
one  but  herself  to  blame.  She  alleges  no  ignorance 
of  the  pendency  of  the  foreclosure  and  general  credi¬ 
tors’  suits  from  the  time  they  were  filed  in  July,  1931. 
Her  actual  intervention  in  them  was  June  7,  1933  (R. 
248).  This  was  a  month  before  the  record  was  filed 
in  this  Court,  July  6.  1933,  in  Thomas  v.  Central  Han¬ 
over  Hank  <£  'Trust  Co.,  which  was  the  appeal  from  the 
decree  of  December  1,  1932,  confirming  the  principal 
sale  to  appellee  (R.  322). 

Appellant  in  her  brief  seeks  to  dissociate  herself 
from  the  occurrences  in  the  case  before  her  interven¬ 
tion,  particularly  from  the  decree  of  December  1,  1932 
(R.  322,  Brief,  pp.  52-53). 

Vet  the  sale  confirmed  December  1,  1932,  included 
Parcels  11  and  12  (R.  323).  The  report  of  the  Special 
Master  allocating  the  proceeds  of  these  parcels  to  the 
unmortgaged  assets  receivership,  Equity  53180  (R. 
340),  was  filed  November  1,  1933  (R.  125),  after  appel¬ 
lant  had  intervened,  and  was  confirmed  December  7, 
1933. 

The  proceeds  of  these  sales  were  in  the  possession 
of  the  receivers  in  Equity  53180  w’hen  appellant  made 
her  arrangement  with  the  receivers  pursuant  to  which 
they  paid  $500  for  her  account  to  the  Auditor,  July  15, 
1935,  to  secure  the  filing  of  his  report  in  her  suit 
against  Wardman,  Hobbs  and  Bones  and  Wardman 
Real  Estate  Properties,  Inc*.,  Equity  51662  (R.  82-83). 

This  arrangement  was  induced  by  a  representation 
by  the  appellant  that  if  the  Auditor’s  finding  in  Equity 
51662  should  be  conceded  by  the  receivers  for  the  pur¬ 
pose  of  establishing  the  Calvin  claim  against  Ward- 
man  Real  Estate  Properties,  Inc.,  that  is,  for  the  pur- 
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pose  of  closing  this  estate,  “it  would  not  amount  to 
$3500  or  $4000  at  the  most.”  (R.  352.)  Counsel  signing 
this  brief  protested  at  the  time  against  this  proposed 
arrangement  as  “an  extraordinary  proposition”  at* 
the  hearing  before  the  Auditor  of  July  1, 1935  (R.  35“). 

At  the  session  before  the  Special  Master  of  August 
5,  1935,  the  carrying  out  of  the  stipulation  between 
Hie  receivers  and  the  appellant  was  reported  to  the 
court  by  appellant’s  counsel  and  by  the  receivers  (R. 
355-356).  Appellant  thus  took  $500  of  benefit  from 
funds  derived  partly  from  the  sale  confirmed  December 
1,  1932.  If  the  appellant  were  allowed  to  recover  judg¬ 
ment  in  this  case  against  this  appellee,  she  could  levy 
her  execution  upon  the  identical  property  bought  by 
the  appellee  for  which  appellee  paid  the  dollars  which 
went  to  make  up  the  fund  thus  disbursed  for  tin*  bene¬ 
fit  of  appellant. 

After  appellant  intervened  adjudications  were  majie 
as  between  appellant  and  appellee  contrary  to  her 
present  contentions. 

Appellant  throughout  her  brief,  for  example  p.  31, 
refers  to  the  time  of  her  becoming  a  party  to  the  con¬ 
solidated  causes  as  November  1,  1935,  which  was  tljie 
date  when  there  was  entered  in  her  suit,  Equity  516(i|2, 
the  final  decree  which  settled  the  amount  due  her  (Jl. 
16). 

As  above  noted,  she  had  become  a  party  by  her  in¬ 
tervention  long  prior  to  that  date.  She  regarded  her- 
>elf  as  an  intervener  before  that  date  as  is  evidence 
by  the  designation  of  herself  as  intervener  in  the  opp 
sition  to  the  deficiency  judgment  she  filed  January  |2, 
1934  (R.  344). 
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It  was,  however,  after  November  1,  1935,  that  there 
were  entered  orders  culminating;  in  the  order  of  April 
30.  1936,  confirming;  the  Special  Master’s  report  of 
April  9,  1936,  allowing:  claims  against  the  unmortgaged 
assets  fund,  Hie  ones  material  to  her  present  point 
being  the  claim  of  this  appellee,  the  deficiency  judg¬ 
ment  of  Central  Hanover  Bank  and  Trust  Company, 
tmstee,  and  the  claim  of  the  appellant  (R.  372,  374, 
377).  The  materiality  of  the  allowance  of  these  claims 
to  Hie  present  suit  is  that  their  allowance  necessarily 
involves  an  adjudication  on  the  principal  matter  liti¬ 
gated  herein.  It  was  a  record  fact  in  those  causes  that 
this  appellee  owned  93  per  cent  of  the  first  mortgage 
bonds  and  therefore  93  per  cent  of  the  deficiency  judg¬ 
ment  being  sought  by  Central  Hanover  Bank  and  Trust 
Company  (B.  337).  If  this  appellee  had  been  created 
as  is  alleged  in  the  present  bill  of  complaint,  that 
is,  by  issue  of  stock  of  this  appellee  for  stock  of 
Wardman  Real  Estate  Properties,  Inc.,  or  if  by  rea¬ 
son  of  any  of  the  other  circumstances  sought  to  be 
nroven,  this  appellee  was  a  mere  successor  of  Ward- 
man  Real  Estate  Properties,  Inc.,  bearing  that  rela¬ 
tion  to  it  rather  than  Hunt  of  a  creditor  and  purchaser, 
and  if  as  is  contended  this  appellee  had  consequently 
become  the  owner  of  the  assets  of  said  company  sub¬ 
ject  to  the  claims  of  its  creditors  as  is  the  gist  of  the 
appellant’s  case,  then  this  appellee  could  not  as  a 
creditor  have  made  good  its  claims  against  the  un¬ 
mortgaged  assets  of  said  Wardman  Real  Estate  Prop¬ 
erties,  Tne.,  in  competition  with  other  creditors,  in¬ 
cluding  the  appellant.  The  grounds  now  alleged  by 
the  appellant  would  have  been  good  grounds  to  defeat 
appellee’s  claims  as  a  creditor  of  Wardman  Real 
Estate  Properties,  Inc. 
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Appellee  offered  evidence  in  the  court  below  that 
the  very  matters  and  the  same  witnesses  produced  by 
appellant  w’ere  produced  before  the  Special  Mas  er 
bv  way  of  objection  to  the  allowance  of  this  appellee’s 
claim  and  that  of  the  Central  Hanover  Bank  (R.  127). 
It  is  clear  on  general  principle  and  expressly  stated 
in  the  orders  entered  in  the  consolidated  causes  that 
each  claimant  could  object  t<o  the  claim  of  each  other 
claimant  (R.  329,  par.  6).  These  considerations  and 
the  emphasis  on  the  order  entered  April  30,  1936,  as 
an  adjudication  binding  the  appellee  and  the  appellant 
with  respect  to  their  respective  rights  in  the  property 
formerly  owned  by  Wardman  Real  Estate  Properties, 
Tne.,  insofar  as  they  had  not  already  been  adjudicated 
on  the  confirmation  of  the  sale,  were  fullv  set  out  in 
this  appellee's  answer  to  the  amended  bill  ( R.  44-43). 
The  facts  just  referred  to  are  set  out  in  finding  num¬ 
bered  4  (R.  49-52),  and  the  conclusion  appears  as  con¬ 
clusion  of  law  numbered  2  (R.  53). 

■ 

The  share  of  assets  of  Wardman  Real  Estate  Proper¬ 
ties,  Inc.,  which  appellant  was  offered  was  fair,  j 

Not  only  is  appellant  bound  as  a  party  to  a  suit  lin 
which  there  has  been  an  adjudication,  but  she  is  bouiid 
by  the  estoppel  of  having  taken  benefits  in  the  suit  in 
which  that  adjudication  was  had. 

Many  of  the  adjudicated  cases  will  be  found  to  in¬ 
clude  among  their  recitals  of  fact  statements  that  tljie 
complaining  creditor  had  accepted  or  declined  to  ac¬ 
cept,  as  he  invariably  had  when  relief  was  granted, 
what  was  offered  by  the  “reorganizers”  to  unsecured 
creditors.  In  the  present  case  all  the  properties  ac¬ 
quired  by  the  organizers  of  this  appellee  were  pur¬ 
chased  for  cash  insofar  as  proceeds  were  payable  tjo 
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others.  Creditors  not  included  in  the  plan  were  there¬ 
fore  in  substance  offered  their  cash  distributive  share 
of  the  unmortgaged  assets.  This  is  precisely  what 
such  creditors  would  get  in  the  absence  of  a  “plan”. 
They  were  directed  by  the  court  to  be  given  notice  to 
tile  their  claims  (R.  329).  It  was  in  response  to  this 
invitation  that  appellant  came  in  (R.  248,  331). 

That  this  offer  was  a  fair  one  is  demonstrated  by 
the  way  in  which  it  worked  out  in  the  case  of  the  ap¬ 
pellant.  The  cash  which  became  payable  to  the  ap¬ 
pellant  and  was  about  to  be  paid  her  when  the  case 
was  tried  below  amounted  to  the  sum  of  $2,133.97  (see 
affidavit  in  support  of  motion  to  dismiss  or  affirm). 
This  cash  would  at  the  time  of  trial  have  purchased  as 
many  shares  of  stock  in  this  appellee  as  would  have 
been  allotted  to  the  appellant  if  she  had  joined  in  the 
reorganization  plan  upon  the  same  basis  as  the  holders 
of  the  two  year  gold  notes.  This  figures  out  as  fol¬ 
lows  : 

In  the  case  of  the  two  year  gold  notes,  interest  was 
disregarded  and  one  share  of  stock  was  given  for  each 
$200  of  principal  (R.  213).  At  the  rate  of  one  share  of 
stock  for  each  $200  of  principal,  the  Calvin  claim  for  a 
principal  of  $120,273.47  would  have  been  allotted  602 
shares  of  stock.  The  assumption  most  favorable  to 
appellant  would  be  that  interest  at  6$  should  be 
allowed  on  the  Calvin  claim  from  the  date  it  bore 
interest  as  allowed,  August  16,  1928,  to  the  date  when 
this  appellee  was  organized  by  the  issue  of  securi¬ 
ties,  December  31,  1932  (R.  131).  In  that  event,  $21,- 
649.14  of  interest  would  have  to  be  added  to  the  prin¬ 
cipal,  making  a  total  of  $141,922.61.  On  this  basis  ap¬ 
pellant  would  have  gotten  710  shares  of  stock  if  she  had 
gotten  one  share  for  each  $200  of  claim.  At  the  time 
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of  the  trial  appellee’s  stock*  which  had  been  rising  n 
value  was  offered  for  sale  at  $3.00  a  share  (R.  134),  so 
that  601  shares  would  have  cost  $1,803  or  710  wouid 
have  cost  $2,130.  Instead  of  that  appellant  was  offere  d 
cash,  which  turned  out  to  be  $2,133.97. 

Besides  this  appellant  had  gotten  $500  cash  on  July 
15,  1935.  It  is  true  that  if  she  had  paid  this  herself, 
her  claim  against  Wardman  Real  Estate  Properties, 
Inc.,  would  have  been  increased  by  this  amount  of 
costs,  but  she  would  have  received  onlv  a  creditor’s  div- 
idend  on  the  $500  as  she  did  on  the  $120,273.47,  plus 
interest. 

Appellant  has  now  accepted  what  was  offered  and 
decreed  to  be  due  her. 

Xot  only  was  this  offer  to  appellant  fair  but  it  was 
accepted. 

At  the  time  of  the  trial  we  were  able  to  prove  only  the 
events  which  had  to  that  time  occurred,  but  it  seemed 
to  us  that  proof  of  the  filing  of  the  claim  and  of  its 
allowance  during  the  month  when  she  filed  her  present 
suit,  and  the  absence  of  any  proof  of  withdrawal  or 
disclaimer  was  sufficient.  The  only  showing  that  ap¬ 
peared  to  be  a  preliminary  to  a  withdrawal  of  the 
claim  appeared  after  all  of  appellee’s  proof  was  in 
and  by  way  of  the  only  rebuttal  which  came  from  ap¬ 
pellant.  This  rebuttal  consisted  solely  of  proof  that 
appellant  and  her  counsel  did  not  know  of  the  bankers’ 
agreement  or  anything  about  the  bankers  having  pur¬ 
chased  (Mass  A  stock  of  the  Wardman  corporation 
until  some  time  in  1937  (R.  136-137).  This  claim  of  a 

*Tlie  possibility  of  any  high  value  for  this  stock  appears  remote  bt • 
cause  of  the  cumulative  feature  of  the  income  bonds,  which  are  falling 
behind  and  interest  is  accumulating  which  will  be  due  when  and  if 
earned  (R.  132  and  see  R.  164-165). 
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lack  of  full  knowledge  when  the  claim  was  filed  and  al¬ 
lowed  might  have  been,  but  was  not,  followed  by  a 
withdrawal  of  the  claim. 

As  appears  in  the  motion  to  dismiss  or  affirm,  or  will 
appear  (as  it  is  intended  to  file  such  a  motion  prac¬ 
tically  contemporaneously  with  this  brief),  that  before 
the  present  record  was  filed  in  this  Court  and  on  June 
22,  1939,  the  appellant  through  her  present  attorney 
accepted  distribution  of  the  amount  allowed  her  upon 
her  claim  filed  as  aforesaid  in  the  consolidated  causes. 
Her  lack  of  full  knowledge  when  she  made  the  claim 
and  when  it  was  allowed  thereby  became  immaterial. 

It  will  be  remembered  that  a  portion  of  this  money 
came  from  the  sales  to  appellee  confirmed  December 
1,  1932,  as  above  pointed  out  (supra,  p.  52). 

Appellant  is  therefore  bound  by  this  additional 
estoppel  not  to  question  the  titles  conveyed  to  ap¬ 
pellee  or  any  other  of  the  matters  settled  in  said  con¬ 
solidated  causes. 

It  is  respectfully  submitted  that  the  decree  below 
is  correct  and  should  be  affirmed. 

Paul  E.  Lesh, 

Attorney  for  Appall ee. 

Peelle.  Lesh.  Drain  &  Barnard, 

Of  Counsel. 

March  12,  1940. 
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tHniteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 
April  Term,  1939. 

No.  7515. 


Margaret  Jean  Calvin,  Appellant , 
v. 

Washington  Properties,  Inc.,  a  Corporation, 
Wardman  Real  Estate  Properties,  Inc.,  a  Corporation, 

Appellees.  I 


APPELLANT’S  REPLY  BRIEF. 


Appellant  was  Never  a  Party  to  the  Foreclosure  Suit. 

On  page  53  of  appellees’  brief,  in  the  last  paragraph 
thereof,  the  claim  is  made,  rather  weakly  it  will  lie 
noted,  that  appellant  became  a  party  by  intervention 
because  she  “regarded  herself  as  an  intervener”  and 
her  designation  in  Defendant’s  Exhibit  *29  (R.  344)  is 
referred  to  in  support  of  this  contention. 
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After  the  court  ordered  the  consolidation  of  the  gen¬ 
eral  creditor’s  suit  of  Compton  with  the  foreclosure 
suit  of  Central  Hanover  Bank,  on  July  24,  1931,  (R. 
269)  all  legal  papers  filed  in  either  suit  were  required 
to  be  entitled  in  the  caption  in  the  consolidated  causes, 
and  this  requirement  was  duly  observed  by  appellant 
with  one  exception  after  she  filed  her  notice  of  claim 
with  the  Special  Master  as  will  appear  by  reference  to 
one  such  paper.  (R.  331  et  $eq.) 

The  exception,  where  appellant  failed  to  properly 
caption  a  paper  in  the  consolidated  causes,  is  the  one 
referred  to  by  counsel  for  appellee.  It  was  because  of 
a  clerical  error  that  the  caption  in  this  one  was  not 
as  complete  as  it  should  have  been.  The  designation 
of  appellant  in  that  exhibit  as  “intervener”  referred 
merely  to  her  appearance  in  the  Compton  general  cred¬ 
itors  suit  in  June  of  1933  to  file  notice  of  her  claim 
with  the  Special  Master.  (R.  248) 

It  will  be  noted  that  appellee  does  not  claim  in  its 
brief  that  appellant  filed  a  petition  for  leave  to  inter¬ 
vene  in  the  foreclosure  suit  or  that  any  order  was  ever 
passed  by  the  court  allowing  appellant  to  intervene. 
If  such  an  order  had  been  passed  in  the  foreclosure  suit 
doubtless  counsel  for  appellee  would  have  introduced 
it  in  evidence  at  the  trial.  And  it  is  the  fact  that  there 
was  never  any  leave  to  intervene  asked  nor  was  there 
any  order  allowing  her  to  intervene.  This  is  shown 
by  the  record  of  the  foreclosure  suit  on  appeal  to  this 
Court  in  Thomas  v.  Central  Hanover  Bank  et  al .,  75  F. 
(2d)  227 :  64  App.  D.  C.  96. 

It  is  further  shown  by  the  allegation  in  paragraph  20 
of  plaintiff’s  bill  of  complaint  (R.  13)  that  she  “was 
not  a  party  to  said  suit,”  referring  to  the  suit  to  fore¬ 
close,  and  the  defendants  answer  thereto,  viz.,  “An- 


swering  paragraphs  19  and  20  of  the  said  bill  of  com¬ 
plaint,  this  defendant  admits  the  allegations  therein  to 
he  true.”  (R.  26) 

However,  the  point  raised  by  appellee  is  of  no  im¬ 
portance.  If  it  were  the  fact  that  appellant  intervened 
in  the  foreclosure  suit  and  were  it  also  a  fact  that  the 
court  in  that  suit  considered  and  approved  the  plan  of 
reorganization,  nevertheless  appellant  could  maintain 
her  instant  suit  when  she  discovered  the  facts  concei  n- 


ing  the  Rankers’  ownership  of  a  large  interest  in  the 


Old  Company,  and  liow,  as  a  consequence,  the  reorgani¬ 
zation  operated  to  prefer  the  Bankers  before  creditors. 

The  contents  of  the  Bankers  Agreement  were  not 
known  to  Appellant  until  1937.  (R.  197)  In  the  same 


year  it  was  also  learned  for  the  first  time  that  t|ie 
Bankers  who  held  the  voting  rights  of  the  Old  Com¬ 
pany’s  capital  stock  still  controlled  the  disposition  of 
the  stock.  (R.  1  (>(j- 1  (>7 )  Thereupon  the  bill  was 
amended  accordingly. 


The  principle  laid  down  in  the  case  of  Kansas  ('it if 
/>*//.  v.  (iuarauty  Trust,  cited  in  the  main  brief  for  <ip- 
pellant,  would  apply  in  such  a  case. 


How  the  Plan  of  Reorganization  Operated  to  Prefer 
the  Bankers  as  Part  Owners  of  the  Old  Company 
Before  Unsecured  Creditors. 

The  plan  of  reorganization  gave  control  of  its  proc¬ 
esses  to  the  Bankers,  who  were  owners  of  a  one-fourth 
interest  in  the  Old  Company  through  their  stock  in  the 
Holding  Company,  and  they  made  use  of  the  control  to 
obtain  an  unconscionable  share  of  the  stock  in  the  New 
Company.  This  was  a  preference  of  owners  of  a  reor¬ 
ganized  corporation  before  its  unsecured  creditors  and 
the  inequitable  operation  of  the  Plan  was  not  discejn- 
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ihle  without  knowledge  of  the  Bankers  interest  as 
owners. 

To  aid  the  court  in  readily  arriving  at  an  under¬ 
standing  of  the  operation  of  the  plan  of  reorganiza¬ 
tion,  a  chart  is  annexed  hereto  and  marked  “Appendix 
B”. 

When  George  G.  Shriver,  Vice-President  of  Ham- 
bleton  &  Company,  appeared  as  a  witness  before  the 
Sabath  Commitee  of  the  House  of  Representatives, 
which  was  investigating  bondholders  committees  and 
reorganizations,  he  gave  certain  testimony  which  is 
repeated  in  a  stipulation  adduced  as  evidence  in  the 
trial  of  the  instant  case.  (R.  161) 

Two  excerpts,  which  have  an  important  bearing  on 
the  way  tin*  reorganization  was  worked  for  the  benefit 
of  the  Bankers,  are  quoted  here: 

“The  apportionment  of  the  stoek  under  the  new 
set  ui>  was  suggested  bv  the  Stanlev  Committee.” 
(R.  164) 

“The  only  value  the  stock  had  was  its  voting- 
value,  which  means  the  control  and  management 
of  the  properties.”  (R.  165) 

Under  the  distribution  suggested  by  Stanley,  the 
Shriver  Committee,  in  which  the  Bankers  were  inter¬ 
ested,  was  given  a  majority  of  the  stock  issued  under 
the  Plan.  Of  this  the  Bankers  received  between  9,000 
and  10,000  shares,  approximately  one-fourth  of  the 
entire  issue.  (R.  240-241) 

As  was  said  by  the  court  in  the  case  of  Rubber  Co.  v. 
(iood year,  9  Wall.  7S8,  804;  19  L.  ed.  566. 

“Tin*  conduct  of  defendants  *  •  #  has  not  been 
such  to  eommend  them  to  the  favor  of  a  court  of 
equity.  Under  the  circumstances  every  doubt  and 
difficulty  should  be  resolved  against  them.” 
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On  this  record  there  was  substantial  ownership  by 
the  Bankers  of  a  considerable  interest  in  the  Old  Com- 
imnv,  and  it  is  immaterial  for  a  determination  of  the 
question  of  a  preference,  whether  they  took  the  cer¬ 
tificate  of  stock  with  the  second  trust  note,  when  they 
bought  the  collateral,  or  left  it  on  the  hands  of  the 
Trustee.  It  was  still  there  at  the  time  of  trial,  subject 
to  the  order  of  the  Bankers,  who  still  held  the  voting 
lights. 

The  reorganization  was  artfully  planned  and  carried 
out  to  disarm  suspicion  while  transferring  the  assets 
and  business  of  the  Old  Company  right  back  into  the 
hands  of  the  Bankers.  The  ownership  interest  of  th|e 
Bankers  was  not  a  matter  which  was  discoverable  by 
inspection  of  the  Plan,  and  the  mechanics  employed  to 
give  them  a  large  part  ol  the  stock  in  the  New  Coni- 
pany  were  a  mere  sham  invented  to  get  around  the 
inhibitions  of  the  decisions  in  the  Boyd  and  other  cases, 
cited  in  appellant’s  main  brief. 

In  these  circumstances  the  reorganization  was  dis¬ 
honest  and  a  fraud  on  unsecured  creditors,  it  was  ah 
ingenious  device  to  accomplish  an  illegal  purpose  anjl 
the  legal  craftsmen  who  conceived  it  certainly  pro¬ 
vided  the  necessary  legal  paraphernalia  to  attain  thh 
objective  while  allaying  suspicion. 

In  a  very  recent  decision  of  the  Supreme  Court  ojf 
the  United  States,  Justice  Douglas  speaking  for  th<f 
Court,  said: 


“Technical  considerations,  niceties  of  the  lavlr 
of  trusts  or  conveyances  or  tin*  legal  parapher¬ 
nalia  which  inventive  genius  may  construct  as  n 
refuge  from  surtaxes  should  not  obscure  the  basic 
issue.” 
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After  that  language  he  went  on  to  say  as  to  the  rela¬ 
tion  of  husband  and  wife  that  the  Court  would  not  “let 
mere  formalism  obscure  the  normal  consequences  of 
family  solidarity.”  Helvering  v.  Clifford,  U.  S.  S.  C. 
Advance  Opinions,  Vol.  84,  No.  9,  pp.  504,  506,  Feb. 
26,  1940. 

Respectfully  submitted, 

W.  Gwynn  Gardiner, 
Edtvard  S.  Duvall, 

James  M.  Earnest, 

W.  Gwynn  Gardiner,  Jr., 
Attorneys  for  Appellant. 


APPENDIX  B. 


Bankers. 

Halsey,  Stuart  &  Co. 
Ilambleton  &  Co. 

A.  B.  Loach  &  Co. 
Rogers  Caldwell  &  Co. 
Win.  B.  Compton  Co. 

( Pit fT.  Exh.  12,  Ii.  190) 


Wardman 
Corporation. 
Holding  company 


Bankers  owned  one-fourth 
interest  and  controlled  the 
corporation  through  Class 
A  Directors. 

(K.  145,  152,  162) 


See  Appendix  A  of  Appellant’s  main  brief  for  complete  set  up. 


REORGANIZATION  OP  WARDMAN  REAL  ESTATE  PROPERTIES,  INC. 


Board  of  Directors 
controlled  bv  Bankers. 
(R.  62,  162) 


Wardman  Real  Estate 
Properties,  Inc. 

A  subsidiary  of 
Wardman  Corporation. 
Capital  Stock  owned  hv 
Holding  Company 


Officers  chosen  in  19111  by 
Bankers. 

(R.  99,  100,  62) 

Pres.  Thos.  D.  Carson. 
Coinpt.  Humphrey  Lloyd. 
(R.  59) 


All  capital  stock  of  this  company  was  pledged  as  security  for  Debentures  of  Wardman  Realty 
&  Construction  Company,  another  subsidiary. 

Voting  rights  reserved  by  a  voting  trust  with  Trustees  chosen  by  Bankers. 


February  6  and  14,  1931,  the  Bankers  set  up  two  committees  preparatory  to  default  on  bonds 
of  Wardman  Real  Estate  Properties,  Inc.  (R.  197) 


One  committee  selected  by  Halsey,  Stuart 
&  Co.  to  represent  the  holders  of  $11,000,000 
bonds  of  Wardman  Real  Estate  Properties,  Inc. 
(R.  164) 

Chairman.  Leonard  L.  Stanley,  an  em¬ 
ployee  of  Halsey,  Stuart  &  Co.  (R.  59) 

New  York  counsel,  Beckman,  Bogue  & 
Clark,  attorneys  for  Halsey,  Stuart  &  Co.  (R. 
113.  165,  273)’ 


A  second  committee  selected  by  the  Bank¬ 
ers  to  represent  the  holders  of  $2,500,000  De¬ 
bentures  of  Wardman  Realty  &  Construction 
Company  who  were  principally  tin*  Bankers. 
(R.  163) 

Chairman,  George  G.  Shriver,  Vice-Presi¬ 
dent  of  Ilambleton  &  Co. 

Counsel,  Satterlee  &  Canfield  of  New  York. 
(R.  163) 


duly  14,  1931,  foreclosure  suit  fded  in  Supreme  Court  of  District 
appointed.  (R.  249,  266) 


of  Columbia. 


Receivers 


July  22,  1931,  Plan  for  Reorganization  of  Wardman  Real  Estate  Properties,  Inc.,  adopted. 
Pltffs.  Exh.  13  (R.  197). 


Reorganization  Managers  chosen  by  Bankers.  (R.  163,  164,  230) 

Leonard  L.  Stanley  of  Halsey,  Stuart  &  Co.  (R.  59,  114) 

George  G.  Shriver  of  Ilambleton  &  Co.  (R.  60) 

Counsel :  Beekman,  Bogue  &  Clark. 

Peellee  &  Lesli.  (R.  165) 

This  firm  was  also  counsel  for  Halsey,  Stuart  &  Co.  in  1931.  (R.  115) 


Reorganization  Managers  select  3  Trustees  to  vote  capital  stock  of  New  Company  until 
1,1938.  (R.  70,  71,75) 

Trustees:  George  G.  Shriver, 

Arthur  Hellen, 

Prank  Stetson. 


Nov 


Foreclosure  sale  ordered  Oct.  14,  1931.  (R.274) 

Mortgaged  properties  bid  in  by  straws  for  Stanley  Committee,  Oct.  20,  1932.  (R.  293) 

Sale  confirmed  by  Court,  Dec.  1,  1932.  (R.  322) 


New  company  organized  in  New  York  in  December.  1932.  (R.  85) 


Receivers  of  Old  Company  surrender  properties  to  New  Company  Dec.  31,  1932.  (R.  81.  102) 


NEW  COMPANY 


Directors  selected  by 

Voting  Trustees: 

George  G.  Shriver, 

Prank  Stetson, 

Washington  Properties,  Inc. 
Authorized  capital  stock. 

75,000  stirs.,  no  par  value. 

Officers  selected  by 

Bankers : 

Pres.  Thos.  D.  Carson, 
Vice-Pres.  Humphrey 

-  Ill  /  1  /i<\  \ 

Arthur  Hellen,  - 

Total  shares  issued  under 

Lloyd.  (R.  102) 

Thos.  I).  Carson, 

Reorganization  Plan  and  held 

Donald  McKncw. 

in  voting  trust,  42,516. 

Apportionment  of  stock. 

To  Bondholders  of  Old  Company,  20,61 1  shs. 

To  Shriver  Committee, 

21,905  shs. 

42,516  shs. 


